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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Wendi Elizabeth Andriano, No. CV-16-01159-PHX-SRB
Petitioner, ORDER
V. DEATH PENALTY CASE

Charles L. Ryan, et al.,

Regpondents.

Before the Court is Petitioner Wand\ndriano’'s Motian for Evidentiary
Development. (Doc. 45.) Respondents filedesponse in opposition to the motion al
Andriano filed a reply. (Docs. 60, 63.) @motion is denied as set forth herein.
l. BACKGROUND

In 2004, Andriano was cwicted of one count of first-degree murder af
sentenced to death for thdlikg of her terminally ill husbad. The following facts are
taken from the opinion of the Arizona Sapre Court affirming the conviction ang
sentenceState v. Andriano215 Ariz. 497, 161 P.3d49 (2007), and from the Court’s
review of the record.

At about 2:15 a.m. on October 8, 2000, Andriano called Chris, a coworker
lived at the same apartmeningplex, and asked her to whtthe Andrianos’ two children
while she took hehusband, Joe, to tldoctor. Andriano met Chris outside the apartme
and told her Joe was dying. Shiso stated that she hadaodlled 911 yetChris urged her

to do so.
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Upon entering the apartment, Chris fouwue lying on the living room floor in the
fetal position. He had vomitedippeared weak, and was having difficulty breathir
While Andriano was in another room calling 93¢ told Chris thate needed help anc
had “for a long time.” He asked why it was tadsi45 minutes for the paramedics to sha
up.

Chris heard the paramedics arrive amndnt outside to direct them to thg
apartment. As the paramedics were unloadig equipment, Andriano came out of th
apartment screaming at thdm leave. She retned to the apartment and slammed t
door. Chris and the paramedics knockedht@door but no one answered. The Phoe
Fire Department called the Andrianos’ homlepéone in an attempt to get Andriano 1
open the door. They notified tiparamedics that contact heden made with someone |

the apartment who would conoeit to speak with them. Iresdd of coming out the front

door, which opened onto the living room, dkiano went out through the back dooy

climbed over the patio wall, and walked arouhd apartment building to the front doof.

She had changed her shirt amer hair was wet. She told the paramedics that Joe
dying of cancer and had a dotresuscitate order. The parafies left without entering
the apartment.

Andriano called 911 again at 3:39 a.lthe same paramexdi responded. When
they entered the apartment they found Joeglgiead on the floor ia pool of blood. As
determined by the medical examiner, baa&l sustained brain hemorrhaging caused
more than 20 blows to the bagkhis head. He had also suffered a stab wound to the
of his neck that severed his carotid arténjoroken bar stool coved in blood was found
near Joe’s body, alongith pieces of a lamp, a bloodyt¢hen knife, a bloody pillow, and
a belt.

Trace amounts of the poisondsem azide were found idoe’s blood and gastriqg
contents, and in the contents of a pot &wd soup bowlsn the kitchen.Police also
found gelatin capsuledléd with sodium azide.

Defensive wounds on Jodiands and wrists indicated that he was conscious fad
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least part of the attack. Blo@gatter and other evidence indicated that he was lying dpwn

_2-




© 00 N o O A W DN B

N N NN NN NNDNRERRRR R R R B
0o N o o A W N P O © 0o No o~ N -, O

during the attack. The abnce of arterial spurting on thelt and the knife indicated thal

the items were placed beside Joe’s body after he died.

[

At trial, Andriano testified that Joe, wheas suffering from terminal cancer ar;r
I

had been contemplating suicidkecided to take his life thaight and swallowed sever
of the sodium azide cap®sl. The poison failed to kiliim, however, and he becam

verbally abusive, accusing Andriano of ality and violently aacking her when she

admitted to an affair. Andriantestified that Joe tried tstrangle her with a telephong¢

cord but she was abte cut the cord witha knife. When Joe pigd up the knife she
struck him with the bar stoah self-defense. She then hidthe bathroom but when shg
returned Joe still had the kaiin his hand and was tlatening to kill himself. She
testified that she tried toaggt him and during the resultinggigle his neck was cut.

Andriano also presented evidence, ulithg expert testimony, that she was
victim of domestic abuse. Andriano testifight throughout the course of their marriag
Joe had been emaotionally, physically, and skxadusive. The expert testified about th
psychological effects of domestic abuse.

The jury found Andriano gltly of first-degree murde During the penalty phase
the jury found one ggravating factor: that the muwed had been committed in al
“especially cruel manner” under A.R.S. 8§ 181(F)(6). The jury tan found that the
evidence presented in mitigation was not suffifiesubstantial to dafor leniency and
returned a verdict of death.

Andriano sought post-conviction reli¢fPCR”) in state court, filing a petition
raising claims of ineffective assistance of trial and appellate cotifBEIR pet., Doc.
28-1, Ex. O0O00O0.) The court dismissed the majof Andriano’s claims as precludeq
or not colorable, but grardea hearing on her penalty-phaseffectiveness and conflict-

of-interest claims. (ME 10/30/13.After an eight-day evidéiary hearing, the court

! Maricopa County SuperioEourt Judge Brian Ishikawpresided over the trial
and PCR proceedings.

2 «“ME” refers to the minute entries of the state court.
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dismissed both claims. (ME 11/1/14.) The Ana Supreme Court denied review without
comment.

Andriano filed a petition fowrit of habeas corpus inithCourt on March 6, 2017.
(Doc. 17.) She filed the pending motion fewidentiary development on December 4,
2017. (Doc. 45.)
II.  APPLICABLE LAW

A. AEDPA

Federal habeas claims are analyzed utiteframework othe Antiterrorism and
Effective Death Penalty Act (“AEDPA”). tber the AEDPA, a petitioner is not entitled
to habeas relief on any claim adjudicatedtib@ merits in state court unless the state
court’s adjudication (1) resulted in a deorsithat was contrary to, or involved an
unreasonable application of, clearly establisfederal law or (2) resulted in a decisign
that was based on an unreasonable detetimmaf the facts inlight of the evidence
presented in state court. 28 U.S.C. § 2254(d).

The Supreme Court has emphasized thatutaeasonableapplication of federal
law is different from anncorrectapplication of federal law.Williams (Terry) v. Taylar
529 U.S. 362, 410 (2W). Under § 2254(d), “[a] stat®uart's determination that a claim

lacks merit precludes federal habeas reliefosg as ‘fairminded jurists could disagree

on the correctness of the state court’s decisibiartington v. Richter562 U.S. 86, 101
(2011).

In Cullen v. Pinholster 563 U.S. 170, 181 (2011jhe Court reiterated that
“review under 8§ 2254(d)(1) is lined to the record that was before the state court that
adjudicated the claim on the meritsSke Murray (Robert) v. Schrir@45 F.3d 984,
998 (9th Cir. 2014) (“Along wh the significant deferencBEDPA requires us to afford

state courts’ decisions, AEDPA also restricts fitope of the evidence that we can re

y
on in the normal course of dischargirour responsibilities under §8 2254(d)(1).”).

However, Pinholster does not bar evidentiary déepment where the petitioner ha

[92)

satisfied § 2254(d) basedlisly on an assessment of the state court reGwme.Crittenden
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v. Chappell 804 F.3d 998, 1010 (9th Cir. 2019ully v. Ayers725 F.3d 1057, 1075 (9th
Cir. 2013).

For claims not adjudicated on the meritstate court, federal review is general
not available when the clainmave been denied pursuantto independent and adequa
state procedural rul€oleman v. Thompspb01 U.S. 722, 750 (1991 Arizona, there
are two avenues for petitionersearhaust federal constitutidnaaims: direct appeal and
PCR proceedings. Rule 32 tife Arizona Rules of Crimal Procedure governs PCH
proceedings and provides thatpetitioner is precluded fromelief on any claim that
could have been raad on appeal or ia prior PCR petitionAriz. R. Crim. P. 32.2(a)(3).

For unexhausted and defadltelaims, “federal habeaswiew . . . is barred unless
the prisoner can demonstrate cause for tii@utteand actual prejudice as a result of tf
alleged violation of federal lawgr demonstrate that failute consider the claims will

result in a fundamentahiscarriage of justicé Coleman 501 U.S. at 750Coleman

Yy
[e

ra™4

further held that ineffective assistancecofinsel in PCR proceedings does not establish

cause for the procedural default of a clalid.
In Martinez v. Ryan566 U.S. 1 (2012), however glCourt established a “narrov
exception” to the e announced i€oleman UnderMartinez a petitioner may establish
cause for the procedural default of an inetitee assistance claifoy demonstrating two
things: (1) ‘counsel in the initial-review kateral proceeding, where the claim shou
have been raised, was inggfive under the standards 8frickland. . .” and (2) ‘the
underlying ineffective-assistance-of-trial-coahslaim is a substaial one, which is to
say that the prisoner must demongrttat the claim has some meritCook v. Ryan
688 F.3d 598, 607 (9th Cir. 201@)uotingMartinez 566 U.S. at 14). The Ninth Circuif
has explained that “PCR counsel would @ ineffective for failure to raise ar
ineffective assistance of counsel claimthwrespect to trialcounsel who was not
constitutionally ineffective.'Sexton v. Cozng679 F.3d 1150, 115Bth Cir. 2012).
Martinezapplies only to claims aheffective assistance tfial counsel; it has not
been expanded to other types of claifzzuto v. RamireZ783 F.3d 1171, 1177 (9th
Cir. 2015) (explaining that thidinth Circuit has “not allowe petitioners to substantially

-5-

d




© 00 N o O A W DN B

N N NN NN NNDNRERRRR R R R B
0 N O 0N W N PFP O © 0 ~N O 0 N WO N PF O

expand the scope Martinezbeyond the circumstances presenViartineZ); Hunton v.
Sinclair, 732 F.3d 1124, 1126-2Bth Cir. 2013) (denyingetitioner's argument that
Martinezpermitted the resuscitatiai a procedurally defaulteBrady claim, holding that
only the Supreme Court could expand the applicatioMaitinez to other areas)see
Davila v. Davis 137 S. Ct. 2058, 2062—-62(Q117) (explaining that thiglartinezexception
does not apply to claims of ineftaece assistance of appellate counsel).

B. Evidentiary Development

A habeas petitioner is not entitled to disagvéas a matter of ordinary course.
Bracy v. Gramley520 U.S. 899, 904 (19973ge Campbell v. Blodge®82 F.2d 1356,
1358 (9th Cir. 1993). Rule 6 of the Rul&®verning Section 2254 Cases provides tl
“[a] judge may, for good cause, authorizpaty to conduct disc@ry under the Federa
Rules of Civil Procedure and may limit thextent of discovery.” Rule 6(a), Rule
Governing 8 2254 Cases, 28 U.S.C. foll2Z&4. Whether a petitioner has establish

“good cause” for discovery requires a habeagticto determine thessential elements of]

the petitioner’s substantive claim and evaluateether “specific allegations before the

court show reason to believeathithe petitioner may, if the d&s are fully developed, bg
able to demonstratiat he is . . . entitled to relief.Bracy, 520 U.S. at 908—09 (quoting
Harris v. Nelson394 U.S. 286, 300 (1969)) (erhal quotation marks omitted).

An evidentiary hearing is authiped under Rule 8 of the RulgSoverning §
2254 Cases. Pursuant §02254(e)(2), however, a federal court may not hold airigga
unless it first determines that the petitioner exercised diligencgingtto develop the
factual basis of the claim in state co@eeWilliams (Michael) v. Taylqr529 U.S. 420,
432 (2000).1f the failure to develop a claim’saftual basis is attributable to th
petitioner, a federal court may hold an evidagtiaearing only ifthe claim relies on (1)
“a new rule of constitutional law, made retcttae to cases on collateral review by th
Supreme Court, that was previously unavadabk (2) “a factual pedicate that could not
have been previously discovered tngb the exercise of due diligenc&8 U.S.C. 8
2254(e)(2).In addition, “the facts underlying theagin [must] be sufficient to establis}
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by clear and convincing evidence that but ¢onstitutional error, no reasonable fagt
finder would have fond the [petitioner] guilty othe underlying offenseld.

When the factual basis for a claim has beén fully developed in state court, |a
district court first determines whether thetitioner was diligent in attempting to develgp
the record See Baja v. Ducharmd87 F.3d 1075, 1078 (94@ir. 1999). The diligence

assessment requires a determination of dred petitioner “made a reasonable attemet,

in light of the information avtable at the time, to investde and pursue claims in state
court.” Williams (Michael) 529 U.S. at 435. For examplghen there is information in
the record that would alert a reasonahf®raey to the existence and importance of

certain evidence, thettarney “fails” to develop the fagal record if he does not maks

1%

reasonable efforts to investigate andgant the evidence tbe state courtd. at 438-39,
442. The Ninth Circuit has explained thatpetitioner who ‘knew othe existence of [ |
information’ at the time of his state comoceedings, but did ngresent it until federal
habeas proceedings, ‘failed to develog tfactual basis for his claim diligently.”
Rhoades v. Henry598 F.3d 511, 517 {® Cir. 2010) (quotingCooper-Smith v.
Palmateer 397 F.3d 1236,241 (9th Cir. 2005)pverruled on other grunds by Daire v.
Lattimore 812 F.3d 766 (9th Cir. 2016)).

An evidentiary hearing is nogequired if the issues cdre resolved by reference t
the state court recordotten v. Merklgl37 F.3d 1172, 1176 t® Cir. 1998) (“It is

axiomatic that when issuesrcée resolved with referende the state court record, a

o/

—

evidentiary hearing beomes nothing more tham futile exercise.”)see Schriro v.
Landrigan 550 U.S. 465, 474 (2007) (“[l]f the gerd refutes the applicant’s factug

allegations or otherwise precludes habeasfredi district court is not required to hold

an evidentiary hearing.”). Likeise, “an evidentiary hearinig not required if the claim
presents a purely legal questiordahere are no disputed fact&eardslee v. Woodfoyd
358 F.3d 560585 (9th Cir. 2004)see Hendricks v. Vasque¥74 F.2d 10991103 (9th
Cir. 1992).

Finally, under Rule 7 of the Rules Govieign Section 2254 Cases, a federal habeas

court is authorized to expand the recordrtidude additional material relevant to the

-7 -
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petition. The purpose of expansion of the recordemRule 7 “is to enable the judge t
dispose of sombkabeagetitions not dismissed on thpeadings, without the time andg
expense required for avidentiaryhearing” Advisory Committe Notes, Rule 728
U.S.C. foll. § 2254see also Blackledge v. Alliso#31 U.S. 63, 81-82 (197 Downs V.
Hoyt, 232 F.3d 1031, 1041 (9tiCir. 2000) (explainingthat the need for an
evidentiary hearing may be ob\aatby expansion of record).

Section 2254(e)(2) limits a petitioner’silly to present newevidence through a
Rule 7 motion to the same ertehat it limits the availabilityof an evidetiary hearing.
See Cooper-Smitl397 F.3d at 1241 (ajyng 8 2254(e)(2) to xpansion of the record
when intent is to bolster the misriof a claim with new evidencejolland v. Jackson
542 U.S. 649, 652-53 (2004per curiam). Accordinglywhen a petitioner seeks t(
introduce new affidavits and other documenéver presented in state court, he mt
either demonstrate diligence developing the factual basis in state court or satisfy
requirements of § 2254(e)(2).
[11.  ANALYSIS

Andriano seeks evidentiary developmentathclaims or subclaims in her habe:

petition, including both exhausted and unexkedislaims. A number of the claims allege

ineffective assistance of counsel. Becaussdirequire a different analytical framewor
the Court’s discussion proceeds as follows.
A. Non-I neffective Assistance of Counsel Claims

1. Exhausted claims

Claim 4:

Andriano alleges that the trial courblated her due process rights by admittiy
evidence of her extramarital affairs and her attempts to fraudulgpiidyn life insurance
on her husband. (Doc. 17 at 87-101.) Anubricseeks to depose the prosecutor g
requests a subpoena duces tecum to thecblaai County Attorneg Office for his
personnel file. (Doc. 45 at 21-25.) She alsquests expansion ofethrecord to include
appellate counsel Peg Green's notes; dwmis relating to the Arizona Capitg

Representation Project’'s assistance with Aamdy's appeal; declarations from Gree

-8-
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ethics attorney Karen Clarkpdium-azide expert Dr. Eri8etterton, trial witness James

Yost, and trial counsel Patterspfiles relating to a bar contgint against the prosecutor
media reports about the prosecutor; andiqos of the Phoenix Police Department
Report concerning this cased.( & Ex’'s 10, 11, 25, 28-3%.Andriano also seeks ar
evidentiary hearingld.)

The Arizona Supreme Court rejected this claim on the mamidtiang 215 Ariz.
at 502-03, 161 P.3d at 548- The court held that thevidence was admissible unde
Rule 404(b) of the Arizona Rules of Eeitce and was not unfairly prejudicild. Unless
this ruling is contrary to or an unreasonadpplication of clearly established federal la
under 28 U.S.C. § 2254(d)(1),identiary development is prdiited. The ruling does not
meet that standard.

State court evidentiary rulings cannotveeas a basis for habeas relief unless {
asserted error rises to the level af federal constitutional violatio®ee Estelle v.
McGuire 502 U.S. 62, 67-68 (1991). “The adsion of evidence does not provide
basis for habeas relief unless it rendered theftmalamentally unfaiim violation of due
process.’'Holley v. Yarborough568 F.3d 1091, 1101 (9tir. 2009) (internal quotation
marks and citation omittedyee Jammal v. Van de Kan§26 F.2d 918, 9120 (9th Cir.
1991). The AEDPA further restts the availability of federal habeas review fq

evidentiary claims becauseettSupreme Court “has not yet made a clear ruling t

=

W

he

a

hat

admission of irrelevant or overtly prejudiceidence constitutes a due process violation

sufficient to warrant issuance of the writfolley, 568 F.3d at 110keeBugh v. Mitchell
329 F.3d 496, 512 (6th Cir. 2003) (“Thei® no clearly established Supreme Col
precedent which holds that at& violates due process bypéting propengy evidence

in the form of other bad acts evidengeBecause it does not satisfy § 2254(d)(1), Cla

4 is denied as without merit.

% Andriano indicates that she wiupplement her motion for evidentiar
development with the Pattersdeclaration when it is available, but the declaration |
not been filed.$eeDoc. 45 at 24.)

-9-
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Moreover, whether or not the Arizona Segre Court’s ruling satisfies § 2254(d
evidentiary development is not warranted luseathe claim presents a legal question g
can be resolved on éhstate court recordBeardslee 358 F.3d at 585-86fotten 137
F.3d at 1176.

Claim 17:

Andriano alleges that A.R.S. § 13-TB}(6), the especially cruel aggravatin
factor, is facially vague and overbroad.o 17 at 155-65.) Sheeks discovery in the
in the form of a subpoena to each Arizammaunty attorne'g office. (Doc. 45 at 41-42.)
The request is denied.

The Arizona Supreme Court rejected this claim on direct appedtiang 215
Ariz. at 505-06, 161 P.3d at 548—4#9nholsterbars evidentiary development unless tl

claims satisfies 8§ 2254(d). It does not.

The United States Supreme Court has uplie (F)(6) aggravating factor agains

allegations that it is vague and overbroadjecting a claim that Arizona has nd
construed the factor in adastitutionally narrow mannerSee Lewis v. Jefferd97 U.S.
764, 774-77 (1990Walton v. Arizona497 U.S. 639, 649-56 (1990@)erruled on other
grounds by Ring v. Arizon&36 U.S. 584 556 (2002). Andno’s challenge to the (F)(6
factor is without merit, and Claim 17 is denied.

Claim 22:

Andriano alleges that the death penai$y categorically cruel and unusua
punishment. (Doc. 17 at 220-23.) She sedé& expand the record with report

guestioning the deterrent value of capgahishment. (Doc. 45 at 56-57, & Ex’s 38-40.

The request is denied.

The Arizona Supreme Court rejected this claim on direct appedriang 215

Q

nd

1

Ariz. at 513, 161 P.3d at 55Binholsterbars evidentiary development unless the clajm

satisfies § 2254(d), which Claim 22 does Adtere is no clearly established federal |3
supporting the claim that the death penaltgategorically cruel and unusual punishme
or that it serves no purposBee Gregg v. Georgia28 U.S. 153, 187 (1976KHall v.
Florida, 134 S. Ct. 1986, 1992-93 (2014). Claim 22 is denied.

-10 -
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Claim 31:
Andriano alleges that Arizona’s capitaentencing statute is unconstitutions

because it fails to channel the jurorssatetion. (Doc. 17 at 236-39.) She seeks

subpoena to each Arizona couatyorney’s office. (Doc. 45 &7.) The request is denied.

The Arizona Supreme Court rejected this claim on direct appedtiang 215
Ariz. at 513-14, 161 P.3d &66-57. The claim does not s&ti2254(d). Rulings of both
the Ninth Circuit and the United Statespfeme Court have upheld Arizona’s deat
penalty statute against allegations that paldicaggravating facterdo not adequately
narrow the sentencer’s discreti@ee Jeffers97 U.S. at 774-77 (1990)alton 497
U.S. at 649-56Woratzeck v. Stewar®7 F.3d 329, 335 (9tiCir. 1996). The Ninth
Circuit has explicitly rejected the argumethtat Arizona’'s death penalty statute
unconstitutional because itdées not properly narrow éhclass of death penalty
recipients.”Smith v. Stewartl40 F.3d 1263, 2 (9th Cir. 1998).Pinholster bars
evidentiary development, and tblaim is denied as meritless.

2. Unexhausted claims

Claim 1 (prosecutorial misconduct):

In this subclaim of Claim 1, Andrianalleges that the prosecutor engaged
misconduct throughout her trial. (Doc. 17 38-59.) Specifically, sh alleges that he
inappropriately focused on salacious, irvalet, and misleading information about hé
sexual history; misstated facts, interjectesl iiersonal opinion, a@nimproperly vouched
for the State’s witnesses and experts; andenafounded attacks on defense witness
(Id.; seeDoc. 42 at 23.) In support of thisagin Andriano incorporates the requests f
evidentiary development she made with extfgo Claim 4. The requests are denied.

Andriano did not raise thislaim on appeal. When sinaised the claim during the
PCR proceedings, the court found it diwed pursuant to Rule 32.2(a)(3).IME
10/30/12 at 3.) Andriano argues that the diefaluthe claim is excused by the ineffectiv

* The Court rejects Andriano’s argumehtt Arizona’s procedural-default rule
are not adequate and independ&se Stewart v. Smjtb36 U.S. 856860-61 (2002);
Beaty v. Stewar803 F.3d 975, 987 (9th Cir. 2002).

-11 -
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assistance of appellate and PCR counsel. (B®at 21.) As noted, @ffective assistance
of PCR counsel excuses only defaulted claodhseffective assistance of trial counsel.
See Hunton732 F.3d at 1126-27. It does napply to the proedural misconduct

allegations in Claim 1.

174

Before ineffective assistance of appellateinsel may be usexbs cause to excuse
a procedural default, the particular ineftige assistance allegation must first he
exhausted in state court as independent clainfdeeEdwards v. Carpenter529 U.S.
446, 453 (2000) (“an inefféwe-assistance-of-counsel claiasserted as cause for the
procedural default of another claimnc#self be procedurally defaultedMurray v.
Carrier, 477 U.S. 478, 489-90 (1986) (explaining that couasseéffectiveness in failing
to preserve a claim for review in state cazah excuse a procedural default only if thiat
ineffectiveness itself constitutes maependent constitutional claimijacho v. Martinez
862 F.2d 1376, 1381 (9th Cir. 1988).

PCR counsel raised a claim alleging thapellate counsel performed ineffectively
by failing to raise a claim of prosecut@rimisconduct. (PCR pet., Doc. 28-1, Ex.
OOO0O0O at 70.) The PCR courtrded the claim, finding @t “the prosecutor did not
commit misconduct.” (ME 10/30/12 at éee idat 3.)

For purposes of deteming whether Adriano is entitled to evidentiary
development, it is not necessaoyresolve whether ik claim of ineffective assistance of
appellate counsel constitutesiadependent claim excusingetidefault of the underlying

prosecutorial misconduct claim.

The allegations of misconduct all concern the prosecutor’'s conduct during [trial

(Doc. 17 at 35-59.) The only question is galeone: whether the prosecutor’s actions “so
infected the trial with unfairness as to kmeathe resulting conviction a denial of due
process.’Donnelly v. DeChristoforo416 U.S. 637, 643 (19Y4Additional, extra-record
evidence is not needdd resolve the issuésee Beardslee358 F.3d at 585 (finding
evidentiary hearing not warranted on claimiroéffective assistance based on counsgl's
failure to object to prosecuial misconduct because “[t]he relevant facts . . . involve

prosecutorial comments enterededily into the court’s read, leaving no disputed facts

-12 -
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at issue”);see also Darden v. Wainwrighd77 U.S. 168, 181-8@3L986) (stating that

habeas review of a prosecutorial miscondii@im necessarily includes a careful revie

W

of the totality of the state court recotd determine whether the alleged misconduct

denied petitioner a fair trialEvidentiary development is ncgquired on an issue that can

be resolved by referencettte state court recor@ee Tottenl37 F.3d at 1176.
Claims 6, 10, 11, 15, and 18:

These unexhausted claims remainogedurally defaulted. Evidentiary

development is denied.

In Claim 6, Andriano alleges thatehtrial court's admission of “unreliable

evidence” regarding sodium azigmlated the Fourteenth Aendment. (Doc. 17 at 106+

11.) She requests discovery, expansion ofrgoerd, and an evidentiary hearing. (Do
45 at 34-39.) In Claim 10, Andriano aks that the trial court limited hgoir dire of

potential jurors and erroneously failed tolstra number of jurors. (Doc. 17 at 129-33
In Claim 11, Andriano alleges that the jurors engaged in misconduct by considé
sentencing outcomes during thaggravation-phase deliberationkl. (at 134-37.) She
seeks to depose all the jurors and requestevadentiary hearingat which the jurors
would testify> (Doc. 45 at 40.) In Claim 15, Andriaraileges that the trial court erred i
permitting the rebuttal testimony of an exp®&t. Michael Bayless, who was unqualifie

to testify on the topiof domestic violence.ld. at 151.) She seeks &xpand the record

with Bayless’ file fromthe Arizona Board of Psychmjical Examiners and other

documents (Doc. 45 at 41.) In Claim 18,dniano alleges that the Arizona Supren
Court engaged in factfinding, in violation @&jpprendi v. New Jerseyp30 U.S. 466
(2000), and found tevincorrect factS.(Doc. 17 at 165-67.)

> As noted below in the Court’s disssion of Claim 20B, the evidence Andrian
seeks about juror deliberatiorss prohibited under Rule 60&) of the Federal Rules of
Evidence.

® The factual errors Andriano citeseathe court's statements that Andriar
testified that Joe slit his own throat and ths blows to his healkft his brain matter
exposedSee Andrianp215 Ariz. at 501, 502,61 P.3d at 544, 545.
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The Court rejects Andriano’s argument thia default of thesclaims is excused
by the ineffective assistance of appellaied PCR counsel. Ineffeve assistance of
appellate counsel does not apply becaugecthim that appellate counsel performg
ineffectively on these issuesitself procedurally defaultedsee Carpenter529 U.S. at
452; Murray v. Carrier, 477 U.S. at 489Ineffective assistancef PCR counsel is
inapplicable because é@xcuses only defaultedaiins of ineffective assistance of trig
counsel.See Hunton732 F.3d at 1126-27. Andriaasserts no other cause for excusil
the procedural default.

Accordingly, Claims 6, 10, 11, 15, and 4& denied as procedurally defaulted a
barred from federal review.

Claims 35 and 36:

In Claim 35, Andriano alleges that theactice of death-qualifying potential juror

Is unconstitutional. (Doc. 17 at 248-58.) Seeks discovery in thierm of a subpoena
duces tecum to the Maricofgzounty Attorney’sOffice for documents relating to jury
selection in capital cases o 2002 through 2007. (Doet5 at 58.) In Claim 36,

Andriano alleges that executing her aft@ralonged incarceratiowould constitute cruel

and unusual punishment. (Dot7 at 259-62.) She seeks depose Charles Ryan, the

Director of the Arizona Department @orrections, and warden Kim Currier on th
conditions of death row. (Dod5 at 59.) She also seeks evidentiary hearingld.) The
requests are denied.

Andriano did not raise these claims #tate court. The claims are therefo
defaulted, and because thiayl outside the scope dflartinez see Hunton732 F.3d at
1126-27, the default is not excused anelythemain barred from federal review. Th
claims are also meritless.

Clearly established fedéréaw holds that tB death-qualification process in
capital case does not violate a defendamglst to a fair and impartial jury5ee Lockhart
v. McCree 476 U.S. 162, 178 (1986fainwright v. Witt469 U.S. 412424 (1985)see
also Ceja v. Stewagr97 F.3d 1246, 1258th Cir. 1996) (denying challenge to deaf

gualification of Arizona jurors). Claim 35 is denied.
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“The Supreme Court has never held thaecution after a lny tenure on death
row is cruel and unusual punishmenéllen v. Ornoski435 F.3d 946, 958 (9th Cir
2006);Smith v. Mahoney611 F.3d 978, 998 (9th Cir. 20). While it has been presente
with multiple opportunities tao so, the Supreme Court has declined to address
issue.See, e.gBoyer v. Davis136 S. Ct. 1446 (2016Yalle v. Floridg 564 U.S. 1067
(2011);Lackey v. Texasb14 U.S. 1045 (1995). Becau# is unsupported by clearly
established federal law, Claim 36 is denied.

B. | neffective Assistance of Counsel Claims

Andriano was represented at trial byad counsel Daniel Patterson of th
Maricopa County Public Defeler's Office, and David Dszier who was originally
retained by Andriano’s family Andriano was represented appeal by Brent Graham o
the Maricopa County Public Defender®ffice and Peg Green. During the PC
proceedings she was represented by ttmesfiof Lewis and Rocand Foley & Lardner
LLP. (SeeDoc. 17 at 30.)

Andriano alleges numerous instances of ineffective assistance of trial
appellate counsel. In suppat these claims she requestsrious forms of evidentiary
development. She seeks to depose membeiseadefense team, including trial couns
Patterson and Delozier, as well as Scott Maxd_and Patrick Linderman, the mitigatio
specialists who worked on her casee€Doc. 45 at 28.) She seeko expand the record
with an affidavit from Patterson, a reportrifigosychologist Dr. Diana Barnes diagnosir
Andriano with bipolar disorder and Post-linaatic Stress Disorder (PTSD) and statir
that Andriano experienced symptoms caiesis with post-partum depression, and
declaration from Dr. Marlen&Vinell diagnosing Andriano with a condition calle
“Religious Trauma Syndrome.Id. at 30-31.)

With respect to her claims of ineffeve assistance of counsel during th

sentencing phase of trial, Andriano sedkpositions of her mothemnd adoptive father;

" After Patterson’s appointment Deloziserved as second chair pursuant
Knapp v. Hardy111 Ariz. 107, 523 P.2d 1308 (1974).
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an OB/GYN who treated An@dmo during her pregmaies; a social worker who spok

11%

with her after the birth of one of her childreJoe Andriano’s mother, father, and sister;
people affiliated with Andriano’s childhoodhurch; and her former boyfriend Shawn
King. (Id. at 28-30). She also asks expand the recordith various social-history
documents and family recordéd.(at 30.)

Andriano further seeks depositions of PCR counselppat of her argument thaf
Martinezapplies to excuse her defaulted claimsneffective assistance of trial counsel.
(Id. at 19-20.)

Finally, Andriano seeks an evidentiahearing on her ineffective assistange
claims. (d. at 31-32.) Additional requests for egittiary development will be discussed
in the context of individual claims.

1. Exhausted Claims

Andriano raised these claims in the P@&ceedings and they were denied on the

<

merits. As previously discussediinholster bars the Court from considering ney
evidence unless theasins satisfy 28 U.S.C. 8§ 2254(djvidentiary deviepment is also
inappropriate where the claim can f@solved on the state court recof®e Landrigan
550 U.S. at 474Beardslee358 F.3d at 585.

Claim 1:

Andriano alleges that trial and appellate counsel performed ineffectively by falling
to challenge the prosecutor’'s misconducto¢D17 at 35-59.) Sheeeks the evidentiary
development listed above for the claim’s noisduct allegations. (Dod@5 at 21-25.) As
the Court previously explained, the recora@anplete with respedb the allegations of

prosecutorial misconductBeardslee 358 F.3d at 585. The request for evidentig

=

y
development is denied.

Claim 2:

Andriano alleges that DelLozier performegffectively due to an actual conflict
of interest arising from the ¢a that he simultaneously reggented her in her crimina
proceeding and her parentsan adoption case involving hehildren. (Doc. 17 at 59—
68.)
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Andriano seeks to depoBeLozier, her mother, and hstepfather and to expant

the record with DelLozier's state-bar files,Pinal County Superior Court minute enti

sanctioning DeLozier for his conduct in theoptlon case, a transcript of PCR counse|’s

interview with DelLozier, and a letter DeLozwrote to Andriano(Doc. 45 at 25-27 &

Ex’s 1-3, 5.) She also seeds evidentiary hearing.

The PCR court denied this claim on therits. (ME 11/1/14 at 18-20.) The couf

found that “no conflict existed” becausendtiano’s interests and those of her parer
“dovetailed, rathethan diverged.”If. at 19.)

Andriano fails to establish good cause er discovery requests. Her requests

depose Delozier, her mother, and her stepfaldick the specificity required by Rule 6.

Andriano does not allege specific, relevéatts that might be found in the requests
depositions.SeeMurphy v. Johnsgr205 F.3d 809, 813-14t{b Cir. 2000) (explaining
that “petitioners factual allegations must bedfic, as opposed tmerely speculative or
conclusory, to justify dicovery under Rule 6.”)feti v. Bender507 F.3d 50, 60 (1st Cir,
2007) (denying discovery regst because petitioner “did hoomply with the specific
requirements of Rule (6)(b); his request facdivery is generalized and does not indica

exactly what informatioime seeks to obtain.”).

In addition, Andriano is not entitled expansion of the recd because she was

not diligent in presenting theseaterials in state court. Theformation about DeLozier’s
representation of Andriano’s parents wagilable during the PCR proceedingee
Rhoades 598 F.3d at 517Cooper-Smith 397 F.3d at 1241. Andriano’s requests f
evidentiary development are denied.

Claim 3A:

Andriano alleges that cosel performed ineffectively by failing to investigate ar
present mitigation evidence. (Doc. Bl 72-84.) Respondents argue tRanholster
prevents the development of new evidencsupport of the claim(Doc. 60 at 26.) They

also contend that evidentiary developmenbarred because Andriano has not sho
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good cause for the requestdcovery and was not diligent in state court under
U.S.C. § 2254(¢Y(Id. at 27-28.)

At sentencing, counsel presentedidemce supporting several mitigatin

circumstances. Family members and friengstified about the stress Andrianp

experienced as a result of Joe’'s cancer,goed grades in school, her missionary a
community work, her strong religious coottons, and her loveor her children.
Correction’s personnel testifiedahAndriano was a model inmate; they also testified t
she suffered from depression and anxiety dad attempted suge. Counsel again
presented evidence that Aradro was a domestic violence victim. They also offer
evidence that Andrieo may have been»agally abused bydr biological father when she
was around the age of two anaitla member of her family’s church exposed himself
her when she was between six and eight years old.

Subsequently, during the PCR proceedirtigs,state court granted an evidentia

hearing on Andriano’s claim that trial counpelrformed ineffectively in its presentatio

of mitigating evidence. Andrianpresented evidence fromréde mental health experts;

Dr. James Hopper, a clinical psychologist, Beorge Woods, a neuropsychiatrist; al
Dr. Joette James, a clinical neuropsychabghndriano’s mother and several childhoc
friends also testified. Members of the deferieam also testifiedncluding Patterson,

DeLozier, and mitigation specialist Maakg Finally, attorney Larry Hammond an

mitigation specialist Keith Rohman testifiexbout the deficiency in trial counsel's

performance during mitigation. As detailbdlow, this testimongomprised a thorough
presentation of Andriano’s family background, social histarygd mental health issue
and their effect on her criminal behavior.

Dr. Hopper interviewed Andriano for a total of 52 hours; he also interviewed

other witnesses, reviewed 29 declamas and volumes of other documenta

® Because the Court finds that Andrianaét entitled to evidntiary development

28
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due to her lack of diligence in state cotite Court need not determine whether the claim

satisfies § 2254(d) and ikerefore exempt frorRinholstets restriction on new evidence
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information, and prepared a 250-pagport. (RT 2/3/14a.m., at 28-31°)His testimony
detailed the trauma Andriano experiencedirdy the various stags of her childhood,
including, during her earliest ges, severe neglect by her ther, emotional and physica
abuse by her mother and biological fath&kip Robertson, and exposure to chi
molesters on her biological father’s side of the famlly. &t 35-59.)

Dr. Hopper testified that later, afterrhmother divorced her biological father
Andriano experienced the istuptive force” of Alejo Ochoa entering her liféd.(at 63.)

Her family became involved with an abusiwailt-like religion that practiced corpora

punishment for any lack of compliance ataight women to be submissive to thei

husbands.I{. at 64, 68, 73-78; RT 2/3/14, p,nat 6—23.) According to Dr. Hopper
“wherever [Andriano] was, she was surroundbgdthis kind of sick, disturbed, abusivs
community of people beatinghildren and the [sic] rididing them and humiliating them
and things like that.” (RT 2/3/14, p.m., at 13.)

As she entered her teenage years Andrieontinued to expence “unrelenting”

emotional, physical, and saal abuse from Alejo.Id. at 6.) As discussed below, Dr,.

Hopper also described particular incideotsexually inappropriate behavior and sexu
abuse committed by Alejold. at 17-44.)

According to Dr. Hopper, the cumulates result of these traumas was th
Andriano entered adultlbd “severely damaged.1d. at 45.) The trauma had left he
unable to regulate impulses and emotimsise suffered from probins with executive
functioning, dissociation and memory lodsl. @t 45-49.)

Dr. Woods, in performing his neurolagi examination, itrerviewed Andriano

three times, interviewed her mother, reviewed a “comprehensive social history,’

analyzed the results of neuropsychologiesiting carried out by Dr. Myla Young. (RT
2/5/04 at 48-50.) Dr. Woods diagnosed Aado with PTSD, complex type; bipolaf

disorder; dependent personaliysorder; caregiver burdemnd cognitive deficits. Dr.

Woods testified that these “neuropsychiatitisorders and cognitive deficits” affecte

9 “RT” refers to the reporter’s transcriptrom Andriano’s state court proceedings.
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Andriano’s conduct at the time of the murded. (at 42-43, 111.) The condition$

undermined her ability to handle emotionatlgmplex and stressfdircumstances and
impaired her decision-making abilitysé€e idat 111.)

Dr. Joette James, a clinical neuropsyobist, also reviewed the data from Dr.

Young’s examination. (RT 2/10/14 at 5.) Bdsn that informationDr. James identified
deficits in attention, executive functioning, and processing spkekdDf. James testified
that these conditions resulted in impuisi, difficulty adjusting to changing
circumstances, and a lowerdshold for becoming overwheéd and shutting down in
stressful situationsld. at 24—48.)

Among the lay witnesses called aetRCR evidentiary laing, Donna Ochoa,
Andriano’s mother, testified that there wakistory of bipolar disader and depression i
her family and that she herself had sufferesnfrsevere bouts of deession. (RT 2/4/14
at 76-81.) She also testified that steglected Andriano when she was bach &t 91—
95) and that she and Andriano’s biologitather, Skip, spanked Andriano from the tim
she was in diapers

Ochoa testified that on occasion she Wftdriano alone with Skip’s father, &
known child molester; that Skip himself wetat prison for molesting his stepdaughts
and was accused of molesting hieces; and that Skip sdits brother Tommy probably
molested Andriano.ld. at 94-104.) She also testifiecatht became Andriano’s duty ta
“minister” to Alejo by massaging his head and baé#t. &t 153-55.) Alejo also madsd
inappropriate sexual comments to Andriaara bought sexy lingerie for her when sk
was just 12 or 13 years oldd(at 156.)

Andriano’schildhoodfriendsKyre Lort, Jeri Lynn Caningham, and Jasper Neag

testified that the church-affiliated school thaitended practicedorporal punishment,

which involved striking childken with the so-called “Rod of Correction.” Lort and

Cunningham also testified that Alejo sexuadlipused them whethey were children.
According to Cunningham, Alejo put his haddwn her nightgown at a sleepover whe
she was 12; took photas her and Andriano showering; and put his head in her crg

while she massaged him. (RT42/4 at 222—-29.) Lort testified that at sleepovers wh
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she was in third grade shedaAndriano would play dss-up wearing Donna Ochoa’
lingerie. (Id. at 47-51.) Alejo would inviteort and Andriano to his room where h
would be sitting in his undemar. He would touch the girls on their legs, breasts, :
genitals, and they wodltouch his genitalsld. at 51-60.)

Patterson, DelLozier, and MacLeod all ifest at the evidetary hearing about
their performance during the sentencing stagarafriano’s trial. Pderson testified that
his mitigation strategy was to presentddiano as a good woma-a wonderful mother
and daughter, a good Christiandevoted wife, a hard workerS¢e, e.g.RT 2/7/14 at
48-49, 55.) Because this was a pRstg'® case, with the jurgletermining Andriano’s
sentence, Patterson front-loaded the presentafi mitigating infornation of Andriano’s
good character along with teidence that she was a domestic assault victim who a
in self-defense.|ld. at 105-06.) The “good woman” defense was the most plaus
because Patterson believed there was no creelfiience that Andriano suffered from
serious mental health issue was sexually abused as a chiltl. (at 58-59.) Neither
MacLeod, the mitigation specialist, nor DelLeziwho bore primary responsibility for th
mitigation phase of trial, preated Patterson with negatirdormation about the Ochog
family. (Id. at 37.) Patterson testifiedpwever, that he shoulthve started the mitigation
investigation sooner and more closely supervised DelLozier and Maclekaat. Z0.)

As just outlined, the PCR record clearly shows that in state court Andr
developed and presented exteassocial history evidence, including the allegations
sexual abuse and evidence that she was raisddeducated in a strict fundamentali
church, as well as mental health evidenceupport her claim that counsel performe
ineffectively at sentencing. Moreover, Andr@s trial counsel and mitigation specialig
testified in state court.

In requesting evidentiary development federal habeasoart, Andriano now

seeks to offer additional social history documse all of which were available at the tim

9 Ring v. Arizona536 U.S. 584 (2002)eld that a defendaix entitled to a jury
determination ofthe presence or absence of tlygmavating factorsequired by Arizona
law for imposition of the death penalty.”
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of the PCR proceedings (Dod5, Ex’'s 12-24), and the weexpert opindons of Drs.
Winell and Barnessge id, Ex’s 26, 27)' The Court agrees with Respondents th
Andriano was not diligenn presenting this edence in state court.

All the information upon which Dr. Winell based her diagnosis of Religiq

Trauma Syndrome was not only available pm&sented during the PCR proceedings. k

example, Dr. Hopper testified in detail abbug opinion that the Andrianos’ church wa
an “abusive cult.” (RT 2/3/14, a.m., at 64, 83-78.) Dr. Woods téified that Andriano
suffered from bipolar disorder and PTSDI(R/5/14 at 42, 53—79), which are the san
diagnoses reached by Dr. Barnes.

Andriano is correct thahe diligence inquiry does nairn on whether the “new,
evidence could possibly have been discoverketbberton v. Ryan583 F.3d 1147, 1165

(9th Cir. 2009). Nevertheless, Andrianorteely was aware of the newly-offereq

at

DUS

or

e

)

information, including the detailsf her social history and the nature of her mental health

iIssues, at the time of theCR proceedings. She now seeksptesent that previously-
available information in theorm of new diagnoses offeddor the first time here.

Under these circumstances, Andriano hasl€tl to develop the factual basis fq
[her] claim diligently.”"Rhoades598 F.3d at 517. “[W]hera petitioner was granted al
evidentiary hearing . . . anddlpetitioner failed to take fulhkdvantage of that hearing

despite being on notice ond having access to the pdiah evidence and having

sufficient time to prepare fothe hearing, that petitioner did not exercise diligence| i

developing the factual foundation of his claim in state co®dpe v. Sec’y for Dep't of
Corr., 680 F.3d 1271, 128@L1th Cir. 2012);see Ward v. Hall592 F.3d 1144, 1160
(11th Cir. 2010) (finding petitizer failed to exercise dilence where he was grante
state court evidentiary hearing and “was aftml approximately three years to sec

affidavits and witness testimony prior tahe hearing but failed to submit relevar

1 The social history documeés include Andriano’s birth certificate, decree
adoption, marriage certificate, and employnrecords; Joe Andriar® hospital records;
Donna Ochoa’s divorce decraad marriage license; and reds concerning Andriano’s
biological father. (Doc. 45, Ex’s 12-24.)
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evidence, despite thadt that he “managed to submitmmerous exhibits and affidavits
during the course of his hearingsQhandler v. McDonough71 F.3d 13601362 (11th
Cir. 2006) (per curiam) (finding petitioner failéal exercise diligence in developing other
evidence of claim, where petitioner “was givan evidentiary hearing on the claim in
state court” and “also proffered in the statdlateral proceeding a 195-page report in two
parts by his expert on the issue”).

In sum, Andriano had eweropportunity in state coutp obtain and present the
information she now offers, labf which was available durg the PCR proceedings. Her
failure to take advantage of those oppaittaa constitutes a lack of diligence. Because
she does not meet the exceptions set o@Bik.S.C. § 2254(e)(2), she is not entitled fo
an evidentiary hearing axpansion of the record.

This lack of diligence also prevents Andrianonfr@howing good cause for her
discovery requestsSee Isaacs v. Head00 F.3d 1232, 12480 (11th Cir. 2002)
(explaining that a petitioner does not é&&h good cause for stovery if he was
not diligent in developing thevidence in state court). In addition, Andriano does mnot
articulate any basis to believe that depositions of Patterson,zizel and MacLeod will
result in evidence not presenteédring the PCR proceedingglurphy, 205 F.3d at 813—
14; Teti, 507 F.3d at 60.

Evidentiary development is theredodenied with resget to Claim 3A.

Claim 19B:

Andriano alleges that trial counsel penfed ineffectively by failing to retain a
mental health expert to pursue a diminished-capacity defense during the guilt phase
her trial. (Doc. 17 at 175-80.) The PCR calehied this claim, finding that counsel dig
not perform ineffectively fofailing to raise such a defse because under Arizona law
evidence of mental illness wamt admissible to negate tmeens reaelement of the
murder chargé’ (ME 10/30/12 at 5.)

2 |n State v. Mott187 Ariz. 536, 931 P.2d 1046, 1051 (1997), the Arizana
Supreme Court explained tHaarizona does not allow evidea of a defendant’'s menta|
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Andriano seeks an evidentiary hearingl @xpansion of the record to include the
reports from Drs. Barnes and Winell. (Ddé& at 47-48 & Ex’s 2627.) The requests are

denied.

For the reasons set out with respectCiaim 3A, Andriano is not entitled tg
evidentiary development on thisaim. She was not diligemt state court in developing
CR

e

this evidence. In additiorRinholster applies to bar new evidence because the P
court's decision denying the claim wasither contrary to nor an unreasonab
application of clearly-established federalvlainder 28 U.S.C. § 2254(d). Finally, th
materials are unnecessary for the Count resolve this ecord-based claim.
See Landrigan550 U.S. at 478Beardslee358 F.3d at 585.

Claim 19F:

Andriano alleges that cosel performed ineffectively by failing to request a ju
instruction on lesser-includedfehses. (Doc. 17 at 193-97.) The PCR court denied
claim. (ME 10/20/12 at 5.)

In addition to the discovery requestseyipusly discussed, Andriano asks {o

expand the record with aamail between Patterson and Darfdchoa. (Doc. 45 at 49 &

Ex. 6.) The requests are deniddthe materials are unnecesséwy the Court to resolve

this record-based clairbee Landrigan550 U.S. at 474Beardslee358 F.3d at 585.
Claim 20C:

Andriano alleges that cosel performed ineffectively in the aggravation stage

sentencing by failing to presentental health evidence. ¢b. 17 at 204.) She seeks to

expand the record to includiee declarations of Dr. Barnesd Dr. Winell. (Doc. 45 at
50-51.) The request is denied.

D

Y
the

of

disorder short of insanity either as affirmative defense or to negate the me
rea element of a crime.” Accordingly, afeledant cannot present evidence of men
disease or defect to show that he lackedc#pacity to form the rpiisite mental state for
a charged offensdd. at 1050see Clark v. Arizongb48 U.S. 735 (2006) (upholding th
constitutionality of theéMottrule and finding that the ebusion of expert testimony,
regarding diminished capacity does not violate due process).
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Counsel raised this claim during theR@roceedings and the court deniedSed
ME 11/1/14 at 12-16.) For the reasons setwotlt respect to Claim 3A, Andriano is not
entitled to evidentiary development on this claim. She was not diligent in state coyrt i
developing this evidence. The factual bafeegthe new diagnoses were apparent during
the PCR proceedingSee Rhoade$98 F.3d at 517 (9th Cir. 2010).
Claims 21A and 21B:

Claim 21 consists of various allegation$ ineffective assistance of appellate

counsel. In Claim 21A, Andriano allegesatrappellate counsel germed ineffectively

by failing to raise the conflict-of-interest claiset out in Claim 2. (Doc. 17 at 212.) |

—

Claim 21B, Andriano alleges thappellate counsel performed ineffectively by failing to
raise a claim that the trial court eneously ruled on hearsay objectionld. at 213.) The
PCR court rejected the amas. (ME 10/30/12 at 6.)

Evidentiary development isot warranted because thecord is complete with
respect to these aspects opealate counsel's performanc&ee Landrigan550 U.S. at
474; Totten 137 F.3d at 1176. “When a claim wmfeffective assistance of counsel |s
based on failure to raise issues on appealit.is the exceptional sa that could not be
resolved on an examinati of the record aloneGray v. Greey 800 F.2d 644, 647 (7th
Cir. 1986). This is not one d@hose “exceptional cases.” Andriano has not identified any
disputed facts relevant to his apate ineffective assistance clainfsee Beardslee358
F.3d at 585.

2. Unexhausted Claims

Andriano did not raise these claims iatstcourt. They are defaulted and, unlgss

the default is excused by tieeffective assistance of0R counsel, barred from federg
review. Evidentiary developmert also inappropriate for clais that can be resolved on
the existing state court record.

Claim 3B:

Andriano alleges that counsel performadffectively by failing to object to the
trial court’s instruction that she couldceve a parole-eligible life sentence if ngt
sentenced to death. (Doc. 17 at 84-87.)
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Andriano seeks discovery in the forof depositions of Patterson, Delozie
MacLeod, and Linderman, anidentiary hearing, and expansiof the record to include
the Patterson declaration. (D@t at 32—-33.) The request® alenied. The materials ar
unnecessary for the Court to resothis record-based clairBee Landrigan550 U.S. at
474;Beardslee358 F.3d at 585.

Claim 19A:

Andriano alleges that counsel performagkffectively by failing to retain a
gualified expert to challenge the State’s evide that sodium azdwas present in thg
food samples as well as in Joe’s blood arstrgacontents. (Doc. 17 at 170-75.) Becau
the presence of sodium azide in Joe's bodgadssistent with Andriano’s version o
events, this claim focuses dime evidence of itpresence in the food. Andriano allegd
that the tests performed lilge state might have failed alistinguish between sodium
azide and nitrate, a widelysed food preservativdd( at 173.)

In addition to the discovery listed almvAndriano seeks subpoenas duces tec
to employers and professional organizations for recoldsimg to witness William Joe
Collier, the defense expert used at triald dhe depositiomf Michael Sweedo, anothe
expert whom the defense retained beford. tfldoc. 45 at 45.) She also asks to expa
the record to include D Betterton’s declarationd. & Ex. 28); documents related to th
hiring of Collier (d. & Ex. 8); a transcript of DeLozi&s interview with PCR counseid
& Ex. 3); an article concerning sodiumi@g, which DelLozier sent to Pattersod. &
Ex. 4); and Sweedo’s regaand curriclum vitae (d. & Ex. 7). Andrianoalso seeks an
evidentiary hearingd. at 47).

Andriano did not raise the claim in statourt. She argues that its default
excused by the ineffectivessistance of PCR counsebeeDoc. 45 at 42—-43 Martinez
does not excuse the default becauseutiderlying claim is without meritSexton 679
F.3d at 1157.

Andriano contends that counsel perfednineffectively in retaining Collier as
their expert because he was “a general chteanid criminalist” ad was not specifically

gualified to testify about sodium azide.d® 17 at 172.) As a result, according
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Andriano, Collier could not adequately rebug tBtate’s evidence dh sodium azide was
present in the food.

“The choice of what type of expert tse is one of trial sitegy and deserves ‘g
heavy measure of deferencelirner v. Calderon281 F.3d 851, 87§9th Cir. 2002)
(quotingStrickland v. Washingtod66 U.S. 668, 691 (198485ee Harris v. Vasque249
F.2d 1497, 152 (9th Cir. 1990). InTurner, the Ninth Circuit regcted the claim that
counsel performed ineffectivelyy retaining a general psychgiet and not an expert or

PCP. 281 F.3d at 87@he argument that “a more spdad expert would have beer

more persuasive” was not enoughsupport a claim of inefféiwe assistance of counsel.

Id.

In addition, Andriano cannot establiskatishe was prejudiced by counsel’s failu
to use a different expert. Speculation that different test results could have been ob
showing no sodium azide in the foasl,insufficient to establish prejudicBee Wildman
v. Johnson261 F.3d 832, 839 (9th Cir. 2001)ckaowledging that conjecture that

favorable expert might have beenfound cannot establish prejudice);

Grisby v. Blodgeft130 F.3d 365, 373 (9th Cir. 199¢pncluding that speculation aboy
how an expert might have testifiednist enough to establish prejudice).

There was no reasonable pabidity that Andrano would havevoided the first-
degree murder conviction based onlidmges to the sodium azide evidenbreover,
for prejudice to have resultébm the evidence of sodiumide in the food, jurors would
have had to accept Andriano’s unsupportatineny that Joe intended to commit suicic

by poisoning himself and hadrdected Andriano’s efforts to acquire the sodium azide.

13 Andriano testified that she and a fornberyfriend researched poisons that cou
be used in Joe’s suicid€o purchase the sodium azidadkiano provided the seller with
a false name, a false business license, datba shipping address. (RT 10/27/04 at 9
98.) She also prepared and sent the moneégrarsed to pay for the sodium azide. (R
11/2/04 at 17-18.) Andriano testified thaesdnd Joe prepared the sodium azide for
later consumption by emptying about 15 @ips of an herbal supplement and refillir
the capsules witthe poison.I¢l. at 104—09.) She ated the sodium aie capsules in the

supplement bottle and sealée bottle, which Joe then platan a bedroom closet wherg
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Because PCR counsel did not perform ieetively in failing to raise this claim, it
remains defaulted and barred from fiedeeview. The claim is denied.

Claim 19E:

Andriano alleges that cosel performed ineffectively by failing to request a jury
instruction limiting considerationf evidence of her extramtal affairs and attempts to
procure life insurance on hershand. (Doc. 17 at 190-93.) She seeks expansion of the
record to include attorney Clark’s declaoati (Doc. 45 at 48-4& Ex. 25.) The request
is denied. Clark’s declaratios unnecessary for the Court tesolve this record-based
claim. See Landrigan550 U.S. at 474Beardslee358 F.3d at 585.

Claim 20B:

Andriano alleges that counsel performe@ffectively by failing to investigate
juror misconduct; namejythe jury’s consideration of possible sentences as allegefd in
Claim 11. (Doc. 17 at 201-03She seeks the evidentiarywdpment requested for that
claim. (Doc. 45 at 50.)

Whether or not the default of thisagh is excused by thperformance of PCR
counsel, Andriano’s request for evidentiagevelopment is deed. The information
Andriano seeks is inadmissible under fetddasv. Juror testimony cannot be used o
impeach a verdict unless “extrinsic infnee or relationships have tainted the
deliberations. Tanner v. United States483 U.S. 107, 120(1987). Similarly,
Rule 606(b)(1) prohibits juror testimony “aboahy statement made or incident that
occurred during th@ury’s deliberations; the effect ohgthing on that juror's or anothel
juror’s vote; or any juror’'s mental processes concerning the verdict or indictment.”|Fed
R. Evid. 606(b)(1). The Rule fther states that “[the court may not receive a jurof’s
affidavit or evidence of a jurts statement on these mattensl’ As relevant here, the
only exceptions are questions of whetlfextraneous prejudicial information wasg

improperly brought to the jury’attention” or “outside ifluence was improperly brought

it remained until hissuicide attempt.|d. at 109.) After being taken into custody
Andriano phoned a coworker and asked hehitte items relatedo the sodium azide
purchase that were in Andriandigssiness office. (RT 11/2/04 at 58.)
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to bear upon any jor.” Fed. R. Evid. 606(}§2). These exceptionseamapplicable to the
information Andriano seeks.

The jurors’ alleged discussion of sentemgcoutcomes, including a parole-eligibl
sentence, did not involvextrinsic evidenceSee Raley v. Y|s#70 F.3d 792, 803 (9th
Cir. 2006) (“The fact that Petitioner did nostéy in his own defense is not extrinsi

evidence. Although # jury’s discussion of this issugearly violated the trial court’s

instructions, what happened (or did not happerthe courtroom was a part of the trial,

not extrinsic to it.”);Belmontes v. Browr14 F.3d 1094, 24 (9th Cir. 2005)rev’'d on
other groundsAyers v. Belmonte§49 U.S. 7 (2006) (explainintpat jurors’ discussion
of whether defendant would be paroled wasiatminsic jury process”). The jury did not
learn information about Andriano’s pos&blsentences “through outside contas
communication, or publicity,” and the infort@n “did not enter ta jury room through
an external, prohibited routeUnited States v. Rodrique¥16 F.3d 1225, 1227 (8th Cir
1997).

Because the information was part of th@al and not extrinsic, juror testimony
about their deliberations is prohibited undRule 606(b). The evidentiary developme
requested by Andriano is denied.

Claims 21C, 21D, and 21E:

In Claim 21C, Andriano alleges that afjate counsel performed ineffectively by

failing to challenge the trial court’s instruati@dvising jurors that she could be eligib
for parole if not sentenced to death. (Db¢.at 213-14.) In Claim 21D, she alleges th
appellate counsel performed ineffectively tayling to argue that Dr. Bayless was n(
gualified to testify about domestic violencéd.(at 214.) In Claim 21E, shalleges that
appellate counsel performed ineffectivelyfhyling to expressly arguenhat her mitigation

was sufficiently substantito warrant leniency.ld. at 215-18.)

Martinez does not apply to claims of ineffee assistance of appellate counsel.

Davila, 137 S. Ct. at 206563. Therefore, the claimsmain defaulted and barred fron

federal review.
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In addition, evidentiarydevelopment is not warrantedecause the record i$

complete with respect tdhese aspects of appellate counsel's performases
Landrigan 550 U.S. at 474Totten 137 F.3d at 11765ray, 800 F.2d at 647. Andriang
has not identified any disputed facts relevamtthese appellate a@ffective assistance
claims.See Beardsle&58 F.3d at 585.
IV. CONCLUSION

For the reasons set forth above, Andrianmequests for evidentiary developmer
are denied.

Accordingly,

IT ISORDERED denying Andriano’s motion fagvidentiary development (Doc.
45).

IT ISFURTHER ORDERED denying Claims 6, 10, 11, 15, 18, 19A, and 21
21D, and 21E as procedurally ddtad and barred from federal review.

IT IS FURTHER ORDERED denying Claims 4, 17, 22, 31, 35, and 36
meritless.

Dated this 30th day of August, 2018.

SWM R bathon__

Susan R. Bolton
United States District Judge

-30 -

D

t

—

C,

aS




