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State of et al Doc.

WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
William A. Graven, No. CV-16-01249-PHX-GMS
Plaintiff, ORDER
V.

State of Arizona, et al.,

Defendats.

Pending before the Court is Defendar@tate of Arizona, et al.’s motion t¢
dismiss. (Doc. 14.) For the follomg reasons, the Court grants the motion.
BACKGROUND
Plaintiff claims that he suffered a “eatrophic business failure” after a “pervasiy
internal criminal enterprispvas] formed and operated [beten] several of [Plaintiff's]
executives,” and attorneys frotime law firm of Snell & Wilmer. (Compl. 11 36, 44, 47
50-52, Ex. 63 After the Special Investigations $ien of the Attorney General’s Office]
reviewed Plaintiff's allegations, a formehse was opened on June 16, 2014. [{l 38—

39.) To date, nine of PIldiff's former employees “haveden indicted or negotiated pre

' Defendant does not conteBlaintiff's motions to coect, (Docs. 7, and 11‘).
Those motions are thus granted without obgecti Plaintiff's maion for declaration o
effective service, (Doc. 8?, ntion for effective service (Do®), and requests for judicia
notice (Docs. 10 and 12), are denied as moot.

> On a motion to dismiss the Court may consider documents that are attach
the complaint “withou convertln8 the motion to dises into a motion for summary
judgment.” Lee v. City. of L.A250 F.3d 668, 688 (9th Cir. 2001).
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indictment plea agreements, in five cimal cases for 60 felony counts.1d({ 43.) The
Attorney General, however, brought no dnal charges again€Snell & Wilmer. (d.

19 56-58.) On December 14, 2015, Ridirmet with Assistah Attorney General
Michael Bailey and Chief of the Crimin&ivision Don Conradwho explained that

“Snell & Wilmer[‘'s conduct] . . . did not rist the level of being criminal.” Iq. ] 79—

80.) Plaintiff's Complaint alleges thdahe Defendants’ refusal to seek criming

indictments against third penss constitutes a violation bis rights under the Fifth ano

Fourteenth Amendments toettUnited States Constitution, dialso constitute the state

law torts of selective prosecution, seieet enforcement, prosecutorial miscondugt,

conspiracy to commit prosecutorial miscondwotd abuse of prosetorial discretion.
(Id. 19 112-146.)

DISCUSSION
l. Legal Standard

The lack of subject matter jurisdiction ynhe raised at any time by the parties
the Court.SeeFed. R. Civ. P. 12(h)(3Augustine v. United State804 F.2d 1074, 1077
(9th Cir. 1983).

To survive dismisdafor failure to state a clan pursuant to Rule 12(b)(6), 4
complaint must contain moresah “labels and conclusions” or a “formulaic recitation
the elements of a cause of action;” it mumttain factual allegations sufficient to “rais
a right to relief above the speculative leveBEll Atl. Corp. v. Twomb|y550 U.S. 544,
555 (2007). While “a complaimteed not contain detailed factual allegations . . . it m
plead ‘enough facts to stateclaim to relief that igplausible on its face.”Clemens v.
DaimlerChrysler Corp. 534 F.3d 1017, 1022 #® Cir. 2008) (quotingTwombly 550
U.S. at 570). “A claim has facial plaudity when the plaintiff pleads factual conten
that allows the court to drathe reasonable inference thlagé defendant is liable for thg
misconduct alleged.”Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (citingvombly 550
U.S. at 556).
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When analyzing a complaifdr failure to state a cla under Rule 12(b)(6), “[a]ll
allegations of material factataken as true and construed in the light most favorabl
the nonmoving party.”"Smith v. Jacksqr84 F.3d 1213, 1217 {9 Cir. 1996). However,

legal conclusions couched as factual gdlons are not given a presumption ¢

truthfulness, and “conclusory allegations lafv and unwarranted inferences are not

sufficient to defeat anotion to dismiss.” Pareto v. FDIG 139 F.3d 696, 699 (9th Cir
1998).
1.  Analysis

The Eleventh Amendment tacas a limit on federal sudgt matter jurisdiction.
Demery v. Kupperman735 F.2d 1139, 1149 n.8 (9@ir. 1984). “The Eleventh
Amendment prohibits federal courts from hegrsuits brought against an unconsenti
state.” Brooks v. Sulphur Springs Valley Elec. Codgbl F.2d 1050, 1053 (9th Cir

1991). State agencies are also immundeurihe Eleventh Amendment from private

actions or suits for injunctive relief in federal couMitchell v. L.A. Cmty. Coll. Dist.
861 F.2d 198, 201 (9th Cit988). Additionally, the Eleveéh Amendment bars damage
suits against state officials their official capacitiesWill v. Mich. Dep’t of State Police
491 U.S. 58, 71 (1989). Here, Plaintift®mplaint in its entirety is barred by th
Eleventh Amendmerit.

Plaintiff's complaint also fail$o state a claim that isaulsible on its face. As ar
initial matter, Plaintiff's comfaint is comprised almost #rely of legal conclusions,
which are erroneous. Plaintiff does not ¢iteany legal authority that suggests that

has a federal right to have third parties criijnprosecuted by state officials. Nor doe

Plaintiff cite any authority that would allokim to bring a state law claim against state

officials for their failure to aminally prosecute third persortisat he believes should b
prosecuted. In fact, it is axiomatic thatriminal prosecutors may claim absolut

iImmunity from damages liability foactions ‘intimately assockad with the judicial phase

* Plaintiff explicitly asserted in his briefijs that he sou?ht to sue the individually

named defendants in their officialpzecity and not as individualsS€eDoc. 8 at 2.)
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of the criminal process,’ such as tlpeosecutor’s initiationof a prosecution and
presentation of the state’s casd.6rres v. Goddard793 F.3d 1046,d51 (9th Cir. 2015)
(quoting Imbler v. Pachtman424 U.S. 409, 430 (1976)).“Absolute prosecutorial
immunity is meant to protect|[ | the prosémufrom harassing litigation that would divert

his time and attention from his official ges’ and to enabl[e] him to exercis

1%

independent judgment when deciding whiclitsstio bring and in conducting them in
court.” Id. (internal quotation marks and citation ondite Here, Plaintiff's claims assert
an infringement of his rights based on hefendants’ decision ndb prosecute third-

party individuals. The pertineactions of the Defendantsibg challenged here were thq

1%

actions of an advocate of the state detemginwhether to bring chges, not the actions

of an administrator or an investigator; thus, Defendants’ actions are entitled to abpolu

immunity. Id. To the extent the Plaiff names other non-prosecutors as defendants in
his Complaint, he sets forth no plausiblegations suggesting th#ttey have deprived
him of a right under fedekr&aw or state law.

Accordingly, Defendants’ motioto dismiss is granted.

IT ISTHEREFORE ORDERED:

1. Plaintiff's motionsto amend (Docs. 7, 11) a@RANTED.

2. Plaintiff's motionfor declaraton of effective service (Doc. 8) BENIED
as moot.
3. Plaintiff's motionfor effective service (Doc. 9) IBENIED as moot.

4. Defendants’ motion to dismiss (Doc. 145RANTED.

5. Plaintiff's motionfor judgment on the pleadingéoc. 20) iSDENIED as
moot.
111
Iy

_ * Plaintiff framed his response to Datlants’ motion to dismiss as a motion for
judgment on the pleadingsS€eDoc. 20.) As a result, tharief triggered a new pending
motion for judgment on the pleadingsThe Court only addsses and rules upon
Defendants” motion to dismiss. (Doc. 14.)
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6. Plaintiff's motionfor hearing (Doc. 22) iIDENIED.
7. The Clerk of Court is direstl to enter judgent accordingly.
Dated this 22nd day of September, 2016.

Honorable G. Murna Snow
United States District Jue




