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IC v. Sagan Limited et al Doc. 1

wO

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

AMA Multimedia LLC, No. CV-16-01269-PHX-DGC
Plaintiff, ORDER

V.

Sagan Limited, et al.,

Defendants.

Plaintiff AMA Multimedia, LLC, a produer of pornographic material, asser]
copyright infringement claims against severatities and one individ associated with
the website Porn.com: Sagammited; Cyberweb, LTD; Netmed Services, Inc.; GLP 5,
Inc. (“Corporate Defendants”gnd David Koonar. Koonarones to dismiss for lack of
personal jurisdiction pursuant to Federal Rafi€ivil Procedure 12(/§2). Doc. 49. The
issues have been fully briefed and orgluanent will not aid in the Court’s decisiokee
Fed. R. Civ. P. 78(bPartridge v. Reich141 F.3d 920, 926 (9t@Gir. 1998). The Court
will deny Koonar’s motion to dismiss.

l. Background.

Porn.com is an adult video streamingbsie that generates revenue through
Content Partnership Program and atlsgrg banners. Doc. 16 1 56:5AMA asserts
that Defendants own and operate Porn.comilatdhey displayed 6df AMA'’s copyright

registered works over 110 separate Porn-affithated URLs without authorizationld.
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19 2-3, 46-47, 78. AMA further alleges th¢fendants assigned fake usernames to
copyrighted videos to make it appear as iffckiparty internet users uploaded the vided
Id. 17 69, 82. It claims that Defendantsguito benefit financially from providing high
guality video content to their users, while atapitalizing on the safiearbor provisions in
the Digital Millennium Copyright Act (‘DMCAJ, which protect internet service provide
from liability for their userstopyright infringementld.  69. By misrepresenting that th
copyrighted videos were upldad by third parties, AMAIkRges, Defendants could taks
advantage of increased traffic to Porn.¢cdahen simply remove the infringing conter
without penalty afteraceiving a DMCA noticeld.

Several Defendants moved to dismiss for latkersonal jurisdiction. Docs. 27
49, 70. The Court denied Sagan’s ranti(Doc. 69) and granted GLP 5’s motig
(Doc. 185). Cyberweb and Netmedia wiitew their motions. Doc. 184 at Zhe Court
now considers Koonar's motion (Docs. 49, @b) and related sufgmental briefing
submitted after jurisdictional discovery (Docs. 117, 124, 186).
Il. Legal Standard.

“When a defendant moves to dismiss faklaf personal jurisdiction, the plaintiff
bears the burden of demorading that the court has jsdiction over the defendant.’
Pebble Beach Co. v. Cadd453 F.3d 1151, 115@th Cir. 2006). “Were, as here, the

defendant’s motion is based on written materiather than an ewedtiary hearing, the

plaintiff need only make a prima facie shogiof jurisdictional facts to withstand the

motion to dismiss.”Mavrix Photo, Inc. v. Brand Techs., In647 F.3d 1218, 1223 (9th
Cir. 2011). “The plaintiff cannot ‘simply reseh the bare allegatiord its complaint,” but
uncontroverted allegations in the cdaipt must be taken as true.”ld. (quoting
Schwarzenegger v. Fred Martin Motor C874 F.3d 797, 800 (9ir. 2004)). The Court
may not assume the truth of g&ions in a pleading that azentradicted by an affidavit,

but factual disputes are reseti/in the plaintiff's favor.id.
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. Analysis.

“The general rule is that personal gdiction over an out-of-state defendant
proper if it is permitted by a long-arm stataied if the exercise of that jurisdiction doe
not violate federal due processPebble Beach453 F.3d at 1154. AMA contends tha
Koonar is subject to personakisdiction under Fedal Rule of Civil Procedure 4(k)(2),
also known as the federal long arm s&tuboc 16; Fed. R. Civ. P. 4(k)(Bebble Beach
453 F.3d at 1159. Rule 4(k)(2llows plaintiffs to establisjurisdiction by looking “to the
aggregate contacts of a defendant with the drifi@tes as a whole instead of a particu
state forum.” Id. at 1158. Specifically, Rule 4(k)(®yovides for persomgurisdiction if
(1) the claim arises under federal law, (2) thiedéant is not subject to jurisdiction in an
state’s courts of general jurisdiction, and €3grcising jurisdiction is consistent with th
United States Constitution.

The first two factors are satisfied. The copyright claim arises under federal law
no party claims that Koonar may be sued iragestourt of general jurisdiction. The thir
factor involves a due process analysis “neatgntical to traditionlapersonal jurisdiction
analysis with one significant difference:thrar than consideringontacts between the
[defendant] and the forum state, we coasicbntacts with the nation as a wholeldlland
Am. Line Inc. v. Wartsila N. Am., ;¢85 F.3d 450, 462 {9 Cir. 2007).

Koonar focuses his briefing on his lack contacts with the state of Arizond.

Doc. 49-1 at 4-7. But as noted above, the corranquiry under Rule 4(k)(2) is whethe
Koonar has sufficient minimum contacts withetkinited States as a whole, such th
maintenance of the suit does not offend traditional notions of fair play and subst
justice. Fed. R. Civ. P. 4(k)(2nt'l Shoe Co. vWash, 66 S. Ct. 154, 158 (1945). Whilg

it is true, for claims sounding in térthat “a corporate officer care subject to jurisdiction

! Citations are to page numbers placedhat top of each g by the Court’s
electronic filing system, not to original page numbers on the documents.

2 Copyright infringement claims sound in torgee, e %United Truck & Eq‘léil%b

Inc. v. Curry Supply CoNo. CV08-01046—-PHX5MS, 2003 WL 4811368, at
Ariz. Nov. 5, 2008).
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based on his own sufficient individual cortawith the forum,” AMA does not contenc
that Koonar has individual contacwith the United Statedn re Boon Global Ltd.923
F.3d 643, 652 (9tRir. 2019) (quotingavis v. Metro Prods., Inc885 F.2d 515, 522 (9th
Cir. 1989)). Koonar is a resident of OntarCanada, has no bank accounts, office,
employees in the Unite8tates, and neither personally owrts leases real or persona
property in this country.See, e.g.Docs. 16 | 8, 49 at 9. dtead, AMA argues that the
actions of a corporate entity can be impuie@n individual officer who is the “guiding
spirit behind the wrongful conduct, or tlentral figure in the challenged corpora
activity.” Facebook, Inc. v. Power Ventures, .In844 F.3d 1058, 106®@th Cir. 2016)
(quotingDavis 885 F.2d at 522).

Koonar’'s “mere association” with a corpdion subject to peosal jurisdiction is
not enough to expose him to personal jurisdigtbut his own actions as “the central figu
in the challenged corporatectivity” can be enough.In re Boon 923 F.3d at 651 (in
personal jurisdiction discussion, stating tHt]orporate officers can be liable for
corporate actions where they are ‘the guydapirit behind the wragful conduct, or the
central figure in the challendecorporate activity.”) (quoting-acebook 844 F.3d at
1069). “Courts have . . . found a corporatiécer’'s contacts on behalf of a corporatio
sufficient to subject the officeto personal jurisdiction wdre the officer is a primary),
participant in the alleged wngdoing or had control of, and direct participation in t
alleged activities.” Allstar Mktg. Grp., LLC vYour Store Online, LL3566 F. Supp. 2d
1109 (C.D. Cal. 2009)nternal quotation marks and citations omittesde also Matsunoki
Group, Inc. v. Timerwork Oregon, In¢.No. C 08-0407&W, 2009 WL 133818, at *5

3 AMA also attempts to argubat Koonar is subject oersonal jurisdiction baseq
on AMA's contacts with the United States becakisenar was “well aware that AMA is
a U.S. company with U.S. copghts which markets to paid mbership sites in the U.S.’
Doc. 67 at 10-11. But aft&¥alden v. Fiore134 S. Ct. 1115, 1122014), the Court must
“look to the defendant's ‘own contacts’ withe forum, not to the defendant’s knowledg
of a plaintiff’'s connections to a forum.Axiom Foods, Inc. v. Acerchem Int'l, In874
F.3d 1064, 1069 (9tir. 2017) (discussing/alden 134 S. Ct. at 1124-25).
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(N.D. Cal. Apr. 16, 2009) @rsonal jurisdiction appropriate where defendant is
“moving, active, conscious force behind the [corporation’s] infringing activify.”).

As discussed below, AMA has madgama facie showing that Koonar was
moving, active, conscious e behind Netmedia’s conduc Because Netmedia ha
conceded personal jurisdiction, the Cousbahas personal jurisdiction over Koon&eeg
e.g, Activator Methods Int’l, Ld. v. Future Health, In¢.No. CV-11-1379-PHX-GMS,
2012 WL 715629, at *4 (D. Ariz. Mar. &012) (personal jurisdiction existed ovg
individual defendants, under alter ego tlyeavhere corporate defendants had concec

personal jurisdiction).

A. Koonar’s Ties to the Corporate Defendants.

The parties dispute the extent to whithe Corporate Defendants — Cyberwe
Netmedia, and Sagan — are inxaad with the daily operationsf Porn.com. Nonetheless
it is undisputed that Cyberweb owns Porn.cdfetmedia provides (at the very leas
certain technical services tBorn.com, and Sagan is lidteas an owner/operator by
Porn.com’s terms of service and a designatiomfbled with the U.SCopyright Office.
Docs. 51-1 at 6-9, 67 at 3, 124 at BMA predicates its they against Koonar on his
various financial and business ties to these companies, conterdiri{ptinar is “at the
center of a shell game invohg multiple companies . . . eactvolved with the ownership
and operation of Porn.com.”"Doc. 67 at 2. AMA allege that Koonar is listed on

Porn.com’s domain registration asegistrant and administrawiPorn.com. Doc. 16 { 8

AMA provides evidence thaKoonar negotiated the purage and acquisition of the

* The defendant’s level of involvementafieged wrongdoing often is analyzed i
determining whether the defendant can beestib{l to personal liability for actions take
in his corporate role, rather than for personal jurisdictidee Facebogl44 F.3d at 1069.
But the two issues clearly overlap. The Ni@ircuit has recognized that “[b]ecause tk
corporate form serves as a stiifor the individuals involved for purpes of liability as
well as jurisdiction, many courts searclr f@asons to ‘pierce the corporate veil i
jurisdictional contexts parallel thdse used in liability contexts Davis 885 F.2d at 520.
As noted from cases cited in the text, peed involvement in wnogdoing can subject §
defendant to personal jurisdictias well as personal liability.
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Porn.com domain as presiderit1614985 Ontario, Inc. {61”), a holding company that
owns 50 percent of Cyberweb (Docs. 117 d@t¥%/-2 at 16, 20; 186 at 2); 161 is owned |
a family trust of which Koonar is a benefigiafDocs. 186 at 2,86-1 at 3-4); 161 also
owns GIM — a company that Koonar helped t#eawhich subcontragtwith Netmedia to
provide technical services to fdccom (Docs. 117-1 at 7, 1864t 5); Koonar makes
management decisions for GIM and serves gw@sident and directgbDocs. 117-2 at 10,
186-1 at 2); and Koonar serves as Netnmisdmesident and receives a salary from
(Docs. 117 at 8, 117-2 at 18).

Koonar does not dispute these facts, lomtends that AMA'’s jurisdictional theory
is inapplicable because henst a corporate officer of @grweb, which he says own
Porn.com, and because Netmediahere he is president — is merely a technical servi
provider with no actual ownership over Porn.com. .0@dat 5. Koonar also argues thg
AMA'’s theory fails because AMA focusesnly on Koonar's associations with th
Corporate Defendants rathian the actual wrongful conduct allegdd. at 18.

The Court disagrees. With respect tgb€rweb, the Court cannot conclude th
AMA’s cases apply only to corporate officer&Vhile most Ninth Circuit cases finding
personal jurisdiction over a defendant basachis leading role in the wrongdoing hay
involved corporate officers, Kmar cites no authority thatishis a hardline requirement
An individual is not shieldedrom jurisdiction bythe corporate fornwhere he is the
“moving, active, conscious force behinlde [corporation’s] infringing activity.” See
Matsunokj 2009 WL 1022818, at *3. This requment may more often be satisfied b

corporate officers, but the Cowdn find no principle or law teuggest that it can only be

satisfied by corporate officers. Koonar’'sians, not his title, are the key focus.

Nor does the Court agresith Koonar’'s suggestiothat Netmedia must own
Porn.com for its conduct to imputed to Koonar. As dissged below, AMA alleges tha
Netmedia operates Porn.com and is responfbl&e infringing content at issue here, ar

that Koonar directed this infrging activity as president of Netdia. It is precisely this —
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the extent of an individual'swvolvement with the allegedorporate misconduct — that

forms the crux of AMA’s argument.

Similarly, while AMA focuses its briefing ooonar’s associations with the variou
corporate entities associatedtwPorn.com, the Court ne@dt detangle these connection
at present. The Court willéms on AMA'’s allegation that éhcopyright infringement arose

from Koonar’s actions as president of Netmedia.

B. Netmedia’s Role at Porn.com.

The parties spend much of their bnmfi disputing whether Netmedia actuall
“operates” Porn.com, although neither defittesterm “operate.” As far as the Court ca
tell, the parties are contesting whethertriiedia was involved with uploading thg
infringing content to Porn.com. AMA contenttsat Netmedia and its employees driv
“[a]ll of the technical aspects of Porn.cdmcluding] programmg, design, reviewing
content, commenting, advisirend day-to-day business op#ras,” and that Netmedial
programmers, under Koonar’s control, uploaded the infringing content to Porn.con
disguised the videos as third-party uploab®cs. 67 at 3, 9; 117 at 3.

AMA provides considerablesupport for its assertion dh Netmedia is closely
involved with both tle technical and creative aspect$ofn.com, including the uploading
of video content. Correspdance between various Netmedia employees indicates
Netmedia provides a variety of servicks Porn.com, including payment of conter
producers, accounting functions, content upslatiecking revenuena monthly traffic,
and testing and diagnostics. €0117-5, 117-6. Netmedia vice president Philip Bradb
confirmed at his deposition thatetmedia uploads contetd Porn.com, and Cyberwek
president Kris Richardson testified that gystems administrator atetmedia has acces
to the Porn.com server to makbkanges to the website. Dod4.7-1 at 16, 124-7 at 9
Further, in a Statement of Claim Defendants filed against AMA in the Supreme Co

Barbados in April 2016, Netmedia is st as providing maintenance and operatiof

services to websites owned by Cyberwiabluding “technical programming, design and

other servicesyhich may be related to the vplding of content to websitésDoc. 32-4

-7 -

S

1

\U

e

N an

that
nt

iry
)

UJ

Urt o

nal




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00 ~N O 00 W N P O

at 11 § 1.2.1, 13 at 1 4.4.3 (emphasideal). Similarly, emiés between Netmedia
employees and Richardson saggthat Netmedia has corltoiver Porn.com’s server, |F
addresses, and updates ananges made to the websitgeeDoc. 117-6. The emails alsq
show Netmedia employees correspondinghw<oonar and Bradby about creative
decisions, including the display of seasongbls on the website. 00117-14 at 10.

Koonar characterizes this correspondence quite differently, claiming that it m
proves that Cyberweb, with Richardsonthé helm, “operated” Porn.com, and th
Netmedia is merely an independent contrativat provides “techoal services” to the
website. Doc. 124 at 11. Koonar subnatdeclaration from Bradbury stating tha
Netmedia was neither aware of, nor participatedhe alleged copyright infringement 3
issue. Doc. 124-2 { 8. He also poitdstestimony from Richardson that Cyberwe
performs “day-to-day” task$or Porn.com — including ith respect to appearance
functionalist, and design detdns — and denying that Negdia even hafull access to
Porn.com servers. Doc. 124 at 12-13.

On this motion, however, all factual dispatmust be resolved in AMA’s favor
Mavrix, 647 F.3d at 1223 While Koonar claims that Nemedia was under Cyberweb’s
control, he presents little evidence — othiean Bradbury’s corlasory declaration —
contradicting AMA'’s assertion that Netmedies responsible for the uploading of vidg
content, including the infringing content at isswere. As discussé@low, it may be true
that Cyberweb and Richardson were ats@lved with operating Porn.com, but AMA ha
provided substantial evidence that Netmed&s involved with bth the creative and
technical aspects of Porn.com, including thevaging of video contentAccordingly, for
purposes of this motion, the Court will accepttrage that Netmedia is an operator th
uploaded the infringing content to Porn.com.

C. Koonar’'s Role at Netmedia.

AMA contends that Koonar, as Netmedia president, was in “direct control of
programming and the uploadingadntent to Porn.com.” Doc. 67 at 9. Koonar claims

is merely a “high-level cqorate executive” who was “not involved in reviewing ¢
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uploading content,” had no kndésdge of or participatiom the infringng activity, and

received no financial benefit from the wrongfuhdoict. Docs. 71-19 2, 75 at 7, 124 at 18.

Koonar claims that kiinvolvement with Netredia’s technical side was limited to “overa
website design implementatioat the customer interfacéevel,” including overall
appearance, resolution, and ghe®oc. 124 at 18.

AMA again provides suppofor its position. Emails produced in discovery sho
Koonar — using a Netmedia email addresdiseussing a wide rge of topics with
Netmedia employees, including revenue, thpaot of net neutralitpn Porn.com website
traffic, search logistics, security issudext link tracking, and maximizing the use
experience for Porn.com. Dotl7-14 at 2-13. The emails show Koonar exercising
least some supervisory authority over Netrmeamployees on both technical and creati
matters. For example, in @tter 2014, Koonar tolNetmedia employeds “[f]ind a way”
to add playlists to Poroom’s search resultdd. at 5. The same mth, Koonar had the
final say on how Porn.com would track waegraffic through click-through linksld. at
7. In November 2014Koonar directed Netmedia employees to buy specific softwar
facilitate direct communicatiowith Porn.com usersld. at 8. In late October 2015, :
Netmedia employee asked Koonar what hmugfint about uploading Halloween-specifi
seasonal logos to Porn.com, angoikar responded, “Go for it[.]td. at 10. Additionally,
emails between Koonar, Richardson, and Bradindicate that Koonar was well-awarg
and involved in, routine operational and logistiatters related to Po.com, including the
transfer of Porn.com’s domain name in August 204 at 3.

In response, Koonar argues that Richandshot Koonar, exercised direction an
control over Netmedia employeeBoc. 124 at 11. This appears at least somewhat t
Emails from 2014, for example, indicate tliRithardson directed Netmedia employee
including Netmedia’s vice president, Bradpuon decisions regarding domain usag
revenue, and operating the Ipile website, and providefbedback about membershi
pricing for Porn.com. Docl24-7 at 16-20.Additionally, Netmedia employees emaile

Richardson with monthly reports about siipdates, revenue gengoa, pricing, site
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traffic, and industry trends.Doc. 117-6 at 2- 10. But while Netmedia employe
corresponded with Richdson, it appears that Koonar wad sopied on several of these
emails. Seee.g, Doc. 124-7 at 16-18, 26. And several instances, Bradbury address
substantive inquiries about pricing and @tems on Porn.com to both Richardson a
Koonar directly. Id. at 20, 22-23.

Resolving factual disputes in favor of AMthe Court concludes that Koonar is
“moving, active, conscious forcdiehind Netmedia’'s activity Matsunoki Group2009
WL 1033818, at *5. Evidence provided by Ihgiarties suggests that Netmedia has aco

to the Porn.com server, cankeahanges to the website, amqdoads content to Porn.com.

Docs. 32-4 at 13, § 4.4.3, 117at 16, 124-7 at 9. It alsstablishes that Koonar is th

salaried president of Netmedia, has superyiauthority over Netmedia employees, is tie

to Porn.com through a compleveb of companies and a fayntrust, and negotiated theg
purchase and acquisition of the Porn.com domdocs. 117 at 5, 8;17-2 at 16-20; 117-
14 at 3-10; 186 at 2; 186-1 at 22, 37. AM&s met its prima facie burden of demonstrati
that Koonar is a “central figure e challenged eporate activity.”In re Boon 923 F.3d
at 651.

Because Netmedia has coneddurisdiction, the Court has personal jurisdictiq
over Koonar.Activator Methods2012 WL 715629, at *a.
IV. Defendants’ Motion to Seal (Doc. 188).

Defendants move to seal AMA’s Supmlental Memorandum Regarding Person
Jurisdiction Over David Koonar and Exhibk attached thereto (Docs. 186, 186-]

pursuant to Local Rule 5.6 and the protectivdeorentered in this case. Doc. 122. T

5 The Court notes that a recent Ninth Qitcase addresses ®ther, in a copyright
infringement case, the operator of an intaomatlly-accessible welis which hosts adult
videos is subject to fersonahﬁd_lctlon in the United StatesSee AMA Multimedia, LLC
v. Wanat 970 F.3d 1201 (9th Cir. 2020 AMA was the plaintiff inWanatand asserted
jurisdiction under Rule 4(k)(2)ld. at 1207. The Ninth Circuifirmed the district court’s
dismissal for lack of personal jurisdictiddecause AMA had not established that t
defendant, a foreign nation&lad purposefully directed histaaties at the United States
Id. at 1212. Because neither party has rai¥atat and Netmedia has conceded persof
urisdiction gDoc. 184 at)2 the Court will not discusg/anathere. Smith v. ldaho392
F.3d 350, 355 n. 3 (9th Cir. @8) (citing the “longstanding ruldat personal jurisdiction,
in the traditional sense, can be wai need not be addressed sua sponte.”).
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Court finds compelling reasons to seal and will grant Defendants’ m@&@iea Kamakana
v. City & Cnty. of Honolulpy447 F.3d 1172, 1179 (9th C2006). Sealing the exhibits will
have no effect on the public’s ability to undenstdhe issues in thisase because redacte
copies will be filed in the puiz docket. AMA is ordered téle a redacted version of thg

Supplemental Memorandum andHibit A in the public dockewvithin seven days of this

order.

IT IS ORDERED:

1. Koonar’s motion to dimiss (Doc. 49) idenied

2. Defendants’ motion to seal (Doc. 188)gsanted. The Clerk of Court is
directed to accept for filingnder seal the documelodged on the Court’s
docket at Doc. 124. AMA is ordered file a redacted version of the
Supplemental Memoranduma@Exhibit A in the public docket within sevel
days of this order.

Dated this 9th dagf October, 2020.

Bunil & (e p L0

David G. Campbell
Senior United States District Judge
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