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0 v. Unknown Parties Doc.

WO
IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Frederick Angus Miller, Jr., No. CV-16-01427-PHX-DGC
Petitioner, ORDER
V.

Unknown Parties, et al.,

Regpondents.

Petitioner Frederick Angus Miller, Jr. waonvicted of kidnapping, aggravate
assault, sexual assault, and robbery Muaricopa County Superior Court of
December 8, 2010. Doc. 8 at 1; Doc. 13-1 &t This is the secondccasion this Court
has reviewed the petition for writ of habeasrpus filed by Petitioner pursuant to 2
U.S.C. § 2254. Doc. 8. On October 6, 20Magistrate Judge Bridget S. Bade issuec
Report and Recommendation (“R&R”) that the petition be deniednéisnely filed.
Doc. 17. This Court acceptdhe R&R and denied the tien on December 2, 2016
Doc. 21. The Ninth Circuit kersed and remanded for furthpgoceedings. Doc. 33. Or
November 2, 2017, Judge Bade issuedeaond R&R that theetition be denied.
Doc. 43. Petitioner filed objections (Dot4), and Respondents filed a respon
(Doc. 47). For the reasonsattd below, the Court withccept the R&R and deny thg

Petition.

! Citations are to page numbers attachedthe top of pages by the Court’
electronic filing system, not to original numbers at the bottom of pages.
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l. L egal Standard.

The Court must undertake a de novo revidwthose portionsf the R&R to which
specific objections are mad@homasv. Arn, 474 U.S. 140, 149 (1983)nited States v.
Reyna-Tapia, 328 F.3d 1114, 112®th Cir. 2003);see also 28 U.S.C. § 636(b)(1); Fed
R. Civ. P. 72(b)(3). The Couneed not review any porticof the R&R to which there
are no specific written objectionsThomas, 474 U.S. at 149-5/Reyna-Tapia, 328 F.3d
at 1121.

. Discussion.

Judge Bade’s 30-pa R&R carefully considers daof the Petition’s grounds for
relief. See Doc. 43. Petitioner makes two argumebist, does not speatially object to
the R&R'’s reasoning or findingsSee Doc. 44.

A. First Argument.

Judge Bade concluded that Petitiones mt established actual innocence
overcome the procedural bar to many of hmmbk. Doc. 43 at 190. To meet this
exception, Petitioner must shoewwith new, reliable evidence that “it is more likely
than not that no reasonaljleor would have convicted im in [the] light of the new
evidence.” Id. at 20 (quotingschlup v. Delo, 513 U.S. 298, 327 (1995)). The R&H

concludes that Petitioner did redtablish actual innocence:
Petitioner asserts that he is innocenthaf counts of congtion. However,
Petitioner has not presented new evidesmog has not showthat failure to
consider his procedurallgefaulted claims will result in a fundamental
miscarriage of justiceThus, he has not m&thlup’'s high standard and this

exception does not exse the procedural bar tolbeas corpus review of his
claims.

Doc. 43 at 20 (internal citation omitted).

Petitioner does not objett these findingsSee Doc. 44. Petitioneinstead offers
“new evidence” to establish his innocendd. at 2. Petitioner previously referenced th
evidence in exhibits to his objgn to the first R&R. Doc. 20 at 36. He also reference
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it in his motion for further review beforedhsecond R&R, but it isnclear whether he
tied it to his actual innocence argume8ée Doc. 37 at 3, 7-8.

“[A] district court has discretion, but is not required, to consider evide
presented for the first tien in a party’s objection to a magistrate judge
recommendation.” United States v. Howell, 231 F.3d 615, 621 (9 Cir. 2000). A
“district court must actually exercises itliscretion” in making this judgmentd. at 622.
The Ninth Circuit has repeatedly found absisof discretion wher a district court
summarily rejects a pro se petitioner's navgument without acally exercising its
discretion. E.g., Sossa v. Diaz, 729 F.3d 1225, 1231 (9tGir. 2013) (pro se petitioner

made “a novel claim in an unsettled area of lawkhtar v. Mesa, 698 F.3d 1202, 1209

(9th Cir. 2012) (pro se plaiff was illiterate, disabled, and raising crucial facts in hi
objections);Brown v. Roe, 279 F.3d 742, 745-46 (9thrCR002) (pro se petitioner was

“functionally illiterate” and “making a relately novel claim under a relatively nev
statute”).

The Court exercises its discretitinconsider the new evidenc&ee Doc. 44 at 2.
In Schlup, the Supreme Court recognized the dctmaocence gateway for excusing th
bar of procedurally defdtied claims. 513 U.S. at 8116. To pass through tt&hlup
gateway, a “petitioner must show that it ismndikely than not thaho reasonable juror
would have convicted him in tHight of the new evidence.ld. at 327;see also Gage v.
Chappell, 793 F.3d 1159, 1166-67t(BCir. 2015) (explainingchlup and its continued
applicability after enactment of the Antiterism and Effectie Death Penalty Act
of 1996).

The only evidence Petitionepresents in his objection is a sexual assg

examination report completed by a forensic nurse examiner named Tiffany Ker

(Doc. 44-1), and the trial testimony of TiffaKyrby, who stated that she was the forensi

nurse examiner who completed the report (D@2 at 6-7). Petitner argues that Ms.
Kirby is not the one who completed the repamtd that she perjured herself by testifyin
that she was. Doc. 44 at 2. Petitioferther argues that Ms. Kennedy would ha

-3-

nce

ult

ned

g
/e




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

testified that the victim’s vaginal injuries veeconsistent with masturbation, not forcible

rape. ld. Had the testimony of M&ennedy been presented tiRener argues, it is more
likely than not that no reasonablequwould have convicted himd.

This evidence des not satisfy theschlup standard. Petitioner presents n
evidence to support his assen that Ms. Kennedy would hawined thathe victim’s
injuries were due to masturbatiorsee Doc. 44. Nor does he substantiate his assert
that Ms. Kennedy would have testdiglifferently than Ms. Kirby.Seeid. “Conclusory
allegations which are not supported by aestegnt of specific facts do not warrant habe
relief.” James v. Borg, 24 F.3d 20, 24 (9th Cir. 1994)What is more, Ms. Kennedy'’s
report makes no mention of masturbation (Db&1), and Ms. Kirby testified that
vaginal injuries occur in both conseatuand nonconsensual sexual encount
(Doc. 44-2 at 3-4). The jury thereforenstdered testimony that the victim’s vaging
injuries did not require a finding of forcible rape.

Petitioner has not shown that it is “mdikely than not that no reasonable jurd
would have convicted him in ¢hlight of the new evidence."See Schlup, 513 U.S.
at 316, 327. His first argument does mptalify for the equitable exception to th
procedural baf.

B. Second Argument.

Petitioner asserts that the trial courblated his federal duerocess rights by

admitting evidence of his probation status. cD43 at 11. JudgBade concalded that

this claim was procedurally barred becausttiBeer did not present it on direct appeadl.

Id. at 11-13. Petitioner makes no specific obgattio Judge Bade’s asoning or finding

® Petitioner suggests that his trial and appellate counsel erred by failin
challenge Ms. Kirby's allegedlperjured testimony. Doc. 44t 1-2. Petitioner did not
include this claim in the Petition. Doc. 8 7a(alleging failure toobject to Ms. Kirby’s
testimony and report on hearsgyounds). Even It the Court considers this as
additional claim, it fails. Petitioner's negwvidence does not shawe prejudice required
for ineffective assistance of counsel. rF®asons explained above, it creates
“reasonable probability that, bdor counsel's unprofessioharrors, the result of the
E)lrggit)edmg would havbeen different.” Srickland v. Washington, 466 U.S. 668, 694
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on this issue. See Doc. 44 at 3-4. Because Petitioner has ridentified any specific

objections to this portion of hR&R, the Court will adopt it.

What is more, even if the Courtorcsiders Petitioner's argument, it fails.
Assuming for brevity’s sake &t admitting evidence of iprobation status was a due

process violation (something not at all cléam the record), Petitioner cannot show that

the violation was sufficiently prejudicial twarrant habeas relief. “[A] due proces
violation may provide the grounds for grangfia habeas petition onif[it] is deemed
prejudicial under the ‘harmés error’ test articulated iBrecht v. Abrahamson, 507
U.S. 619, 637-38 (1993)."Shaw v. Terhune, 380 F.3d 473, 478 (9th Cir. 2004). Undg
Brecht, an error is harmless unless the Cawohcludes that it “had substantial an
injurious effect or influence in determining the jury’s verdict.” 507 U.S. at6
Petitioner’s trial included evidence of hisigerfelony conviction inArizona. Doc. 43
at12. It also included Defendant’s owssartion that he was drug dealer who had
consensual sex with the victim @xchange for providing her drugsd. In such a trial
setting, the Court cannot conclude thatlemce that Petitioner \8aon probatio had any
substantial or injurious effedcn the outcome of the trial.

IT ISORDERED:

1. Judge Bade’s R&R (Doc. 43)ascepted.

2 The petition for writ of Haeas corpus (Doc. 8) denied.

3. Respondents’ motion to dismiss (Doc. 34jesied as moot.

4 Petitioner's motion for further review (Doc. 37) dgsanted for reasons

stated by Judge Bade.

5. Petitioner's motion for extension tine to file a reply (Doc. 48) idenied.

The motion suggests that Petitioner Ima$ received legal materials after

December 13, 2017, but thest filing in this case before the motion was ¢

November 22, 2017. Doc. 47. What is more, a reply is unneces

* To the extent Petitioner relies &hlup to overcome this procedural bar, th
Court finds that he has nottaBlished actual innocencé&ee supra Part 11(A).
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8.
Dated this 5th dagf March, 2018.

because Petitioner did not make angafic objections to the R&R, and
the Court will not consider nearguments in a reply briefGadda v. Sate
Bar of Cal., 511 F.3d 933, 937 2(9th Cir. 2007).

Petitioner has also filed a motionggesting that the @te of his current
incarceration is interfering with hisceess to court filings and otherwis
mistreating him. Docs. 49, 51. The motiordenied. For reasons stateg
above, it does not idéfy any specific way in which the allegeq
interference has had a material effentthis proceeding. And his allege
mistreatment is not a matter that denraised in this habeas petition.

A certificate of appealability and leavo proceed in forma pauperis o
appeal argenied.

The Clerk is directed tmr minate this action.

Nalb Gttt

David G. Campbell
United States District Judge
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