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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Keith Webe, No. CV-16-01442-PHX-DJH
Petitioner, ORDER

V.

Charles Ryan, et al.,

Regpondents.

This matter is before the Court dtetitioner's Amended Petition for Writ of
Habeas Corpus pursuant 88 U.S.C. § 2254 (Doc. 5)‘Petition”), the Report and
Recommendation (“R&R”) issued by United &mtMagistrate Judge James F. Metc
on March 9, 2017 (Doc. 199nd Petitioner's Motion for Cas®tatus pursuant to LRCiv,
7.2(1) (Doc. 24).
|. Background

The Magistrate Judge set forth the fulttizal and procedural background of th
case in his R&R. (Doc. 19 4t8). Petitioner has not objedtto any of the information
in these sectionsSee Thomas v. Ard74 U.S. 140, 149 (1989) (noting that the releva
provision of the Federal Magistrates Act, 28.C. 8§ 636(b)(1)(C), “does not on its fag

require any review at all . . . of any issuattis not the subject of an objection”). The

Court, however, finds it helpful to restate soofiehe relevant background facts here.
On April 13, 2007, Petitioner was chadgan Maricopa County Superior Cour,

with two counts of sexual conduct with armor, and one count of seal exploitation of a
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minor based on a computer image of thegalte sexual conduct. (Doc. 19 at 2). Q
April 18, 2007, Petitioner was dicted on these three chasgas well as an additional

eleven counts of sexual exploitation basedthrer computer files ofhild pornography.

(Id.) Before jury selection began in Petitionetriml, the State sought dismissal of the

original three charges “for various reasons that the Court is aware of,” stating that
not “feel it's in a position to pieed” with those three countsld.(at 3). Petitioner did
not object and the state cogranted the State’s requestd.) No evidenceas to those
three counts was introduced at trial and tharges were renunred from one for the
jury. (Id.) The jury convicted Petdner on all eleven counts of child pornographiyl.)(
The trial court imposed mitigated sentenceseafyears per count,ith each sentence tg
be served consecutivelyd()

Thereafter, Petitioner filed a direct app&akhe Arizona Court of Appeals.d()

Counsel was appointed to represent hird.) ( After reviewing tle record, Petitioner’s

appointed counsel was unable to find an igsu@ppeal and moved to withdraw pursuant

to Anders v. California386 U.S. 738 (1967).Id.) Petitioner was thegranted leave to

n

it di

file a pro persupplemental brief. 1d.) In his brief, Petitioner made several substantive

claims of error as well as ineffective assistance of trial counsel clalthsat @). He also

argued that as a co-worker of his tri@luasel, his appointed appellate counsel had a

conflict of interest in violation of his SiktAmendment effectivesaistance to counse
rights. (d.) Petitioner did not makany argument regarding the improperness of |
indictment in his direct appealld() The Arizona Court of Appeals rejected th
substantive claims Petitioner did advanaed adeclined to address “other allege
irregularities” based on Petitione failure to “support thas allegations with either
citation to authority or substam discussion.” (Doc. 14-8, EX at 10; Doc. 19 at 5;).
The court declined to reach Petitioner’s fieetive assistance of trial and appella
counsel claims and directed Petitioner teseasuch claims irpost-conviction review
proceedings. (Doc. 19 a}.4Finding no fundamental emahe Appeals Court ultimately

affirmed Petitioner’s convictions and sentencedd. &t 5) Petitioner's subsequer
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Motions for Reconsideration and Petitifor Review were summarily denie@d.)

On September 11, 2011, tRener filed a Notice of Pst-Conviction Relief. Ifl.
at 5). Counsel was again appointed, butragas unable to findn issue on which to
seek relief. 1d.) Accordingly, counsel filed a Notice of Completion seeking leave
Petitioner to file goro per Post-Conviction ReviewW'PCR”) petition. (d.) Petitioner
filed his pro per PCR petition on January 17, 2013ld.Y Therein, Petitioner raisec
several substantive arguments, one of whicas that the state court’s decision
renumber the counts in Petitioner's indictment after dismissing the first three cf
unduly prejudiced him and renddréhe indictment defectiveld.) He also advanced
ineffective assistance of trigbunsel claims, in which hesserted that his trial counse
failed to challenge the allegedly defectivelictment; that he failed to call a retaing
computer forensic expert; and that he fatleabject to argue that Petitioner’s probatig
officer and a witness known d81” had no right to seah Petitioner's computer.id.)
Petitioner did not make an ineffective asanste of appellate counsel argument in the
proceedings. The PCR court found thattiReter's substantive arguments, including h
argument that the amended indictment vdgfective, were precluded because th
“could have been presented trial or on appeal.”ld. at 6). The PCR court alsq
dismissed Petitioner’s claims of ineffectivesstance of counsel as not colorablil.) (
Petitioner was denied a rehearindd. @t 6). He then filed Retition for Review with the
Arizona Court of Appeals. Ithat Petition, Petitioner again raised his substantive clai
including his claim that the eéimges made to the indictmamntfairly prejudiced him. I¢.)
He also argued that his trial counsel waeffective in failing to pursue the issuedd.)
He did not present any argument that RSR counsel or his appellate counsel w
ineffective.

The Arizona Court of Appeals graa review but denied relief. Id¢) It first

found that Petitioner had waivéxds right to argue the substass issues, including issues$

related to the indictment, by failirntg raise them on direct appeald.( Doc. 14-9, Ex.

VV at 2 (“Any claim a defendantaised or could have rad on direct appeal is
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precluded.”)). The court alsodind that “[tjo the extent Websuggests that his appellat

(1)

counsel should have raised these issug {sicappeal, Weber did not raise this isstie
below. A petition for review may not present igswnot first presented the trial court.”
(Doc. 14-9, Ex. VV at 2-3).The court further found thdetitioner’s trial counsel wag
not ineffective because “(1) any objectionttee amendment of the indictment would
have been futile []; failure tpresent an affidavit from tHeomputer] expert rendered hig
claim on that issue unsupported []; (3) thelgation officer was authorized to conduct|a
warrantless search basedyowin reasonable suspicioand Petitioner’s probation was

still in effect despite being in custody [].Id( (internal citations omitted)). The Arizona

15

Supreme Court summarily denied PetitiogePetition for Review, and subsequemnt
request for clarifications regardgjrthe reasons for the deniald.}

On May 10, 2016, Petitiondifed his original Petition for Writ of Habeas Corpu
pursuant to 28 U.S.C. § 225@Doc. 1), which was then anded on May 16, 2018 (Doc}

[72)

5). In his AmendedPetition, Petitioner raises seventggounds for relief (Doc. 5 at 2-
23), which the Magistrate Judge, takimguidance from the parties’ briefings,

characterized as follows:

e Ground 1 - Indictment: Petitioner argues that the indictment was improper
becausda): it was amended after it was presented to the grand(ljrit; was not
supported by the evidence; a@ the prosecution dropped some of the charges
before trial.

e Ground 2 — Exclusion of Computer Expert: Petitioner argues that his Du
Process rights were violateghen the trial court did riaallow him to refute the
state’s accusations by presenting the testiyrof a computer expert witness;

e Ground 3 — Seizure; and Ground4 — Destruction of Evidence Petitioner
argues a Fourth Amendment violation ated when his probation officer seized
his computers and disks from Petitioner's residence while Petitioner |was
incarcerated and that th&ioer destroyed forensic evidence by “putting his hands
all...over everything.”

e Ground 5 — Ineffective Assisance of Counsel re: Expert Petitioner arguega)
his trial counsel was ineffective for failing call a computer forensic expert; and
(b) his post-conviction counsel was inefiige for failing to raise the substantive
issue on appeal or that the failure wadasis for an ineffective assistance pf
counsel claim.

e Ground 6 — Failure to Disclose; andGround 11 — Disclosure regarding an

11%
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defaulted or was procedurally barred from ds3g the claims assed in Grounds 1(a)
(amendment to indictment) arddb) (unsupported indictment3 (seizure), 4 (destruction
of evidence), 7 (failure to tarview), 9 (false evidencel0 (IAC re: appellate counsel’s
conflict of interest), 12 (withholding witnessl4 (jail clothes), 15 (IAC re: appellate
counsel’s conflict of interest), 16 (acsgsand 17(a) (fingerprints) and 17(b) (PC
ineffectiveness with regard tbngerprints). (Doc. 19 a67). He also found that
Petitioner had failed to establisluse and prejudice or actuahocence with regard to

these claims, and all of them lacked martgd thus recommended dismissing them w

Internal Affairs Investigation : Petitioner argues that hikie process rights were

violated when the trial court deniednaotion for mistrial based on the state
failure to disclose certaimformation about a detectvinvolved inthe case who
was the subject of an intemaffirms investigation.

Ground 7 — Failure to Appear for Interview; and Ground 12 — Withholding

Chief Witness Petitioner argues that the trial court erred in allowing the

testimony of a witness who had failed &ppear for a defense interview ari
similarly that his Due Process rights wefielated when the state withheld thi
witness [MW] until “the day of trial (eve thereof).”

Grounds 8 and 13 — Admissiorof Prejudicial Evidence Petitioner argues that
trial court violated his Due Procesghts by failing to exclude prejudicial
evidence of th pornography.

Ground 9 — False EvidencePetitioner argues that his Due Process rights w
violated when the state perged evidence ithe form of hard drives or modem
that it knew or should have known to fadse because they dhdoeen planted by
his roommate, MW.

Grounds 10 and 15 — Coflict of Interest of Appellate Counsel Petitioner
argues that his appointed appellatmunsel failed to provide effective
representation by operatimgder a conflict of interediecause he and Petitioner’
trial counsel were co-workers at the same law firm.

Ground 14 — Jail Clothes Petitioner argues that his Due Process rights w
violated when he was seenthe jury in “jail clothing.”

Ground 16 — Access to Law Lrary and Legal Resources Petitioner argues
that he was denied access to the law library and legal resources prior to and
his post-conviction proceedings.

Ground 17 — Fingerprints: Petitioner argues th#éh) the State improperly relied
upon undisclosed evidence and false statémregarding metaphorical referenc
to Petitioner’s “fingerprints” on the pornography; aidl that his post-conviction
counsel was ineffective in failg to raise this issue.

In a 70-page analysis, Judge Metcalf determined that Petitioner had proced
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prejudice. [d.)

Although Judge Metcalf found that theue of exhaustion hatbt been addressec
by Respondents in their Respgerbrief with regard to Gumds 1(c) (dismissal of charge
from indictment), 2 (failure to call computexpert), and 5(b) (ineffective assistance
PRC counsel regarding failure to raise inefifee assistance of trial counsel regardir
failure to call computer expert), he nonetheless found these claims were plainly w
merit, and recommended denying the sanh.) (

Judge Metcalf also found that although Petitioner had properly exhauste

remedies as to Ground 5(a) (ineffective stssice of trial counsel for failing to call

computer expert), 6 (failure to disclose detective information), 8 (admission of prejug
evidence), 11 (failure to disde internal affairs investgion), and 13 (admission of
prejudicial evidence), all of these clainvere without merit, and recommended denyit

the same. Id.) Finally, Judge Metcalf recommendedtlif these findings were to bq

adopted by this Court, Petitioner’s request doCertificate of Appealability be denied.

(Id. at 67-68)
Petitioner timely filed a “Response ®Report and Recommendation (of Petitiong

Writ of Habeas Corpus)” to the R&R (“Gdggtion™) (Doc. 22) on April 19, 2017. (Doc

22). Respondents filed their Reply to Retier's Objection (“Response”) on April 26

2017. (Doc. 23).

1. Standard of Review

The duties of the districtotrt in connection with an R&R by a magistrate judyg

are set forth in Rule 72 e Federal Rules @ivil Procedure and 29 U.S.C. 8§ 636(b)(1

of the Federal Magistrates Act. Thosehawities represent that a district judge “sha
make a de novo determination of thosetipos of the report ospecified proposed
findings or recommendations to which oltjen is made.” 28 U.S.C. 8§ 636(b)(1)(Cee

)

92

19
thot

d hi

licia

9

D

also Fed.R.Civ.P. 72(b)(3) (“Thdistrict judge must determine de novo any part of the

magistrate judge’s disposition thas been properly objected t0.;S. v. Reyna-Tapia,
328 F.3d 1114, 1121 (9th Cir. 2003) (en Dasame). The judgenay then “accept,
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reject, or modify, in whole or in parthe findings or recommendations made by t
magistrate judge.” 28 U.S.C. § 63RM(C); Fed.R.CiWR. 72(b)(3).

The relevant provision of 28 U.S.C. 8§ 636(b)(1)(C), however, “does not on its
require any review at all...of any issuatlis not the subject of an objectioffiomas v.
Arn, 474 U.S. 140, 149 (1989). Aras Magistrate Judge Metcalf advised the parties
his R&R, it is well-settled that “failure tobject to a magistrate judge’s factual finding
waives the right to challengiose findings.” (Doc. 19 at 69kee also Bastidas v
Chappell 791 F.3d 1155, 1159 (9th Cir. 2015) (quotMganda v. Anchondo684 F.3d
844, 848 (9th Cir. 2IR) (internal quotation marks omitted). Moreover, “[a]lthough t
Ninth Circuit has not yet ruledn the matter, other circuit®i@ district courts within the
Ninth Circuit have held whea petitioner raises a general objection to an R&R, rat
than specific objections, the Court idigged of any obligation to review itMartin v.
Ryan 2014 WL 5432133, at2 (D. Ariz. 2014) ¢iting Warling v. Ryan2013 WL
5276367, at *2 (D. Ariz. 2013) (“[A] generabjection ‘has the sameffect as would a
failure to object.”
2816599 (D. Ariz. 2006)cfting Goney v. Clark749 F.2d 5, 7 (3d Cir. 1984)pckert v.
Faulkner, 843 F.2d 1015, 101@rth Cir. 1988);Howard v. Sec. oHealth and Human
Servs, 932 F.2d 505, 509 (6th Cir. 1991)nited States v. One Parcel of Real Prof8
F.3d 1057, 1060 (10th Cir. 1996)).

Petitioner’'s 22-pagehandwitten objection to the R&Rfails to articulate the

)) (internal citation omitted)Gutierrez v. Flannican 2006 WL

specific findings and conclusions of the R&Rwhich he finds objectionable. As noted
a petitioner’s failure to object with specitic to the MagistrateJudge’s findings and
conclusions in the R&R has “the sanfteet as would a failte to object.” Warling 2013

WL 5276367, at *2. Becaudeetitioner timely filed a responsive pleading to the R&

face

b in

JS

her

R,

however, where feasible, th@ourt will construe his argument as an objection and

attempt to connect those arguments tditieings and conclusions of the R&R.
[ll.  Objections

First, throughout his Objection, Petitiorggnerally seems to argue that all of h

is
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procedurally defaulted claims are excusable uridartinez v. Ryan566 U.S. 1, 9
(2012). Gee generallyDoc. 22). Petitioner spendsetimajority of his Objection,
however, arguing the erroneousness of tltermemended dismissal of his claim that the
trial court violated his constitutional rightghen it amended the irctment. (Doc. 22 at

6-15). Relatedly, he also seems to objedhtMagistrate’s dismissal of his ineffectiv

D

assistance of appellate counsel claims reltdeappellate counsel’s refusal to raise trigl
counsel’s failure to object to the indictmeamtcause trial counsel was his co-worker.
(Id.) Finally, Petitioner argues that his requestan evidentiary éaring and a new trial
should be granted.
IV. Relevant Standards

A. Default and Excuse

Federal review is generally not avaikalfbr a state prisoner’s claims when tho

"2}
o O

claims have been denied pursuant to anpaddent and adequate state procedural ru
Coleman v. ThompspB01 U.S. 722, 7501991). However, because procedural defapult
principles are based on considerations of commig not jurisdiction, federal courts retai

the authority to consider the merits of defaulted claiRsed v. Ross468 U.S. 1, 9

>

[®N

(1984). Notwithstanding, a Court will not revietive merits of a procedurally defaulte
claim unless the petitioner demonstratestil@gte cause for his failure to exhaust the
claim in state court and prejudice from tHieged constitutional violson, or shows that
a fundamental miscarriage of justice wouksult if the claim were not heard on the
merits in federal courtColeman 501 U.S. at 750.
1. Cause

Generally, “cause” for a procedural deffaexists if a petitioner can demonstrate
that “some objective factor external to tthkefense impeded counsel’s efforts to comg
with the State’s procedural ruleMurray v. Carrier, 477 U.S. 478, 488 (1986ccord

Coleman501 U.S. at 753. Because the acta @ketitioner’'s counsel are not external to

<

the defense, they are generally attributablehe petitioner, andounsel’'s negligence,

ignorance, or inadvertence dorot qualify as “cause.”Coleman 501 U.S. at 752-54

-8-
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(citing Carrier, 477 U.S. at 488)Colemanthus held that anttrney error will not

constitute “cause” to excuse a procedurallgfaulted claim unless the ineffectiv
assistance of courisgself amounts to an indepesat constitutional violation.ld. at

753-54;Davila v. Davis 137 S. Ct. 2058, 2062 (2DL In its opinion, theColeman

Court went on to specifically note that besau(tlhere is no constitutional right to al
attorney in state post-coiction proceedings...a petitioneannot claim constitutionally
ineffective assistance of cosel in such proceedingsColeman 501 U.S. at 752
(internal citations omitted). Consequently, reasoned, the ineffectiveness of PC
counsel will typically not suffice to estalflicause to excuse a procedural defaiilhe
Supreme Court, however, regozed a “narrow exceptiorto this statement iMartinez
v. Ryan566 U.S. 1, 9 (2012). IMartinez the Supreme Court held that

[w]lhere, under state law, claims of ineffective assistance of trial counsel
must be raised in an initial-reviewollateral proceeding, a procedural
default will not bar a federal habeas court from heaaisgbstantial claim

of ineffective assistance at trialif, in the initial-review collateral
proceeding, there was no counsel ayunsel in that proceeding was
ineffective.

Id. at 17 (emphasis added). Accaomgly, under the guitable ruling ofMartinez a

petitioner may establish cause the procedural default @n ineffective assistance of

trial counsel claim “where the state (likgizona) required the petitioner to raise th

! Petitioner objects to the Magistrate Judgedmclusion that he had no constitution
right to appointment of counise his PCR proceedings. (Doc. 22 at 5). He argues {
because Arizona law “appoints counsekvery first collateral roceedmgeeAnz. R.
Cr. Pr. R. 32.4_#0)(2_), this counsel mumst effective per the USCA 6th Am.td() In
Douglas v. California372 U.S. 353, 357 (1963) the Cbbeld that States must appoir
counsel on a prisoner’s first appeatcordingly, courts in this district have found tha
Arizona pleading defendants have a constitutional ngbtcounse_l in_a first, of-right
PCR.See e.g.Pacheco v. Ryar?016 WL 7423410at *25 (D. Ariz. Sept. 23, 2016),
report and recommendation adoptéaD16 WL 7407242 (D. Az. Dec. 22, 2016). Suc

holdings are in line witlbouglasbut not Petitioner’'s argumentin Arizona, defendants
that plead guilty have no right to a direagtpeal. As noted by the Magistrate Judg
however, these holdings have aoplicability to Petitioner, windid not plead guilty. He
thus “not only had a right to seek a traditibdaect appeal, he aied himself of that

right. Accordingly, there is no basis tadi a constitutional right to counsel in his PC
IQro_ceedlngs."_ oc. 19 at 31Bee also Martineb66 U.S. at 16 (emphasizing that th
imited exception afforded to pgoners seeking to excuseetilefault of ineffective of
trial counsel claims due to the ineffectiess of PCR counsel was based in equity, |
constitutional considerations).

-9-
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claim in collateral proceedings, by demonttiga two things: (1) ‘counsel in the initial-
review collateral proceeding, where the wlashould have been raised, was ineffecti
under the standards &trickland[v. Washington466 U.S. 668 (1984.." and (2) ‘the
underlying ineffective-assistance-of-trial-coahslaim is a substdial one, which is to
say that the prisoner must demongrttat the claim has some meritCook v. Ryan
688 F.3d 598, 607 (9th Cir. 2012)upting Martinez566 U.S. at 14).
2. Prejudice

Even in the context of excusing the defanfl an ineffective assistance of trig

counsel claimMartinez did not alter the prejudice prong Gbleman “Prejudice” is

defined as the actual harmsudting from the alleged constitanal error or violation.

Vickers v. Stewart144 F.3d 613, 617 (9th Cir. 1998 In seeking to excuse the¢

procedural default of any chai a petitioner bears the burdehshowing not merely that

the errors at his trial were possibly prejudicbut that they widked to his actual and

substantial disadvantage, infieg his entire trial with errors of constitutional dimensiop.

United States v. Fragy#56 U.S. 152170 (1982).
3. Fundamental Miscarriage of Justice

“The fundamental miscarriage of justi exception is avaitde ‘only where the

prisoner supplements his constitutional mlaivith a colorable showing of factua|

innocence.” Herrera v. Colling 506 U.S. 390, 404 (1993) (emphasis in origin:
(quoting Kuhlmann v. Wilsordl77 U.S. 436, 454 (1986))Thus, “actual innocence’ is
not itself a constitutional claim, but insteadjateway through which a habeas petitior
must pass to have his othése barred constitutional claiconsidered on the merits.’
Herrera, 506 U.S. at 404. Further, in orderdemonstrate a fundamental miscarriage
justice, a habeas petitioner must “establistclegr and convincing evidence that but f¢
the constitutional error, no reasonable factér would have foun¢him] guilty of the

underlying offense.” 28J.S.C. § 2254(e)(2)(B)Schlup v. Delp 516 U.S. 298, 327
(1995) (to prove a “fundamental miscarriaggusttice,” a prisoner must establish that,

light of new and reliable evidence, “it is molikely than not that no reasonable jure

-10 -
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would have convicted him”). A court'sssessment of whether there has beer
fundamental miscarriage ofgtice that would justify a ftkeral habeas court hearing
procedurally defaulted claim is onbermitted “in the extraordinary casetiouse v. Bell
547 U.S. 518538 (2006).

Finally, this Court notes that issues ofaddt and excuse all la&te to the question
of whether a claim has be@mnoperly exhausted. Howavea federal habeas court ma
reject a claim on the merits without reamhthe question of exhaustion at &lee28
U.S.C. §8 2254(b)(2) (“An apication for a writ of habeasorpus may be denied on th
merits, notwithstanding the failure of the &pant to exhaust the meedies available in
the courts of the State.”Rhines v. Weber544 U.S. 269, 277 (2005) (a stay
inappropriate in federal court to allow claimsb® raised in state court if they are subje
to dismissal under 8§ 2254(b)(2s “plainly meritless”)Cassett v. Stewart06 F.3d 614,
623-24 (9th Cir. 2005) (holdinthat a federal court majeny an unexhausted petition 0
the merits when the petition does naise a colorable federal claim).

B. Ineffective Assistance of Counsel

As noted inMartinez the controlling Supreme Court precedent on claims
ineffective assistance of counsel $rickland v. Washingtord66 U.S. 668 (1984).
Under Strickland a convicted defendant must shdhat counsel's performance wa
objectively deficient and counsel’s de&ait performance prejudiced the petitionkt. at
687.

To be deficient, counsel's performanceust fall “outside the wide range of

professionally competent assistanced. at 690. When reviewing counsel’
performance, the court engages a strorgsymption that counsel rendered adequ
assistance and exercised reabtmgrofessional judgmentld. “A fair assessment of
attorney performance requires tleaery effort be made tdiminate the distorting effects
of hindsight, to reconstruct the circumstas of counsel’'s challenged conduct, and
evaluate the conduct from counsel’s perspectivbatime.” Id. at 689. Thus, review of

counsel’'s performance iextremely limited.” Coleman v.Calderon 150 F.3d 1105,

-11 -
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1113 (9thCir. 1998),rev’'d on other grounds525 U.S. 141 (1998). Acts or omissions
that “might be considered sound trial stgptedo not constitute irféective assistance of
counsel. Strickland 466 U.S. at 689. Indeed, “[tlheNadoes not require counsel to raige
every available nonfrivilous defens&howles v. Mirzayangeb56 U.S. 111, 127 (2009
(citations omitted). And it is whout question thatounsel’s failure to take futile action]
will never constitute deficient performanc&exton v. Cozne679 F.3d 1150, 1157 (9th
Cir. 2012); Rupe v. Woad93 F.3d 1434, 144®th Cir. 1996). See also Baumann v
United States692 F.2d 565, 572 (9th Cir. 1982) (‘“@Hailure to raise a meritless lega

argument does not constitute ineffective assistance of counsel.”).
In addition to showing amsel’s deficient performanca petitioner must establish
that he suffered prejudice as ault of that deficient performanced. at 691-92. In the

effective assistance of counsel contextpetitioner must demonstrate prejudice |

1=
<

showing a “reasonable probabilitiyat, but for counsel’'s unpfessional errors, the result
of the proceeding would haveeen different. A reasona&bprobability is a probability
sufficient to undermine coiafence in the outcome.id. at 694;Hart v. Gomez174 F.3d
1067, 1069 (9thCir. 1999);Ortiz v. Stewart149 F.3d 923, 934 {® Cir. 1998). The

prejudice component “focuses the question whether wasel's deficient performance

renders the result of the trial unreliable thre proceeding fundamentally unfair.
Lockhart v. Fretwe|l506 U.S. 364, 372 (1993t is not enough to merely show “that the
errors had some conceivable effeatthe outcome of the proceedingStrickland 466
U.S. at 693.

A habeas court may proceed directty the prejudice prong without deciding

\\ 4

whether counsel’s performance was deficieat. at 697;Jackson v. Calderqr211 F.3d

1148, 1155 n. 3 (9th €i2000). The court, however, gnaot assume prejudice solel

T~

from counsel’s allegedly deficient performandd.
V. Analysis
A. Inapplicability of Martinezto Petitioner’s Defaulted Claims

As noted, Petitioner invokddartinezin his Objection. (Doc22 at 3, 4). In doing

-12 -




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

so, he seems to suggest tN&rtinez should excuse all his defaulted claims, and at the
very least, his ineffective asssice of trial counsel claim.Martinez however, only
applies if the defaulted claim is one okffective assistance of trial counseé¥lartinez
566 U.S. at 17-18)avila v. Davis 137 S. Ct. 205&069 (2017). It des not apply when
a Petitioner is seeking to excuse a procedurfalulteof any other type of claim for relief
Davila, 137 S. Ct. at 2069 (notnthe “domino effect” thatould occur by extending
Martinezto claims of ineffective assistanceagpellate counsel: “Prisoners could assert
their postconviction counsel's inadequacy asedo excuse the defaof their appellate
ineffectiveness claims, and use those newlyergable appellate ineffectiveness claims
as cause to excuse the ddffanf their underlying claim®f trial error. Petitioner’s rule
thus could ultimately knock dawthe procedural barriers federal habeas review of
nearly any defaulted clai of trial error.”).

Out of all thedefaultedclaims the Petitioner raised his Amendd Petition, only

two qualify as claims for relief from ineffége assistance of counsel; both of thege,

~—+

however, are claims of ineffective assistancambellatecounsel. The Supreme Coul
has plainly held thaColeman not Martinez applies to the assement of whether a
default of an ineffective assistance of dfgie counsel claims sild be excused.
Davila, 137 S. Ct. at 20623 2069 (reasoning that the exceptioMartinezwas limited

to claims of ineffective assistance oftrcounsel because it wdbased on “the unique
importance of protecting a defendant’s trigghtis, particularly the right to effective

assistance of trial counsel”).

[92)

The only claim of Petitioner’'s to whidilartinezmay have applied, therefore, i
Ground 5(a), Petitioner’s ineffective assistan€drial counsel claim for failing to call &
computer expert. Trial counsel's failure ¢all a computer expewas the only theory
Petitioner advanced in his Amded Petition for his ineffectivassistance of trial counse]
claim. But the Magistrate Judge properly doded that this claimvas exhausted: it was

presented to and resolved on the meritfetitioner's PCR appeal. (Doc. 19 at 19

-

Apart from generally arguing that his Sixtmendment right to effective counsel hgs
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been “egregiously violated,Petitioner has not specificallgbjected to the Magistrate
Judge’s findings or conclusiors they related to Ground 5@n)d thus the Court is no
obligated to review that claimbe novo. (Doc. 22 at 1). Bbecause there was no defal
of his ineffective assistance of trial counseimi, there is of course no need to asst
whetherMartinezapplies to excuse any default of it. BecaMsetinezis inapplicable to
the sole ineffectiveness of trial counsel claim raisethenAmended Pettin, the Court
overrules any objection dhis basis.
B. Properness of the Indictment

Liberally construed, Petitioner’s Objection challengesR&R’s conclusion as to
Ground 1(a) that Petitioner's Sixth Amendrheights were not violated when the trig
court amended the indictment after dismisgsimg first three charges, which consisted
two counts of sexual conduct with a mirmnd one count of sexual exploitation of

minor based on a computer image of the sexual condBetDpc. 22 at 6-16).

Petitioner did not object to the impropesaef the amended indictment at trial ar,

as noted, on direct appeal. Hid raise it in his PCR proceedmand in that appeal. Thg
Arizona Court of Appeals found that Petitioner was precluded from arguing the proy

of the indictment because he had waiveolyiinot presenting it on his direct appeal. T}

state appellate court nonetheless addressednigrits of the claim in the context of

resolving Petitioner’s ineffective assistangktrial counsel claim based on the san
theory, i.e., in determing whether PetitionersSixth Amendment ght to effective

counsel were violated whenat counsel failed to object tthe indictment. (Doc. 14-9,
Ex. VV at 3). The court fouh the ineffective assistance tfal counsel claim on this
theory “not colorable” because “counsel haa grounds to objectto the changes that

were made to the indictmentd()

2SS

of

a

3%

priety

e

e

Unlike the PCR appeal, tihemended Petition only raiséise substantive argume:|l
t

with regard to the indictmerind does not assert as adependent ground of relief th
Petitioner’s trial counsel was ineffectiver fimiling to object to the indictmentSéeDoc.

5. See alsdoc. 19 at 35 (“Petitioner asserts ottlyee grounds in his Petition based ¢

-14 -

N




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

ineffective assistance of trial or appellataunsel: Ground 5 (IAC re expert) and Groun
10 and 15 (conflict of interest)®). In addressing the substantive claim regarding

impropriety of the indictment, the Magistraladge first concluded it was procedural
barred on an independent and adequate statmdyr (Doc. 19 at 16). He then conclude
that ineffective assistance of trial or appelled@insel could not excuse the default of t
substantive indictment claim und8trickland because the claim was meritless, and
such, Petitioner could not establish prejudidgd.)

Here is where Petitioner most takes isaih the R&R, arguingat length in his
Objection that his ineffective assistance of trial and appellate counsel constitute suf
cause to excuse his default of this claim #mat his counsels’ faike to raise the issue
with regard to the defective indictmenteprdiced his entire case. The Court disagre
with Petitioner. The Sixth Aendment indictment argumentsised by Petitioner lack
merit and thus any attempt to raise thantrial would have been futile.

Under the Antiterrorism and Effective Death Penalty #ic1996 (“AEDPA”), to

which this case applies, this Court may goant a writ of habeas corpus to a st

2 Although his Amended Petitiodid not seek relief on the @unds that his trial court

the

y
2d

as

ficiel

S

te

was ineffective by failing to object to the anded indictment, Petitioner appears to make

such arguments in his Objeatio(Doc. 22 at 11). The Couagrees with the Magistrate
Judge’s conclusion that themendment to the indictmenlid not violate Petitioner’s
constitutional rights, howeverSee infra. Thus, even if this Got were to consider an
ineffective assistance of tti@ounsel claim thahad not been fairly presented to
magistrate, which it is not reqed to do, the ineffctive assistance of trial counsel claif
for failing to object to the amendment arglyapresented in Petiner’s Objection would

be dismissed on its meritfor Petitioner’'s inability to establish (S)regudice under

Strickland See United States v. Howel31 F.3d 615, 622 (9t@ir. 2000 observinfg
that, although a district court has discretion twotonsider an issue raised for the fir

“actually exercise[d]” that discretion)See also Brown v. Ro279 F.2d 742, 746 (9th
Cir. 2002) (holding thaa district court is notequiredto consider claims raised for thg
first time in a party’'s objection ta magistrate judge’s recommendation).

% Noting the arguable application bfartinezto Petitioner’s defaulted indictment claim
the Magistrate Judge conducted itsritsereview of the underlying clairde novo See
Dickens v. Ryan740 F.3d 1302, 1321 i® Cir. 2014) (en banc)ifiding that a de novo
review should be extended toettdetermination of cause wheviartinez applies).
However,Martinezis inapplicable to th determination as to wther the default of the
arguments raised in Grourdga) should be excuseddartinezapplies only in the context
of assessing whether to excuse the defaultrofneffective assistance of trial couns
claim, not a substantive ground for relief &eound 1(a). The Court nonetheless agre
with the Magistrate Judge’dtimate conclusion that the claim is meritless, regardless
which standard is applied.
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prisoner on a claim adjudicated on the madrtstate court proceedings unless the st;
court’s adjudication of the claim “resultedandecision that was contrary to, or involve
an unreasonable application of, clearly eisthbd Federal law, as determined by tf
Supreme Court of the United&®s,” 8 2254(d)(1), or “wabased on an unreasonab
determination of the facts in light of éhevidence presentesh the State court

proceeding,” 8 2254(d)(2). Wheronducting its analysis, this Court must review t

“last reasoned state court opiniofYIst v. Nunnemakeb01 U.S. 797, 803, 111 (1991).

When the state’s highest court denies ttlaim summarily, thdederal court looks
through to the lasteasoned decisiosee Johnson v. Williams (Tar®68 U.S. 289, 297
n.1 (2013). Here, the lastagoned decision on the issue ofitkmer’s indictment is that
of the Arizona Court of Appeals, whichddressed the claim in assessing whetl
Petitioner's Sixth Amendment rightgere violated when trial counsel failed to object
the amended indictment. Accandly, it is to this opiniorthat the Court will look.

1. Federal Law

“In all criminal prosecutions, the accuasshall enjoy the right...to be informed of

the nature and cause of the aation...” U.S. Const. amend. VGautt v. Lewis 489
F.3d 993, 1002-03 (9th €i2007) (“The Sixth Amendment guarantees a crimir
defendant the fundamental right to be infednof the nature and cause of the charg
made against him so as to permit adégupreparation of a defense.”). “Whe
determining whether a defendant has receiveditatice of the charges against him, w
begin by analyzing the content of the informatioGautt, 489 F.3d at 1003.

Here, prior to trial, the trial judge graa the State’s motion to dismiss the fir
three charges of the indictment. After thegre dismissed, the state court ordered tl
the charges be renumbered for the convenience of the jury. Petitioner does not cq
and the record does not reflect, that anyngeaor omission was made to the counts tf

remained and on which he was tried and cdedic The Magistratdudge concluded that

the state court’s change to the indictmdid not deny the Petitioner's notice of the

charges he faced. (Doc. 19 at 44). The Cagrees. The charg#sat remained in the
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indictment following the dismissal of thest three charges were unchanged from t
time they had been presentedtiie grand jury. Nothing in their substance was alte
such that Petitioner was not owotice of the charges beifigought against him. Thus
trial counsel’s failure to raise an objection such grounds did hamplicate Petitioner’s
Sixth Amendment rights; such aibjection would have been futile under federal law.
such, Petitioner suffered no prejudice as a result of trial cbsifigidure to raise it such
that his default of the claim shoub@ excused under federal law.
2. State Law

The change was also not objectionabieer state law. Generally, “a trial coul
may not amend an indictment to charge raawl different mattersf substance without
the concurrence of the grand juryState v. O’'Haire 720 P.2d 119, 121 (Ariz. Ct. App

1986). However, Arizona law allows a trieburt to amend an indictment “to corre¢

mistakes of fact or remedy formal or teatalidefects.” Ariz. R. Crim. P. 13.5(b)* A

defect in the indictment may be considefeanal or technical wén its amendment does$

not operate to change the natwf the offense charged twr prejudice the defendant.’
O’Haire, 702 P.2d at 121. The ikona Court Appeals held:

Regarding the alleged amendment ad thdictment, Weber concedes that
the court did nothing more thannwember the counts after the court
dismissed some counts prior to kria The court did not change the
substance of any of the counts. Tdentence minute entry also shows the
court actually renumbered the countdyofor presentabn to the jury.
Therefore, counsel haw grounds to object.

red

AS

~—+

(Doc. 19-4, Exhibit VV at { 5). Petitionargues that because the charges that were

dismissed from the indictment were suppdrigy allegedly falsified evidence, thei
dismissal called the whole indictment intoegtion. Specifically, he intimates that

grand jury would “have had a greater suspicof the entire indictment ‘if’ they would
have known the truth — in th#ie state fabricated allegptioto of Petitioner caught in &
photo molesting a child[.]” (Doc. 22 at 7)At best, however, Petitioner is asking fc
another bite at the grand jury apple. doing so, he does not explain how the cour

decision to renumber the counts before trisdrged their substantive nature or in af
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way prejudiced him.O’Haire, 702 P.2d at 121. He certbirhas not met his burden of

showing that the Arizona Appeals Court’'s resolution of the issue was based (

unreasonable determination die facts in light of tB evidence presented to it.

§ 2254(d)(2).
In sum, the underlying claim relatedttee improperness of the indictment lacke
merit, and thus Petitioner alal not establish prejudice by showing that his trial

appellate counsel was ineffective for failingréose it. Petitionehas not met his burder

of showing that the state court’'s adjudioa of the issue was contrary to or an

unreasonable application of fedkelaw related to indictments or that its determinati
that the amendment was proper was based amgasonable determination of the fag
presented to that court.

This Court thus overrules Petitioneobjection on this Ground.

C. Conflict of Interest Claims

In his Amended Petition, Petitioner assemeffective assistance of appellaf
counsel claims (Grounds 1&hd 15) in which he contends that his appellate cour
failed to raise unspecified claims on diragpeal because his ajfipee counsel worked
at the same firm as his trial counsel. (Dbat 14, 19). As a result of their co-worke
status, Petitioner argues that Appellate celnss operating under a conflict of intere
and thus motivated not to raiseahious trial errors” on appealld() The Magistrate
Judge concluded Petitionbdad not exhausted his stateneglies on a claim related t(
appellate counsel’s ineffective assistancecotinsel based on eonflict of interest
because he had not raised tblaim in his PCR proceedinggDoc. 19 at 30). Petitioner
does not specifically objetd this finding and this Couggrees with the conclusion thg
these claims are procedurally defaultedizAR. Crim. P. 32.1(&(h), 32.2(a)(3), 32.4;
see also Baldwin v. Rees&dl U.S. 27, 29 (@4) (in order to “&irly present” one’s

claims, the prisoner must do so “in each appate state court”). The Magistrate Judge

ultimately concluded that thahe Petitioner could not estah he had been prejudice(

by any conflict appellate counsmlay have had that motivatédn to refrain from raising
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various trial errors because all the errmased in his Amended Petition were withol
merit’ The Magistrate Judge’s conclusion ttia claims of trial gor themselves were
not viable thus displed “any presumption that the alaiwas not pursued because of tt
conflict of interest, as opposed to the lask merit,” and further disposed of “any
purported prejudice from the conflict oftamest.” (Doc. 19at 40-41). Moreover,
because the substantive claim of ineffectagsistance of appellate counsel due to
alleged conflict lacked meritt could not provide the basito excuse any procedurs
default of other claims.

“The due process clause of the foartth amendment guarantees a crimir]
defendant the right to the eftae assistance of counsel on his first appeal as of rig
Miller v. Keeney 882 F.2d 1428, 143@9th Cir.1989) ¢iting Evitts v. Lucey469 U.S.
387 (1985)). “Where a constitutial right to counsel existgur Sixth Amendment case

hold that there is a correlative right topresentation that is free from conflicts ¢

interest.” Wood v. Georgia450 U.S. 261, 271 (1981). Qias of ineffective assistance

of appellate counsel, like claintf ineffective assistance dfial counsel, are reviewed
under the standards set forthSirickland Moorman v. Ryan628 F.3d 11021106 (9th
Cir. 2010).

First, the petitioner must show thaiunsel’s performance was objectively
unreasonable, which in the appellatentext requires the petitioner to
demonstrate that counsel acted unredslgna failing to discover and brief

a merit-worthy issue...Second, the petiego must show prejudice, which
in this context means that thetitiener must demonstrate a reasonable
probability that, but for appellate coufisefailure to raise the issue, the
petitioner would have preiled in his appeal.

* At the time the Magistrate issued his R&Ninth Circuit precedent had extended tf
Martinez cause standard to procedurally défedi ineffective assistance of appellat
counsel claims.See Van N uKen v. Curry36 F.3d 1287 (9th Ci2013). Accordingly,

the Magistrate Judgepplied the standards fromdartinezto assess whether Petitione
had established cause to excuse the procedefallt of his ineffective assistance
agpellate counsel claim due to the ineffecassistance of his PCébunsel. (Doc. 19 at
35-41). As notedDavila has since foreclosed the extensiorMartinezto such claims.
The change in precedt is without legal consequee here, however, because tl
Magistrate Judge ultimately found thetiRener could not establish he had bes
prejudiced by appellate counsel'sldéiae to raise meritless claimsMartinez did not

affect the prejudice prong @oleman
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Id. at 1106-07 ¢iting Smith v. Robbin®28 U.S. 259, 285-86 QRO) (internal citations

omitted).

Petitioner’s claims of ineffective assistarafeappellate counsel relate to appellate

counsel’s failure to raise isss regarding trial counsel’s fi@ent representation becaus

of appellate counsel’s conflict of interest. Butonflict of interest alone, even an actual

conflict, does not render an appellate couas@presentation constitutionally deficient.

Petitioner must first show that trial wesel provided comisutionally deficient

representation in taking or failing to take some actiblmormann 628 F.3d at 1106—07

(“[T]o determine whether appellate counsd#igure to raise these claims was objectively

unreasonable and prejudicial, we must first ss$lee merits of the underlying claims th

trial counsel provided constitutionalteficient representation.”) (citingain v. Gibson

287 F.3d 1224, 1231 (10th r@002) (to properly address a claim of ineffectiye

assistance of appellate counsaurt must look to the meritd#f the omitted issue). Only,

then will the Court sed to assess whether appellateinsel failed to raise those

c

deficiencies as a result of his actual conflict of interest. “If trial counsel’'s performance

was not objectively unreasdria or did not prejudice Petitner, then appellate counse

did not act unreasonably in failing to raise aritfesss claim of ineffective assistance qf

counsel, and Petitioner was not prejuditgdappellate counsel’s omissiorMoorman
628 F.3d at 1107 (citingVildman v. Johnson261 F.3d 832, 840 (9th Cir.2001)
(“[Alppellate counsel’'s failure to raise sgses on direct agal does not constitutg
ineffective assistance when appeal woulat have provided grounds for reversal.”
Pollard v. White 119 F.3d 1430,435 (9th Cir.1997) (“A hallm&rof effective appellate

counsel is the ability taveed out claims that have hkelihood of success, instead o‘(
wil

throwing in a kitchen sink full of argumentsith the hope that some argument
persuade the court.”).
Petitioner does not specify what claimsafor serve as the basis of trial counse

deficient representation underlying his corfliof interest claims in his Objection

Construed liberally, this Courthterprets the Objection to argue that appellate counsel
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failed to raise trial counsel’s failure to raiarguments related to the amended indictm
because appeals counsarked at the same firm as tr@unsel. Because the Court hé
already determined, however, that Petition@ngictment-related claim lacks merit, i
also concludes that Petitioner cannot mesgtthirden of showing &t appellate counse
acted unreasonably iniliag to raise this meritless claiof ineffective assistance of tria
counsel, or that Petitioner was prejudicedthy omission. Th€ourt notes, however,
that it has reviewed the R&R at length and agreith the Magistrate Judge that all (
the claims in the AmendePetition lack merit.

The Court therefore overrules any olj@c to Petitioner’s @ims in Grounds 10
and 15.

D. Remaining “Objections”

Petitioner has not triggered de novo reviasvto the remainder of his Objectio

because any other objections lack the rm&tpiispecificity. Indeed, it is hard to

characterize Petitioner’'s arguments as olgestiat all; in large part, the Objectio
restates the points Petitioner argued inAnsended Petition and Ry brief. Moreover,

undertaking a de novo review Betitioner’s general objectiomas this point would defeat

the “obvious purpose” of the specific objectirequirement, which is judicial economy.

See Warling2013 WL 5276367, at *2 (citinghomas 474 U.S. at 149Reyna—Tapia

328 F.3d at 1121). Becauste novo review of an entire R&R would defeat the

efficiencies intended by Congress, a genelgéction “has the same effect as would
failure to object” and the Couhas no obligation to review the remainder of Petitione
general objections to the R&FRSee id (citing Howard, 932 F.2d at 50%laley, 2006 WL
1980649, at *2).

Notwithstanding, the Court did not simpccept the remainder of the R&R.

>
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>
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Instead, the Court reviewedetlR&R, the many exhibits referenced therein, and the

applicable law and concluded that Maggt Judge Metcalf's recommendations g
sound and supported by a correctlamapion of the law throughout.

E. Evidentiary Hearing
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Petitioner requests an eeitiary hearing. The @ot will deny Petitioner's
request. The standard for holgian evidentiary hearing intebeas case is set forth i
28 U.S.C. § 2254(e)(2), and states:

If the applicant has failed to developetfactual basis of a claim in State
court proceedings, the cawhall not hold an evehtiary hearing on the
claim unless the afipant shows that —

(A) the claim relies on (i) a new rutd constitutional law, made retroactive
to cases on collateral review by tBeipreme Court, that was previously
unavailable; or (ii) a factual predicatieat could not havéeen previously
discovered through the exeseiof due diligence; and

(B) the facts underlying the claim walbe sufficient to establish by clear
and convincing evidence that butr foonstitutional error, no reasonable
factfinder would have faud the applicant guilty ahe underlying offense.

Evidentiary hearings, however, are nothauized for claimsadjudicated on the
merits in the State courCullen v. Pinholster131 S. Ct. 1388, 1460401 (2011).Such

claims are subject to review under § 2@B#l), which asks whether a State Court

decision on the claim was wmary to, or an unreasdoia application of, clearly
established federal lawld. at 1398. “[R]eview under 8254(d)(1) is limited to the

record that was before the state cousdtthdjudicated the claim on the meritsld.

Evidence introduced in federal court wouterefore, have no bearing on the Court
review under 8§ 2254(d)(1)ld. at 1400. As a result, evidiary hearings pursuant to 28

U.S.C. § 2254(e)(2) are inapplicable to elaidecided on the merits State Court.d. at
1401.

As the above analysis demonstratdse State Court adjudicated Petitioner

indictment claim on the merits. ApplyingZ254(d)(1), this Courhas determined that

the State Court decision was not contréaoy and did not involve an unreasonab

application of, clearly established Supreme Court law. URuienolster the Court’s

S

S

le

analysis was limited to the record before ®tate Court that decided the claims on the

merits. The Court could nhaconsider any newl presented evidence. Petitioner
therefore not entitled to avidentiary hearing.

Accordingly,
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IT IS ORDERED that Magistrate Judge M=tlf's R&R (Doc. 19) isaccepted
andadopted as the order of this Court.

IT IS FURTHER ORDERED that Grounds 1(a), 1(b), &, 7, 9, 1012, 14, 15,
16, 17(a), and 17(b) of Re#oner's Amended Petition foWrit of Habeas Corpus
pursuant to 28 U.S.C. § 2254 (Doc. 5)dmmissed with prejudice

IT IS FURTHER ORDERED that Grounds 1(c), 2, 5(&3(b), 6, 8, 11, and 13 of
Petitioner's Amended Petition faWrit of Habeas Corpus purant to 28U.S.C. § 2254
(Doc. 5) bedenied

IT IS FURTHER ORDERED that pursuant to Rule {d) of the Rules Governing
Section 2254 Cases, a Cadifte of Appealability isdenied because dismissal of th¢
Amended Petition is in part jtised by a plain proceduralds and jurists of reason woulg
not find the procedural rulindebatable, and in part fifeed because reasonable jurist
would not find the assessment of the ¢busonal claims debatable or wrong.

IT IS FURTHER ORDERED that the Motion for Case Status (Doc. 24)
deniedas moot.

IT IS FURTHER ORDERED that the Clerk of Court sitl terminate this action
and enter judgment accordingly.

Dated this 25th day of September, 2018.

/HOnorabIé Dia meteV\fa/
United States strlc
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