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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Hydentra HLP INT Limited, et al., No. CV-16-01494-PHX-DGC
Plaintiffs, ORDER
V.

Sagan Limited, MXNLimited, Netmedia
Services Incorporated, and David Koonar,

Defendants.

Plaintiffs HydentraHLP INT. Limited and Hydentral..P. HLP General Partner
Inc. ("Hydentra” or “Plaintiffs”) filed anex parte motion for alternative service or
Defendants Sagahimited, MXN Limited (now known as “Cyberweb”), Netmedi:
Services, Inc., and David Koonar. Doc. 1Pefendants responded while specifical
reserving their right to object to personal juitsidn once properly seed. Doc. 15 at 2.
Plaintiffs replied. Doc. 18 No party has requested ommgument. The Court will grant
Plaintiffs’ motion for leave to auduct alternative service.
. L egal Standard.

Federal Rule of Civil Procedure 4(h)(2uthorizes service of process on
foreign business entity in the manner prescribpeéRule 4(f) for individuals. Rule 4(f)

provides three methods lhich a plaintiff may servan international defendant:

(1) by an internationally agreed means of service that is reasonably
calculated to give notice, suas those authorized by the Hague
Convention on Service Abroad of Judicial and Extra Judicial
Documents;
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(2) if there is no intemionally agreed meansr if an international
agreement allows but does not speother means, by a method that
Is reasonably calculated to give notice:

* * %

(3) by other means not prohibited byternational agrement, as the
court orders.

Fed. R. Civ. P. 4(f)(2)-(3).

Service under Rule 4(f)(3) muke (1) directed by theourt and (2) not prohibited
by international agreement. Fed. R. Gi..4(f)(3). “No othedimitations are evident
from the text [of Rulel(f)(3)]. In fact, as long as cdedirected and not prohibited by al
international agreement, se® of process under Ruléf{3) may be accomplished in
contravention of the lawsf the foreign country.” Rio Properties, Inc. v. Rio Int!l
Interlink, 284 F.3d 1007, 1014 (9tbir. 2002). Service of process under Rule 4(f)(3)
neither a “last resort” nor “extraordinary edli’ but “is merely one means among sevel
which enables service of processan international defendantld.

To pass constitutional must@ method of service must be “reasonably calculat
under all the circumstances, to apprise inteceparties of the peedcy of the action and
afford them an opportunity tpresent their objections.Mullane v. Cent. Hanover Bank
& Trust Co, 339 U.S. 306, 314 (19%0 Applying this constiction of Rule 4(f)(3) and
the standard articulated Mullane courts have authorized a wide variety of alternat
methods of serviceSee SEC v. Tom833 F.2d 1086, 1094 ¢2Cir. 1987) (service of
process by publication)nt’l Controls Corp. v. Vesco593 F.2d 166, 176-78 (2d Cir
1979) (service by mail to last known address¢gw Eng. Merchs. Nat'| Bank v. Iran
Power Generation & Transmission Cd95 F. Supp. 73, 80 (SI0.Y. 1980) (service by
telex for Iranian defendantslevin v. Ruby Trading Corp248 F. Supp. 537, 541-44
(S.D.N.Y. 1965) (serge by ordinary mail);Forum Fin. Group, LLC v. President &

Fellows of Harvard Coll. 199 F.R.D. 22, 23-24 (D. M001) (service on defendant’s

attorney);In re Int'l Telemedia Assoc245 B.R. 713, 719-20 @hkr. N.D. Ga. 2000)

(service by email).
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[11. Analyss.

Plaintiffs request that the Court perrtiiem to serve Defendants by alternati
means pursuant to Rule 4(f)(3Poc. 12 at 1. Plaintiffallege that Defendants are
group of inter-related business entities vattiual notice of this lawsuitd. In response,
Defendants argue that Plaintiffs should feguired “to first #empt service on the
Defendants through the Hague Cention.” Doc. 15 at 4. Rintiffs aver that “Service
of Process has been sent through the Hadue] service has not yet been successfl
(Doc. 12 at 2), and, “due to the lengthtiofie to serve through ¢hHague, service could
continue unnecessary delay” (Doc. 18 at 4).

Plaintiffs argue that they seek alternative service “[b]Jased on experience wit

Defendants [and] their purposeful evading avee,” which has already resulted in this

Court granting leave for alternative service in another case involving the ¢
Defendants as parties and the sdaveyer as plaintiff's counselSee AMA Multimedia,
LLC v. Sagan, Ltd., et. alNo. 2:16-cv-1269-PHX-DGC, Dkt®2, 23, 26, 35. In that
case, the Court granted leave for altéugaservice on Defedant Koonar, where a
gualified process server appeared at his legsinocation four times only to be refuse
entry. Id. Likewise, the Court granted leaver alternative seice on Defendant
Cyberweb/MXN, LTD. after service thugh the Hague Convention failedld. at
Dkt. 54. Plaintiffs contendhat “Defendants remain unchanged. . . . [and] it is safe
anticipate that process servem again be refused entrancettee building.” Doc. 18 at
3-4.

The Court will permit alterative service. Defendantsedrly know of this action
as shown by their retention @ounsel and their filing oan objection to Plaintiffs’
motion. Defendants have sougbtevade service in the pasieeAMA Multimedia, LLC
v. Sagan, Ltd., et. alNo. 2:16-cv-1269-PHX-DGC, Dkts. 22, 23, 26, 35. Moreover,
Plaintiffs note, Defendants ¥ even engaged in settlemealks with Plaintiffs on this
case. Permitting alternative service willveatime and impose no disadvantage

Defendants.
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The Court concludes that Plaintiffsave made the reciie showing under
Rule 4(f)(3) andMullane to justify alternative service. Allowing Plaintiffs to serv
Defendants by email clearly wilpprise Defendants of thernmkency of this action and
afford them an opportunityp appear and defenSiee Mullang339 U.S. at 314. Plaintiffs
may complete service by sending the pleadiogBefendants’ counsel by email withir
ten days of this ordér.
IT ISORDERED:
1. Plaintiffs’motionfor alternative service (Doc. 12) g anted.
2. Defendants’ motion toilé a sur-reply (Doc. 19) igranted. The Clerk
shall accept for filing the sur-rgpllodged on the Court’'s docket a
Doc. 20.
3. Plaintiffs’ motionto strike (Doc. 21) islenied.
Dated this 7th dagf February, 2017.

Nalb Gttt

David G. Campbell
United States District Judge

! Defendants argue that allowing altatiwe service on their counsel “is nd
permitted in the Countries where the Deferidare located ands]i not permitted under
the Hague Convention.” Dod9-1 at 2. As already noted, “service of process un
Rule 4(1)(3) may be accomplish&d contravention of the lawsf the foreign country.”
Rio Properties 284 F.3d at 1014. But that does not appear necessary in this

Ontario Civil Rule of Procedure 16.06(2) sitthat “[i]f parties do not consent to the

service of a document ba/ e-mail, the courtyman motion, make an order directing thi
the document be served by e-mail, on such deas are just.” O. Reg. 170/14, s.

Barbados Rule of Civil Procedure Rule 5.1) gfiates that “[tlhe court may direct that
claim form may be served by a rhetl specitied in the court's orderAvailable at

http://www.barbadoslawcourts.gov.bb/supreme-court-civil-procedure-rul&eychelles
Code of Civil Procedure Rule 35 statesttlservice on an agent of the defendant
sufflctlent. In this case, the Court will dot service on Defendt attorney as their
agent.
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