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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Michael Quiel, No. CV-16-01535PHX-JAT (MHB)

Petitioner, CR411-02385PHX-JAT
V.

ORDER

USA,

Respondent.

Pending before the CourthMovant’s anended Motion Under 28 U.S.C2855 to
Vacate, Set Aside or Correct a Sentence by a Person in Federal Custody.JDdhe
Government has answered, (Ddd.), andMovant has replied(Doc. 14.) Magistrate

Judge Michelle H. Burnshas issueda Report and Recommendation (“R&

21

recommending thaMovant’'s claims be denied and dismissed with prejudice, that a

Certificate of Appealabilitpe deniedand thatleave to proceeth forma pauperison
appealbe denied. (Doc. 17.) Movant objects to the R&R. (Doc. 18.)
Relatedly, pending before the Court is Movant’s Motion to Compel Governn
to Produce Documents. (Doc. 19.) The Government opposes this request. (Doc. 2
l. Background
Movant does notlisputethe procedural background provided by the Magistr:
Judge. Therefore, this Court adopts that background, except regarding Moy

subsequently decided appeal:
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On December 8, 2011, a grand jury indicted Movant Michael Quiel
with one couniof Conspiracy to Defraud the United States, two counts of
Willful Subscription to Falsdndividual Income Tax Returns, and two
counts of Willful Failure to File Reports of Foreign Bank and Financial
Accounts (“FBAR”)! (CR Docs. 3, 463.)

On September 24, 2013, Movant was convicted on daumnts of
Willful Subscription to False Individual Income Tax Returns, in violation
of 26 U.S.C. § 7206(13.He was sentenced to a -ffbnth term of
imprisonment, to be followed by a oryear term ofsupervised release.
Movant appealed his convictions to tidinth Circuit Court of Appeals
arguing, the following:

* “[Movant] was denied his constitutional right to cross

examine Rusch on three exhibits entered on redirect”

 “The Government's repeated reference tooyfsint’s]

comgicated securitiedransactions as fraud was prejudicial

and the court’s allowing such references over objection was

error”

» “[Movant] was denied his constitutional right to counsg

the trial court’s allowing Rusch to testify in violation of

[Movant’s] attorney-client privilege”

* “The trial court erroneously refused to require production of

the special agent’s report, [Movant's] individual master file,

and the notes of the Government’s chief investigator, and

refused to review the documenitscamera peven preserve

them for review by this court”

(United States v. Quiel, No. 13-10503, Doc. 20.)

The Ninth Circuit affirmed Movant's convictions on December 19,
2014, and the mandate issued on February 6, 2015. United States y. Quiel
595 Fed.Appx. 692 (9th Ci2014), cert. denied, 135 S.Ct. 2336 (2015).
The Ninth Circuit held, in pertinent part:

The question of whether Defendants willfully failed to report

income ... is onef fact for the jury. Sedrykoff v. United

States 40 F.3d 305, 3008 (9th Cir.1994). The jury could

have concluded that Kerr and Quiel knew they hadits to

! Codefendant Stephen Kerr (“Kerr;:’z was charged with these same counts,
Docs. 3, 463), and Christopher Rusch (“Rusch”), Movant and Kerr's former attor

was also charged with one count of ConsEiracy to Defraud the United States and :

additional count of failure to file an FBAR, which was added later (CR Docs. 3, 463
at 1607). Rusch subsequently entered into aéolea agreement compelling him to te
the request of the United States. (CR Docs. 463, 415.)

% The record reflects that shortly after the jury returned its verdict, Movant filg

Motion for a Judgment of Acquittal or for a New Trial. gCR Docs. 301, 302, 304.)
Court denied the Motion on August 16, 2013. (CR Doc. 346.)
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report the income from their foreign accounts, because

Christopher Rusch, their attorney and business partner,

testfied that the accounts were sgi using nominees under

Kerr's and Quiel’'s control in order to evade reporting

requirements. Even without Rusch’s testimony, the jury could

have inferred control because (a) the accounts were traded

Kerr's and Quiel's stock for their benefit; (b) the foreign

firms never served their stated purpose of findmgestors;

and (c) these firms were not actual, functioning businesses.

Additionally, even without Rusch’s testimony, the jury could

infer motive from Kerr’'s having recently paid high tax sate

and Quiel's recent payment of a large tax penalty before

either engaged in these transactions.

On March 13, 2015, Movant and Kerr filed a Joint Motion for New
Trial pursuant to Rule 33 of the Federal Rules of Criminal Procedure
alleging newly discovered evidence. (CR Doc. 454.) Spemlify,
Defendants’ argued: (1) “evidenckeas emerged showing that Rusch
engaged in fraudulent activities”; (2) “the Government has agreed ‘to look
the other way while its witness commits additional crimes™; and (3)
“Pierre Gabris, a Swissational andhlleged participant in the structuring of
the Swiss accountsyould testify that ‘he did not prepare or send trial
exhibits 51 and 52,” which were offered into evidence on Rusehisrect”
and “contain emails originally sent from Gabris to Rusch, who faled
them to Defendants, regarding accounting statements from defes
Swiss corporations.” (CR Docs. 454, 463.) The Court denied the Joint
Motion for New Trial on July 15, 2015, (CRoc. 463), and on July 28,
2015, Movant and Kerr filed a Notice of Appeal from the July 15, 2015
Order (CR Doc. 467).

On December 28, 2015, in the appellate court case, Movant and Kerr
filed a Joint Motion for Remand to the District Court & Motion to Stay
Briefing Schedule, arguing that the Court of Appeals should renfand t
action to the districtourt so it can: (1) “consider evidence that was before
it but which that [the district] Court did not consider,” andd@psider new
evidence and argument that either came to lkfter the Joint Motion for
New Trial was filed or “was [not] otherwise ... presentedUhited States v.
Kerr, et al., No. 15-10393, Doc. 17.)

The Ninth Circuit denied the Motion for Remand without prejudice
to the filing of “a renewed motion accompanied by an indication that the
district court is willing to entertain the limited remand motionUn{ted
States v. Kerr, et al., No. 48393, Doc. 19.) On March, 2016, Movant
and Kerr filed a Joint Motion to Accept Remand to Consider New Evidence
for a New Trial in the district court. (CR Doc. 471.) Defendants argued: (1)
“This Court should accept a remand so as to consider new evidethice an
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argument that were not before this Court but which came to light while the
motion was pending, after it was appealed, or that was otherwise not
presented”; and (2) “This Court should accept remand so aensider
evidence that was presented to this Court” but “which this Court did no
consider.” (CR Doc. 471.) Defendants’ newly discovered evidence
congsted of four declarations, one of which came from Jerome Herucc
that was signed on June 4, 2015, and was used as part of civil lawsuit in a
state court matter. (CR Doc. 471.)

While the Joint Motion was pending before the district court, on
May 17, 2016, Movant filed a Motion Under 28 U.S.C. § 2255 to Vacate,
Set Aside, or Correct Sententy a Person in Federal Custody. (CV Doc.

1; CR Doc. 474.Yhereafter, the district court directed the parties to show
cause why the § 2255 proceeding should not be stayed pehdi@purt's
determination on the Joint Motion to Accept Remand. (CV Doc. 3.)

Then, on July 22, 2016, the Court denied the Joint Motion to Accept
Remand (CR Doc. 478)and on August 2, 2016, the Court discharged the
Order to Show Cause after concluding that it had been mooted by the
Court’s ruling on theJoint Motion (CV Doc. 6). In the same August 2,
2016 Order, the Court also denied Movant's § 2255 Motion with l&ave
amend and gave Movant 30 days to file an amended motion using the
court-approved form. (CV Doc. 6.)

On September 1, 2016, Movant filed an amended Motion Under 28
U.S.C. 8§ 2255 to Vacate, Set Aside, or Correct Sentence by a Person in
Fedeal Custody (CV Doc. 7). In the amended § 2255 Motion, Movant
alleges four grounds for relief. In Ground One, he claims that he received
ineffective assistance of counsel because his trial attorney refused to call

® OnJuly 27,2016, Movant and Kerr filed a Joint Amended Notice of Appeal see
toappeaboth the district court’s denial of the Joint Motion for New Trial (CR Doc. 463)
the denial of the Joint Motion #icceptRemand (CR Doc. 475). In their Joint Brief filed o
Decembed 2, 2016, Defendants argued:

I. When A District Court Does Not Even Consider Evidence
And ThenAnalyzes Other Allegations But Not The Evidence ltself, Is
It An Abuse OfDiscretion?

~Il. When A District Court Fails To Properly Analyze The
[E)\_/ldengevglth The Appropriate Legal Standards, Is It An AbuSé
iscretion”

[ll. When A District Court Fails To Properly Apply The
Law To Newly Discovered Evidence, A¥Vell As Analyze The
Evidence, Is IAn Abuse OfDiscretion?

(UnitedStatew. Kerr,etal., No. 15-10393, Doc. 32.)
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any witnesses or submit any evidence after the government rested its case
in chief. In Ground Two, Movant appears to argue that his due process
rights were violated by the introduction at trial pdrjured testimony that

the government knew or should have known was false. Movant further
alleges that the government failed or refused to produce evidence that
would confirm that perjured testimony was introduced at trial. In Ground
Three,Movant claimsthatthe government has not produced evidence that
it properly appointed the attorneys who prosecuted him, and the
government has not demonstrated that it followed “proper procecher

it began prosecution.” In Ground Four, Movant argues that he receive
ineffective assistance of counsel in connection with “matters that occurred
pre and post trial.” (CV Docs. 7, 10.)

(Doc. 17at 1-5.)

On August 22, 2017, Movant filed Movant's Motion to Compel Government
Produce Documents, requesting that the Court order the Government to pr
“amended Forms 1040 for the tax years 20003, along with the FBAR returns fo
20002003 allegedly prepared with these amended forni®dc. 19.) On August 29,
2017, the Government filed a motion opposing this request. (Doc. 20.)

On September 27, 2017, the Ninth CircGiburt of Appealsaffirmed this Court’s
denial of Movant’'s motion for a new trial and motion for remand in the underly
criminal matter. United States v. KeriNo. 1510393 2017 WL 42847579th Cir. Spt.
27, 2017).

[I. Legal Standard

This Court may “accept, reject, or modify, in whole or in part, the findings
recommendations made by the magistrate judge” in the R&R.U.S.C. §36(b)(1)
(2012). “Within fourteen days after being served with a cogyy party may servand
file written objections” to the R&RId. This Court “must review the magistrate judge
findings and recommendations de nafvobjection is madebut not otherwise.”United
States v. Reyna@apia, 328 F.3d 1114, 1121 (9th Cir. @8 (en bany (emphasis in
original); see alsoSchmidt v.Johnstong 263 F.Supp.2d 1219, 1226 (D. Ariz. 2003)

(“Following Reyna-Tapiathis Court concludes thae novoreview of factual and legal
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iIssues is required if objections are made, ‘butatbérwise.” (internal citation omitted)
(emphasis in original)).

Movant objects to all of the MByistragé didge’s legal findingsand many of her
factual findings, (Doc18); therefore, this Court will review all of Movant’s clainde
novo.

[I1. Discussion
A. Jurisdiction

Under 28 U.S.C§2255, this Court hadimited jurisdiction to adjudicate a

collateral actiorby a “prisoner in custody under sentence of a court established by Act o

Congress.”28 U.S.C. § 225%2012) seeUnited States v. Revesg74 F.3d 562565 (9th
Cir. 2014) (noting that the “in custody” requirement is jurisdictional and musatisfied
before consideration of the merits). One is in custody when sentenced by a federa
to incarceration or conditional releasMaleng v. Cook490 U.S. 488, 491 (1989) (pe
curiam); seeReves 774 F.3d at 565.This jurisdictional requirement is satisfied when
collateral action is initiated before custody enlfaleng 490 U.S. at 491.

According to Movant, his term of supervised releasenit@teson January 13,
2017. CR Doc.477.) Movant initiated this collateral action on May 17, 201Boc. 1.)
Therefore, because Movant initiated his collateral action before the end of custod)
Court has jurisdiction under Section 2255.

B. Timeliness

Under the Antiterrorism and Effective Death Penalty Act of 19%EDPA”),
collateral actions under Section 2255 are subject tey@al statute of limitations.28
U.S.C. § 2255(f) (2012)As relevant, the limitations periqatoceeds from thdate that a
movant’s convictiorbecomedinal 1d.

The statute of limitations is not jurisdictional, and is treated as an affirmg
defense to be raised by the Government, unless a court discretionargyhraissuesua
sponte Day v. McDonough547 U.S. 198, 202006). Each clainthat is challenged by

the government as tirigarred,or whicha court considersua spontemust individually
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meet the requirements of the statute of limitatiolgeMardesich v. Cate668 F.3d

1164, 117671 (9th Cir.2012) (applying a “clainby-claim” approach to Section 2244’s

statute of limitations)see also Clay v. United States37 U.S. 522, 5280 (2003)
(readingportions of the statute of limitations requirements in Sections 2244 and 22
have the same meaning despite “verbal difference¥hen a defendant petitions th
Supreme Court for certiorari, the conviction “becomes final when the Supreme (
either denies the writ or issues a decision on its merit€lay, 537 U.S. at 529 n.4
(internal citation omitted).

Federal Rule of Civil Procedure 6(a) provides four guides for calculating Se(
2255’s statute of limitationsPatterson v. Stewarf51 F.3d 1243, 1246 (9th Cir. 2001
see alsaRule 12 of Rules Governing Section 2255 Proceedings (“The Federal Rul
Civil Procedure and the Federal Rules of Criminal Procedure, to the extent that thg
not inconsistent with any statutory provisions or these rules, may be applied
proceedng under these rules.”)First, exclude the day of the triggering event. Fed.
Civ. P. 6(a)(1). Secondhclude all intermediate daydd. Third, include the last day,
but if it is a Saturday, Sunday, or legal holidélyen proceed to the end of theext
unqualified day. ld. Fourth, the last day ends at midnight when filing electronically,
when the clerk’s office closes when filing by other mealts. A year is 365 days in a
normal year and 366 days in a leap y&we United States v. TawdB4 F.2d 1533,
1534 (9th Cir. 1993)Jnited States v. Marcell®@12 F.3d 1005, 1010 (7th Cir. 2000).

The Government asssithat the statute of limitationsars“much d [Movant's]
false testimony claim.”(Doc. 11 at 4. The Supreme Court denied certiorari, makir
Movant’s claim final, on May 18, 2015Quiel v. United Stated 35 S.Ct. 2336(mem.)

(2015) Movantfiled this collateral #ack in a leap year on May 17, 2016. (Doc. 1.

Therefore, Movant’s claim was timeliyled on the day before thiemitations period
ended The Government concedes that Movant’s filing was punctual argues thaany
new facts that surfacemh the September 1, 2016 amendment, particularly Mosal

guotations from aleclaration byJerome Perucch{‘Perucchi Declaration’)are time-

]
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barred (Doc. 11 at 45.) Movant, in contrastclaims that he cited the Perucchi

Declaration in the original filing, making the time-bar inapplicable. (Doc. 14 at 10.)
In a Section 2255 action, relatidrack of claimsis governed by Federal Rule o
Civil Procedure 15(c).Mayle v. Felix 545 U.S. 644, 649 (2005)Under Rule 15(c),

f

relation back occurs when an “amendment asserts a claim or defense that arose out of

conduct, transaction, or occurrence get—or attempted to be set eutn the original

pleading.” Fed. R. Civ. P. 15(c)(1)(B).Meaning, in the context of a Section 2255

proceeding, thathe amended claims must “arise from the same core facts as the t

mel

filed claims,” and not “depend upon events separate in ‘both time and type’ from the

originally raised episodes.Mayle 545 U.S. at 657 (internal citation omitted).
Contrary to Movarn$ characterization(Doc. 14 atl10), the Perucchi Declaration

was not cited in the original filingSee(Doc. 1 at 21.)Nor was the Perucchi Declaratio

attached to the original filing, as it was with the amended filing. (Ddc) Rather, the

original filing discusses Rusch’allegedly perjuredtestimony that hesurreptitiously

—

notarized Perucchi's signature and references Perucchi’s involvement with one of tr

Swiss funds (Id.) As part of this discussion, Movant cites documdht themselves
cite the Perucchi Declaration.(Id.) (citing CR Docs. 471 & 43) The disputed
guotationsfrom the Perucchi Declaration concern the saiaeow groupingof factsas
the discussion in the original filinghamely, Perucchi’s role in the Swiss fund, h
awareness of the fund’'s operations, and which documemnisrsenally signed(Doc. 7

at 6; Doc. 71 at8.) Thus, because both the new quotatiand the original filing discuss

is

the same common core of operative facts, which concern events that occurred at thie sa

time and were of the same type, the quotations rbkatk to the original filing date ang
are nottime-barred. The Governmentloes not specifically identify, and the Court dof
not find, any other claims barred by the statute of limitationsus,none of Movant’s

claims are time-barred.

C. TheLaw of the Case, Waiver, and Procedural Default

The Government argues that many of Movant's claims have besved,

-8-
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procedurally-defaulted, @readyconsidered by this Court. (Doc. 11.)

The Ninth Circuit Court of Appeals affirmed this Court's determination that the
information in the Perucchi Decktion and information relating to Rusch continuing to
practice law under a pseudonym do not provide any basis for téfigeéd States v. Keyr
No. 1510393 2017 WL 42847579th Cir. Sept. 27, 2017¥ee(CR Doc. 475 at 12 n.5;

CR Doc. 463; CR Doc. 475 at 12.) Under the law of the case doctrine, this Court i

generally prolbited from reconsideringssues already decided by an appellate court,
United States v. Alexandet06 F.3d 874 (9th Cir. 1997); therefore, this Court cannpot
reconsider these issues.

For the Court to reach the merit¢ Movant’'s remaining claims, Movant must
show that his claims are neither procedurally defaulted nor waiBedisley v. United
States 523 U.S. 614, 622 (1998). A defendamtives defenses or objections, not raised

before trial, regarding “defect[s] in instituting the prosecutienicluding “error[s] in

\~4

the grandury proceeding—and “defect[s] in the indictment.” Fed. R. Crim. P.
12(b)(3);see also Davis v. United Statdd.1 U.S. 233, 2442 (1973) (holding that Rel

12 waiver applies to Section 2255 proceedings). Procedural default bars habeas [revi

of a movant’s viable claims that were not raiseddirect review. Bousley 523 U.S. at
622.
In the Section 2255 contexd, movant can only overconveaiver and proagural

defaultby showing either “cause” and “prejudice” or “actual innocendel.” Failure to

satisfy either of the causadprejudice factors obviates the need to evaluate the other.

See United States Frady, 456 U.S. 152, 167 (1982). Learning tlhabhew claim is a
possibility—based uponpreviously undiscovered facts that were discoverable wijth
reasonable diligeneedoes not, alone, amount to cau§=eMurray v. Carrier, 477 U.S.
478, 488 (1986). There must be some “objective factor externaktdefense” that

impeded counsel’s ability to comply with a procedural rule, such as “a factual or lega
basis for a claimthat] was not reasonably available to counsel” or a severe drror

rendering counsel constitutionally ineffective that “impute[s]” default to the Governmjent.
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Id. (applying these rules to the analogous Section 2254 exhaustion casgextpleman
v. Thompson501 U.S. 722, 74816 (1991) (discussing the overlapping policy interest
finality that influences procedural default rules in Section 2255 and Section

actions);Frady, 456 U.S. at 166 (noting that federal prisoners under Section 2255 d
receive “preferred status when they seek postconviction relief,” when compare

Section 2254prisoners). The actual innocence exception is “very narro@awyer v.

Whitley, 505 U.S. 333, 33911 (1992), requiring a showing that “in light of all the

evidence,’ ‘it is more likely thamot that no reasonable juror would have convicted t
movant. Bousley 523 U.S. at 623 (quotingschlupv. Delg 513 U.S. 298, 3228
(1995)).

Waiver and procedural default do not apply to claohseffective assistance of
trial counsel,Massaro v. United State$38 U.S. 500, 5092003), orclaims that
challenge a court’s subjentatter jurisdiction Sebelius v. Auburn Reg’l Med. CtE68
U.S. 145, 153 (2013)tnited States v. DurhanB41 F.2d 886, 892 (9th Cir. 1991
(refusing toevaluate procedural defautue to challenge to court’s jurisdiction basq
upon allegely improper appointment of a government attorney).

Therefore, Movant's Ground One and Ground Fmeffective assistance of
counsel claims are neither procedurally defaulted nor waived.

1. Ground Two

In Ground Two Movant makedour Due Process arguments alleging Governmg
perjury. (Doc. 7 at 6; Doc.-¥ at ~13.) First, Movant claims that Cheryl Bradley ar
ChristopherRusch, Government witnesses, committed perjury by testifying that Mo
had prepared FBAR forms, which Movant claims do not exist. (Ddcaf/7.) Second,
Movant claims that Rusch perjured himself by testifying that he printed and faxed e
that would become Exhibits 52 and t83Movant;Movant claims he never received ske
documents. I¢. at 9.) Third, Movant claims that Rusch provided “false testimony”
using Movant's “passport and personal information without [Movant’'s] knowledge

permission.” [d.) Fourth, Movant claims that Rusch perjured himself by testifying t

-10 -

in
D25¢

D NO
d tc

174

2d

2Nt
d

vant

mail

by

or

hat




© 00 N o o B~ W N B

N N DD NN NNNDNRRRRER R R B R R
W N o g N~ W NP O © 0 N O 0o M W N PRk O

Rusch created and oversaw the Swiss funds for Movant's benefit, while Movant cor
that he was only “to be the initial investor into the foreign hedge funds.’at(9—-10.)

All of Movant's remaining Ground Two claims are proceduralfaulted.
Movant did not raise any of these arguments on direct appeal and he fails to show
Movant's second, third, and fourth claims concern facts Movant knew before ap
Movant’s first claim, concerning the existence of the FBARS, involves information
Movant could have learned with reasonable diligence prior to appeal. Finally, Mc
does not suggest, and the Court does not find, that he has made a showing of
innocence.

2. Ground Three

Whether Movant has waived or procedurally defaulted his Ground Three cl
turns on their meaning. In Ground Three, Movant makes two arguments. One chal
the appointment of the Government attorneys who prosecuted the underlying cri
case. (Doc. 7 at 7; Doc. 7-1 at 17.) The other concerns his criminal refetral. (

First, Movant argues that the Government should be compelled to disclos
documents proving that the attorneys representing the United States were pr
appointed. (Doc. -1 at 16.) If such disclosurestablisheghat the attorneys werg
improperly appointed, Movant argues, then “the charges were wrongfully broy
against Movant. 1d.) Movant's suggested import of this claim is not clear. Mova
could be arguing that because the Government attorneys were improperly appoints
indictment is nullified. Alternatively, Movant could be arguing that the Article Il ca
and controversy requirement was not satisfied, because the United States was not
to the action, preventing the Codirdom having had subjechatterjurisdiction over the
criminal matter.See(ld.)

Second, Movant asks that the Cowrtorde Governmentisclosure ofMovant's
criminal referral from the IRS, which Movant claims an “appellate body” has alrg
ordered the Government to disclose. (Doc. 7 at 7.)

To the extent that both of Movant’s Ground Three claims relate to defects il

-11 -
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indictment or with the criminal referral, they are waived and procedurally defau
Movant did not raise these issues pretrial, as required by Rule 12(b), and did not
them on direct review, as required by the procedural default standard. FurtivantM
has not shown cause, because informatedatingto the appointment of attorneys an
the criminal referralvas discoverablewith reasonable diligence prior to triaMovant
does not allege that the factual or legal basis for the claim was not reasonably avail
counsel or that counsel was constitutionally ineffective for failing to uncover these
or make these claims.

Furthermore, Movant has not presented any evidence that would mee
extremely narrow test of actual innocence. Errors in the indictment or with the grang
process, taken as true, would not be so forceful as to prevent any reasonable jurg
convicting Movant, taking all evidence into consideration. Thus, Movant’'s claims
stylized, will not be considered, because Movant has shown neither cause nor
innocence.

In contrast, to the extent that Movant’'s appointment claim can be rea
suggesting that this Court did not have submeatter jurisdiction in the underlying
criminal case, it is neither waived nor procedurally-defaulted.

D. Grounds One and Four: I neffective Assistance of Counsel

Movantidentifies two attorneys who allegedly provided him with constitutiong
ineffective assistance of counselhe first is Michael Minns, Movant’s attorney durin
trial and on appeal. (Doc. 7 at 5; Doc. 7-1 at 1-6.) The second is Joy Bertrand, Mo
local counsel (Doc. 7 at 8.)

The Sixth Amendment provides criminal defendamt® face incarceratiowith
the right to effective assistance of couresetall critical stages of the criminal procéss
lowa v. Tovar, 541 U.S. 77, 881 (2004); seeU.S. Const. amend. VIStrickland v.
Washington 466 U.S. 668, 686 (1984 )Critical stages of the criminal processluue,
but are not limited to, the guithase of a trialUnited States v. Wa@d&88 U.S. 218,
22627 (1967), sentencinglempa v. Rhay389 U.S. 128, 1371967), and motionfor a
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new trial filed before a dire@ppealby-right is waived or decidedRodgers v. Marshall
678 F.3d 1149, 11569 (9th Cir. 2012)yrev’d on othergrounds 569 U.S. 58(2013) (per
curiam); United States v. DaVluro, 87 F.3d 1078, 1080 (9th Cir. 199@er curiam)
Menefieldv. Borg, 881 F.2d 696, 699 (9th Cir. 198%ut cf. Rodgers 569 U.S. at 61
(assuming, without deciding, thtte posttrial, preappeal period for a new trial motion
a critical stage of the proceeding).

To establish ineffective assistance of counsel in violation of the Sixth Amendn
a movant must show both deficient performance and preju@teckland 466 U.S.at
687. A court is free to evaluate either factor first and need not proceed with the inqy
a movant fails to satisfy the first considered factdr.at 696.

Deficient performance exists where counsel'sfgrenance fell below an
objedive standard of reasonableness” in light of “prevailing professional norfds 4t
688. “Judicial scrutiny of counsel’'s performance must be highly deferential,” given
variety of circumstances faced by defense counsel [and] the range of legitimate dec
regarding how best to represent a criminal defendddt.at 689. Given “the distorting
effects of hindsight a court “must indulge a strong presumption” that counss
performance is not objectively unreasonabld. at 683-90. “Strategic choices madeg
after thorough investigation of law and facts relevant to plausible options are virt
unchallengeable.ld. at 691. Professional standards of conduct serve asdmpositive
guidesfor evaluating counsel’serformance.ld. at 688. Mere conclusory allegations
ineffective assistance do not provide the basis for Section 2255 i@éefames v. Borg
24 F.3d 20, 26 (9th Cir. 1994).

Prejudice requires a movant to “show that there is a reasonable probability
but for counsel’s unprofessional errors, the result of the proceeding would have
different.” Id. at 694. “The likelihood of adifferentresult must be substantial, not jus
conceivable.” Harrington v. Richter 562 U.S. 86, 112 (2011)A court evaluatea
movant’s showing in light of “the totality of the evidence” that was before the trial cc
Strickland 466 U.Sat 695-96.
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Ultimately, this analysis is aimed at determining “whether counsel’s condug
undermined the proper functioning of the adversarial process that the trial cann
relied on as having produced a just resuld’ at 686.

1. Ground One

t sa
ot k

Movant claims that his trial counsel, Mr. Minns, was constitutionally ineffective

for failing to call any witnesses or to present any evidence after the Government res
casein-chief. (Doc. 7 at 5.) Movant alleges that Mr. Minns acted upon a belietlbat
Government had not met its burden of proold.)( Specifically Movant cites four
defense expert witnesses that had prepared reports, but who Mr. Minns did not call
the guilt-phase; “multiple factual witnesses ready to testify on” Movant’s be¥taif Mr.
Minns did not callduring the guikphase;Movant’s unfulfilled deire to testify at trial,
andunfavorable statements made by Mr. Minns as to his own perform@dceDoc. 7
1latl1-6.)

The Courtrejects the factual basikat Mr. Minns was ineffective for not calling
any witnesses at trial While Mr. Minns did not personally call any witnesses, M
Kimerer, attorney for Movant's calefendantcalled Gary Stuart, a joittefense expert
witness. (CR Doc. 336.)Mr. Stuart was retained by both Movant and hisleéendant,
had met with Mr. Minns and Movant, referred to both Movant and hadetendant when

ted

duril

giving testimony, formed his opinion, in part, on documents provided by both Moyant

and his cedefendant, Ifl. at 2648, 2654, 2657, 266385, 2670), and Mr. Minns referred
to the witness as “a joint witness” as to which Mr. Kimerer and Mr. Minns “both ha
great deal of input,” (CR Doc. 323 at 45Nir. Stuart testified that Cristopher Rusch
Movant's former attorney turnedovernment witnes$iad engaged in multiple violation:
of The California Rules of Professional Conductld.) If believed, Mr. Stuart’s

testimony could have served to impeach Rusch as a witness and to insulate Mova
his caedefendant from criminal liability byestablishing a relianeen-counsel defense
based, in part, upon Rusch’s alleged violation of his duties as an att@ae{CR Doc.

336 at 2658.) Thus, while it is technically not false that Mr. Minns did not personally
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nor directly examine a witness as part of the defensa&ein-chief, it is certainly
factually incorret to suggest that Mr. Minns was not involved in the presentation of
expert witness for the defense.

Furthermore, insofar as Movant is claiming that counsel was ineffective for fa
to call unidentified witnessesr to call identified factual withnesses whose purport
testimony has not been established, Movant has not shown prejiRhejidice cannot
be established by mere speculation thatientifiedwitnesses could be found, that the
would agree to testify, and that the content of their testimony would be favor
Wildeman v. Johnsor26l F.3d 832, 839 (9th Cir. 2001pows v.Wood 211 F.3d 480,
486 (9th Cir. 2000)United States v. Harden846 F.2d 1229, 12382 (9th Cir. 1988)
(denying a movant’s ineffective assistance claim, in part, upon failure to show t
proposed witness would be willing to testifynited States WWlurray, 751 F.2d 1528,
1535 (9th Cir. 1985) (denying an ineffective assistance claim, in part, on a mov
failure to “identify any witnesses that his counsel should have called that could havs
helpful.”); Evans v. Cockrell285 F.3d 370, 377 (5th Cir. 2002) (“[Clomplaints ¢

an

ling

y
able

hat

ant’
bee
nf

uncalled witnesses are not favored in federal habeas corpus review because allegation:

what the witness would have testified aaggkly speculative.”).

Additionally, Movant has not shown that counsel was deficient by declining to
the fouridentified expert witnesses: Matthew Kadish, Gail Prather, Cynthia, Kind
Ron Braver There are a number akasonable strategic consideraticdhst could
influence an attorney’s decision to call, or refrain from calling, an expert witn
including:the attorney’s theory of the case, the strength and focus of the opposing p
case, theonclusionsand the certaintgf the expert’s report, an evaluation of the exper
potential demeanor and presence on the stand, the expert's vulnerability to
examinationthe role the expert will have in either clarifying or dilutirsgues in the
case, and financial considerationg\s the American Bar Associatiatescribes in its
aspirational rules for criminal defense counsel:

Defense counsel has no obligation to present evidence, and should always
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consider, in consultation with the client, whether a decision not to present
evidence may be in the client’'s best interest. In making this decision,
defense counsel should consider the impact of any evidence the defense
would present and the potential damage that prosecutionexassnation

or a rebuttal case could do, as well as the quality of the prosecution’s
evidence.

ABA Criminal Justice Standard for the Defense Function 4-7.6 (4th ed. 2017).

Movant was convicted under 26 U.S.C7Z06(1)for willfully filing a false tax
return, which required the Government to prove beyond a reasonable doubt that (J
defendant made and signed a tax return for the respective years that he knew co
false information as to a material matter,” (2) “the returns contained a written declaf
that they were being signed subject to the penalties of perjury,” and (3) “in filing the
tax returns the defendant acted willfully.” (CR Doc. 339 at 3018mha#ter ismaterial if
“it had a natural tendency to influence or was capable of influencing the decisio
activities of the Internal Revenue Serviceld.)

The primary focus of these witnesses’ testimony was on matters for which Mq
was ultimately not convictedMr. Kadish’s opinion was expressly limited to Movant
duty to file FBARs, (CR Doc. 198 at 1), a charge that was dismisseéth prejudice,
(CR Doc. 308.) Ms. Prather and Mr. Braver concluded that Movant owed no net tax
Doc. 1982 at 2 CR Doc. 370, which is notan element of Section 7206(1Ms. King’s
report only discusses securities laws, (CR Doc.-30&incger which no charges were
filed.

Beyond the general considerations that bear on an attorney’s decision to
witness, and tharelevancy of mosthe proposed experts’ opinions, there were spec
reasonghat could havenfluencedMr. Minns’ decision not to calMr. Kadish and Mr.
Braver Rusch, to the defense’s surprise, testified that the shares in the Swiss fund
bearer shares. (Doc. 335 at 2605.) Mr. Kadish told Mr. Minns that this may tri
FBAR reporting dutiegor U.S. citizens holding those sharesd.)( Mr. Minns became
concerned that this might raise “a question of first impression” as to the FBAR repd

requirements, because Movant never held bearer shares, but was accused of acces
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account through a nominee who did hold those shatds) Thus, there was a risk o
cross-examination thaWr. Kadish would admit that Movant had an FBAR reportir
duty. (d.) Given that Mr. Kadish’s testimony was meant to rebut the FBAR repor|
charge, it would have been risky tdldam given his newfound uncertainty of Movant’
duty to report.

Furthermore, there were reasonable strategic reasons not to call Mr. Braver (
the guiltphase of the trial. While Mr. Braver ultimately concluded that Movant owed
net tax, which benefitted Movant during sentencing, he did testify that Movant
unreported income during 2007 and 2008, which would hasi@forced the
Government’s case for the crime that Movant was ultimately convicted. (CR Doc. 3
12526, 131.) Additionally, it made sense to not call both Mr. Braver and Ms. Prathe
Mr. Braver disagreed with Ms. Prather’s calculations, which would have allowed
Government to highlight inconsistency in defense expert testimony. D@R 370 at
105-06.)

Additionally, Mr. Minns’ decision regarding when to call witnesses seemed t(
influenced by the witnesses the Government actually called; thus establishing tha
Minns was making a reasoned choice which witnesses to utilize rather thar
unreasonably failing to call witnesses. (Doc. 370 at 1§#4JiGg thatMr. Minns did not
call Mr. Braver during the gu#phase of the trial due to the Government not calli
particular experts).

Movant claims that it was “not a sound trial strategy” for Mr. Minns to refuse
call these experts based upon his evaluation of the strength of tleen@ewnt’'s case.
(Doc. 18 at 3.) Movant's argument, however, is conclusory, and does not rebut
extensive presumption of reasonableness given to trial counsel’s strategic ded¥ion
Minns investigated the possibility of using these experts, observed the strength ang
of the Government’s case, and ultimately chose not to call on them to tdstifg. even
if the witnesses’ testimony would have been tangentially responsive to the Govesnn

case, Mr. Minns acted within the wide range of reasonableness in refusing to call thg
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For this same reaspMovant cannot show prejudice. Movant contends that

as

part of their testimony, these expert withesses would have presented evidenoelth

c

have negated willfulness. (Doc. 18 atl4.) Weighing the expert’'s testimony in their

reports against the Governmewidenceduring trial, there is not a reasonable probabili
that the jury would not have found willfulness. Movant is attempting to dissect
magnify the conclusions in teeexpert reports. While small portions of these exper
testimony would have been relevant in respondinthécGovernmerd case, they do not
present the necessary evidentiary force to show a reasonable probability that the o
would have been different.

Movant argues that this Court’s finding during sentencing, where Mr. Minns

directly call an expert witness, that the Government did not establish a tax loss

ty
ano

IS

Utco

did

on

preponderance of the evidence standard shows a reasonable probability that the outca

of the guilt-phase of the proceeding would have been diffdnadtMr. Minns called the
experts. (Doc. 14 at 8.) As noted above, however, tax loss is not an element of
offenseof which Movant was convicted.This Court’s finding was relevant as to th
sentence imposed and not as to Movant’s géilspecific findingby a specific authoryt
following testimonyon a specific topiddy a specific withess does not establish,
Movant suggesisthat other findings by another authorityould be made following
testimonyon other topics by othevitnesses.See(ld. at 9) (“Had witnesses testifiexhd
evidence [been] presented at trial, the fact finder, like this Court, reasonably would
found that the government had not met its burden of proof on any count.”).
Additionally, Mr. Minns’ recommendation that Movant not testify at tri
establishe neither deficient performance nor prejuditteis reasonable for an attorney t
recommend that a criminal defendant not waive their Fifth Amendment right against
incrimination. Cf. U.S. Const. amend. \Brown v. UnitedStates 356 U.S. 148, 1556
(1958) (discussing Fifth Amendment waiver). Mr. Minns, after consideration, ultimg
decided that it would be imprudent to call Movant as a witgass Rusch’s testimony.
See(CR Doc. 330at 141#18) (noting that Mr. Minns’ recommendation that Moxa
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testify was contingent on Rusch’s testimgn§R Doc. 338 at 2948) (noting that M.

Minns told his client, after deliberation, not to testifgge also(CR Doc. 323 at 9)
(discussing Mr. Kimerer'gretrialuncertainty as to whether Movant and hisdedendant

would testify). Further Movant does not describe the content of his proposed testim

ony

and thus cannot show prejudice due to a failure to show a reasonable probability that t

outcome of the proceeding would have been different.

Furthermore Mr. Minns’ statements regarding his own performance do
establishconstitutionally ineffective assistance of counskirst, Movant highlights Mr.
Minns’ statement “we really shouldn’t have professiondhesses. We should have
experts. We need eperts,” (Doc. 71 at 1) as an admission that Mr. Miathelieved the

defense needed to call experts to put on their dsleantfails to appreciate the cat

surrounding this statement. Mr. Minngas not admitting that the defense needed

experts, butwas criticizing the Government for using whdte calls “professional

witnesses,” who helaims“go to witnesstestifying school,” while conceding that experts

areimportantto the adversarial proces¢CR Doc. 338 at 2953.)Second Mr. Minns’

not

statement during sentencing that he made “some seriously bad strategy decisions” dc

not establish thahe provided constitutionally ineffective assistance of counséh
admission of imperfect performance is not necessarilya@mission to thesort of
seriously gave error required to establish constitutional ineffectivenedsis is
particularly truein the sentencing context, whesa attorney couldvrongfully surmise
that such prostrationwould garner sympathy for the sodorbesentenced client

Additionally, attorneys are equally subject to the hindsight bias that courts must ¢

juar

against when evaluating past performance with the benefit of future knowledge, miakin

their own after-the-fact admissions suspect.

Finally, Movant’s claim that Mr. Minns presented no evidence, making |
ineffective, shows neither deficient performance nor prejudice, because it is concl
and does not suggesthat evidence Mr. Minns should have presented and how |1

would have affected the outcome of the caSeeSecrease WValker No. 2:09cv-299
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JAM TJB, 2011 WL 2790155, at *10 (E.D. Cal. July 13, 2011) (cifiaghes v. Borg24
F.3d 20, 26 (9th Cir. 199% adopted byNo. 2:09¢cv-299 JAM TJB (E.D. Cal. July 22,
2011).
2. Ground Four

Movant makes four claims of ineffective assistance of counsel concerning
Bertrand’s work before and after triaFirst, Movant claims that Ms. Bertrand was pai
for work, regarding the investigation of jurors, that she did not comp(Etec. 7 at8.)
Second, Movant argues that Ms. Bertrand’s representation of him in an ultim
dismissed state court proceeding and in a federal bond hearing behooved hemto

thatdismissal to this Court(Id.) The effect of this presentation, Movant claimguld

Ms

atel’

pres

have been to lower his custody level, which would have resulted in incarceratipn i

Arizona, near his family, rather tham Texas. (d.) Movant’s third claim is difficult to
dissect. It appears that Movant is claiming that Ms. Bertrand was aokas affidavit
by Pierre Gabris and that she told Movant of this fact, but later claimed that she le
of this affidavit from Movant.(Id.) Further, she waallegedlyin direct contact with Mr.
Gabris, Mr. Perucchiand Movant’'s counsel in Movant’s civil case agaMmst Perucchi.
(Id.) Despite all of this, Movant claims, Ms. Bertrand failed to “obtain and file”
Perucchi Declaratiorwith this Court. (Id.) Finally, Movant’'s fourth claim is that
following Movant’'s incarceration, Ms. Bertrand refused to directly communicate v
Movant, except for occasional phone calls, even regarding Movant’s Rule 33 motig
a new trial, effectively “denying [Movant] access to the [Clourfld.) This prevented
Movant from providingallegedlynew information to the Court, such as theueehi
Declaration. id.)

The Government argues that Movant was not owed constitutionally effe
assistance of counsel in preparing his Rule 33 motion for a new trial. (Doc. 11
Becausehis Court previously treated that motion as a collateral action for the purp
of AEDPA'’s statute of limitationghe Government argueis,should treat it similarly for

determining Movant’s constitutional protectiondd.) This Court disagrees; its previou
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holding was limited to the statute of limitations context and is not determinative
Movant's right to effective assistance of counsel. Therefore, following the Ninth Ci
Court of Appeals precedent discussed above, Movant had a right to effective assistg
counsel in filing his Rule 33 motion.

First, assuming that it is objectively unreasonable for an attorney to fail to per

for
'Cuit

ANCE

forn

work for which the attorney was paid, Movant was not prejudiced by Ms. Bertrand’s

alleged failure td‘complete[] her work [or her] refus[al] to return unused fundgd.)

Movant's claim suggesthat Ms. Bertrand could have remedied her allegedly incomplete

performance by returning the unearned funfld.) Thus, Movant's claim is focused of
compenation, not procedural outcom@&herefore, because Movant does not suggest {
there is a reasonable probability that the outcome of the proceedings would havg
different if Ms. Bertrand completed her allegedly deficient jury investigation, Movan
not prejudiced.

Secong assuming that Ms. Bertrand knew of, and failed to disclose,
information relating to the dismissal of Movant’'s state court proceeding, Movant
failed to show prejudice.Movant does not argue that the result of the sentence w
have been different, but rather that Movant's custody level would have been lowe
this information was known.Custody leveldeterminationshowever, are not madsy
this Court, but by the Bureau of Prisons, and cannot be reviewed in a Section
action. Johnson v. United StateNos. 3:11cv-345+DW, 3:0%cr-173FDW, 2012 WL
6642085, at *3 (W.D.N.C. Dec. 20, 2012Therefore, Movant has failed to show thj
there is a reasonable probability that the result of the proceeding would have
different; therefore, he fails to show prejudice.

Third, even assuming that Ms. Bertrand was aware of the Gabris affidavit bé
Movant was that she was in contact with Mr. Gabris, Mr. Perucchi, and Movant’s st
court attorney, and that she failed to obtain and submiteéha&€hi DeclarationMovart
has failed to show prejudice. The Ninth CircGnurt of Appealsaffirmed this Court’s

express rejection of the claim that the Perucchi Declaratioraio@ctinformation that
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would provide any basis for requiring a new tridnited States v. KeyNo. 1510393
(9th Cir. Sept. 27, 2017JCR Doc. 475 at 12 n.5)Thus, because Movant has not shoy
a reasonable probability that the outcome of the proceeding would have been dif
had Ms. Bertrand submitted the Perucchi Declaration, he was not prejudiced.
Fourth,assuming that Ms. Bertrand refused tonocaunicate with Movant directly,

Movant fails to show prejudiceMovant’s only specific claim in this regard is that th

Vin

fere

e

failure to communicate resulted in Ms. Bertrand failing to file the Perucchi Declaration.

As discussed in the previous paragraph, that alleged failure does not constitute pre
For the same reason, tharportedcause of thahon-prejudice-Ms. Bertrand’s alleged
failure to communicate—does not constitute prejudice.
E. Ground Three: Appointment and Criminal Referral |ssues

The strongest forolation of Movant’s non-defaulted and wwaived appointment
claim proceeds in five stepSee(Doc. 7 at 7; Doc. -4 at 13-17.) TheAssistant United
States Attorneys (“AUSAs”) and Department of Justice (“DOJ”) trial attorneys \
initiated and pursued prosecutiarere improperly appointed. Therefore, they were 1
proper representatives of the United States in the criminal proceetimg, the United

States was not a party to the action. As a result, this Court had no snajtmt

jurisdiction over the criminal proceedingAccordingly, this Court must vacate the

criminal conviction that was rendered without proper authority.

Federal courts are courts of limited jurisdiction and must have subpdter
jurisdiction to authoritativelyrender judgment United States vJacobo Castillp 496
F.3d 947, 951 (9th Cir. 200{g&n bany, seeRestatenent (Second) of Judgementd §

(Am. Law. Inst. 1982 For circuit and district courts, the outer bounds of this

jurisdiction are defined by the Constitutjamhile the inner bounds are defined by feder
law. U.S. Const. art. lll, &, cls. 1 & 2(statng that the original jurisdiction of the
Supreme Court cannot be modified by federal lawiticle Il requires thaia “case” or
“controversy” exist for a federal court to have gectmatter jurisdiction over a
proceeding.U.S. Const. artll, 8§ 2, cl. 1;see Flast v. Coher392 U.S. 83, 9496 (1968)
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(“[T]he judicial power of federal courts is constitutionally restricted to ‘cases’ §
‘controversies.™).

The Constitution enumerates particular cases and controversies over which f
courts have subjeanatter jurisdiction, including those “Controversies to which t
United States” is a party and “Cases arising under .. the Laws of the United Statés.
U.S. Const. art. Ill, 8 2 Thus, in a federal criminal proceeding, federal courts h:
jurisdiction where the United States is a party for two reasons. First, by the mere fa

the United Statess a party. Second, because the United States has standing to

and

cder

nve

ct th

brin

criminal proceedings under federal laim contrast, when the United States is not a party

to a federal criminal proceeding, a federal court has no subgitér jurisdiction,
because the United States is not a party and because private indikek&iso standing
to claim alleged violations of federatiminal law. See Linda R.S. v. Richard,2L10
U.S. 614, 619 (1973) (holding that private individuals have no “judicially cogniza
interest in the prosecution or nonprosecution of anothef”)Young v. United States e
rel. Vuitton et Fils S.A.481 U.S. 787, 7B-801(1987) (discussing the rare situatiof
motivated by separation of powarsncernsand the inherent power of courts to regula
judicial proceedings, where a court can empower a private individual to prost
criminal contempt proceedings as a representative of the United States).

It is well-settled that a federal court’s jurisdiction cannot be expanded by staty

extend beyond the Constitution’s limits.See U.S. Const. art. VI, cl. 2(“This

Constitution,and the Laws of the United Statedich shall be made in Pursuance

thereof. .. shall be the supreme Law of the LandV)arbury v. Madison 5 U.S.(1
Cranch)137, 180 (1803) (“[A] law repugnant to the constitution is voidHdgson v.
Browerbank 9 U.S. (5 Cranch) 303, 304 (1809) (A “statute cannot extend the jurisdic
[of a federal court] beyond the limits of the constitufipn By statute, district courts

have original jurisdiction over “offenses against the laws of the United States.

U.S.C. § 3231 (2012) This broad statutory grant of authority over criminal matterg i

constrained, however, by the Article Il case-and-controversy requirement.
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When a trial court rendered a judgment without sulmjeatter jurisdiction, a
habeas court can provide relidowen v. Johnstoi306 U.S. 19, 23—-24 (1939).

The United States is a party to a proceeding if a single “proper represents
participatesUnited States v. Providence Journal C485 U.S. 693, 708 (1988Ynited
States vDurham 941 F.2d 886, 892 (9th Cir. 1991)nited States v. Garcidndrade
No. 13CR-9934EG, 2013 WL 4027859, at *5 (S.D. Cal. Aug. 6, 2013)This
designation is not defeated by the presence of improper representatiiessd States v.
Plesinskj 912 F.2d 1033, 1038 (9th Cir. 1990). Indeed, an unauthorized attmaney
appear “in court alone on several occasions” and jurisdiction is not defeated so Id

that attorney “wasat all times acting under thdirection and supervision of” a prope

representative Plesinskj 912 F.2d at 10380nly “offi cers of the Department of Justice

under the direction of the Attorney General” may be proper representatives of the |
States in criminal proceedingge]xcept as otherwise authorized by law.” 28 U.S.
§ 516 (2012)accordFed. R. Crim. P. 1(b).

Officers must be appointed in accordance with the Appointments Clause.
Const. art. Il, 8 2, cl. 2. AUSAs and DOJ trial attorneys are inferior officers of the U
States. SeePlesinskj 912 F.2dat 1036—37 The default rule is that inferior officers ma
be appointed only by the President with the advice and consent of the Senate.
Const. art. 2, 8 2, cl. 2. Congress, however, may vest this appointment atftinoutitsy
President alone, in the Courts of Law, or in the Heads of Departméais.”

Congress has vested the appointment power of AUSAs, 28 U.$@2(8)
(2012) andDOJtrial attorneysjd. 8§ 515,in the Attorney Generawho is the head of the
Department of Justiced. 8 503 The Attorney General may delegate this appointm
power to others within the Department of Justi€eeid. § 510 (permitting delegation of
“any function of the Attorney GeneralPlesinskj 912 F.2d at 1036-37.

AUSAs are required to take an oath of office “to faithfully exe¢tteir] duties,”
28 US.C. § 544 (2012)and failure to take this oath prevents an AUSA from being
proper representative of the governmétgsinskj 912 F.2d 1039seeFed. R. Crim. P.
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1(b). Mere failure to readminister a lapsed oath, however, does not prevent an attg
from properly representing the United Staieshat attorney is unaware of the lapsg
Plesinskj 912 F.2d at 1039. DQJ trial attorneys must also take ansestB8 U.S.C.
§ 515(a) (2012)5 U.S.C. 83331 (2012) however, there is no cdaw in this circuit
discussing whether this oath is a condition precedent to their representative caj
This Court assumes, without deciding, that this oath must be taken before DO,
attorneys can act in their representative capacity.

According to Movant, Timothy J. Stockwe#l,DOJtrial attorney who prosecuteq

rne

1%

DaCI
) tri:

Movant's casewas properly appointed and originally took an oath which has since

lapsed. (Doc. 71 at 13; Doc. 22.) According to the Court’s recordd)r. Stockwell
was involved throughout the entire life of the underlying criminal ca$éus, Mr.
Stockwell was a proper representative of the government in the undemtymgal case,
providing this Court with subject-matter jurisdiction in that proceeding.

Movant also “questions whethethe present attorney appearing for t
government” in this Section 2255 action is properly appointédoc. 14 at11l n.8.)
Movantfails to provide evidence establishing that there is no properly appointed attc
who took th& oath in the present action; therefore, this Court is satisfied as to its pr
subject-matter jurisdictiof.

F. Discovery, Evidentiary Hearing, and Motion to Compel

In a Section 2255 proceeding, a court need not order an evidentiary heari
permit dicovery wherea movant’'s claims, if true, would not entitle him to relidRule
6(a) of Rules Governing Section 2255 Proceedings (stating that discovel
discretionarily allowed on a finding of good causBjacy v.Gramley 520 U.S. 899,
908-09 (1997) (defining good cause as movant’s showing that if his claims were try
would be entitled to relie{quoting Harris v. Nelson 394 U.S. 286, 300 (1969))); 28

% Because subjegnatter jurisdiction is a condition precedent to this Cour
adjudicatory power the Government must inform the Couft it knows that no
Government attorney, appearingthe underlying criminal caser the present Section
2255 action, satisfies the appointment and oath requirements.
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U.S.C. 82255(b) (2012)requiring an evidentiary hearing except where “the motion @
the files and records of the case conclusively show that the prisoner is entitled
relief.”).
Because Movant's uwaived and noefaulted claims, taken as true, would n
entitle him to relief, this Court will not allow any form of discovery.
IV.  Conclusion
This Court has reviewed all of Movant's claims de novo and fthds Movant is
not entitled to Section 2255 relief.
Based on the foregoing,
IT IS ORDERED that the Magistrate Judge’s Report & Recommendatibaoc.
17), is ACCEPTED and Movant’s objections, (Doc. 18)are OVERRULED;
accordingly,
e Movant'samended Motion Under 28 U.S.C2855 to Vacate, Set Aside
or Correct a Sentence by a Person in Federal Custody (Doc. 7; CR
474) is denied and dismissed with prejuchcel the Clerk of the Court shal
enter judgment accordingly;
e Leave to proceeih forma pauperion appeal is denied;
o A Certificate of Appealabilitys denied because Movant has not made
substantial showing of the denial of a constitutional riglee Slack v.
McDaniel 529 U.S. 473, 48384 (2000)
IT ISFURTHER ORDERED that Movant’'s Motion to Compel Government t
Produce Documents, (Doc. 19)DENIED.
Dated this 24th day of October, 2017.

James A. Teilb‘ﬂrg
Senior United States District Judge
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