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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Michael Quiel, No. CV-16-01535-PHX-JAT

Petitioner, CR-11-02385-PHX-JAT
V. ORDER
USA,

Regpondert.

Pending before the Court is Micha@uiel's (“Petitioner”) Amended Motion to

Reconsider Order, (Doc. 24), wh fully incorporates Petitioms Motion to Reconsider

Order, (Doc. 23). Much of the background ofthase is set out in this Court’s orde

denying Petitioner’s request f@8 U.S.C. § 2255 relief. (Do@1). Subsguent to the
Court’s denial of § 2255 relief: (1) PetitianBled a motion for reonsideration and an
amended motion for reconsideration, (Do28 & 24); (2) the Government filed 3
response to Petitioner’'s amendedtion for reconsideration, @. 31), pursuant to this
Court’s order, (Doc. 28), and f@®ner permissibly filed a reply, (Doc. 32); and (3) th
Government filed evidence allegedly estdbhg that at least one attorney in th
underlying criminal case was appointed puréua the Appointmeis Clause and gave
the statutorily-required oath of office, (DA&S5), as required by the Court, (Doc. 34), af
Petitioner objected to that evidence, (D®8), which he later supplemented, (Doc. 37).

! Additionally, Petitioner has appealed tl@®urt's denial of 8§ 2255 relief.
&Do_c_. 25). The Ninth Circuit has held thappeal in abeyance pending resolution
etitioner’'s amended motion foro@nsideration. (Doc. 27).
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l. Governing Law

Motions for reconsideration are disfavoreaid “[tjhe Court Wl ordinarily deny”

such motions “abse a showing of manifest error @ showing of new facts or legal

authority that could not haveeen brought to its atteon earlier with reasonablg
diligence.” LRCiv 7.2(g). Ta party seeking reconsidémn must “point out with

specificity the matters the movant beliewesre overlooked or mapprehended by the
Court, any new matters brought to the Caudttention for the first time and the reaso
they were not presented earli@nd any specific modifit@ns being sought in the
Court’'s order.” Id. The movant is not peiitted to repeat arguments that were rejected
the challenged ordeld. The Court may deny a motion for reconsideration for failurg
abide by any of these rules.

[I.  Analysis

Petitioner contends that tidourt erred in deciding theeof his arguments in favolr

of 8§ 2255 relief. (Docs. 23 & 24).
A. Appointments Clause?

Petitioner first contends that the Coerred in finding thathe attorneys who
prosecuted his criminal case were approplyagppointed and hatdken the statutorily
required oaths of office, and additionalby concluding thatit had subject-matter
jurisdiction over the case. (Doc. 23 at 2—6)p¢D32 at 3—7). Givethat this Court must

have subject-matter jurisdiction to ren@erthoritative judgments, the Court ordered t

Government to producevidence that at least one okthttorneys who prosecuted the

underlying criminal matter was @perly appointed and took antbaf office. (Doc. 34).

In response, the Governmesiibmitted evidence establisbi that Timothy Stockwell

2 The Court notes that the Ninth Cirches recently suggested that Article

appointment deficiencies do ndivest federal courts ofrticle Il jurisdiction. See

Consumer Fin. Prot. Bureau v. Gordo819 F.3d 1179 (9th Ci2016). This holding
seems to conflict with prior sas finding that appointmedefects are jurisdictionalSee
United States v. Durhan®41 F.2d 886, 89@th Cir. 1991);United States v. Plesinski
912 F.2d 1033, 1036—39 (9thrCi1990). The Court need not resolve this potential int
CIfI‘(_)UI_t (o:l'or'IﬂICt’ as Petitioner’s claim fails evérdeficient appointments divest this Cou
of jurisdiction.
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(“Stockwell”) and Monica Edelstein (“Edelstg) were both properly appointed and togk
the required oath of office. See(Docs. 35-1-35-4). Petner filed an objection,
followed by a supplemental objectidn, the Government’s evidente.

Petitioner seems to make three challsng® this evidence. First, Petitiong

=

challenges the authenticity of the appointmafiidavits. Second, he argues that the
affidavits do not identify appropriate offiseto which the attornsywere appointed.
Third, he argues that the atteys’ oaths had expiredThe Court will consider these
arguments in turn.
1. Authenticity

Petitioner first challenges the Governmemtgdence on the grod that it is not
authenticated and that itsrfo suggests unreliability. @. 36 at 3—4). Evidencs
introduced upon the Court'sqeest in a 8 2255 proceedimged not be authenticated.
Rule 7 of the Rules Governing Secti@255 Proceedings (“If the motion is nqgt
dismissed, the judge may dirdbe parties to expand thecord by submitting additional
materials relating to the motion. The judgeay require that these materials bge
authenticated.” (emphasis added)). Accordinthe Court finds that the Governmentls
evidence was appropriately introzed without authentication.

Furthermore, the Court does not agreat tithe Government’s evidence is in gn
unreliable form. According to Petitioner, thetfahat the date aimps on the documents$
contain different fonts for the month and tti@y on the one handnd the year on the

other hand, suggests the pbd#y of fraud. (Doc. 36 aB—4). Additionally, Petitioner

contends that the appointment letters are different than others reviewed by Petitipnel

counsel. Id. at 4). Reasonable explanations £xw both discrepancies. As for thg

137

stamps, it is likely that the Government hagdifferent stamp for thgear than it does for

the day and month. The difference in therding and formatting of the appointment

®  While the Court will consider Petitioners objections to the
Government’s evidenceseeRule 7(c) of the Rules of Section 2255 Proceedings, the
Court did not grant Petitioner leave to filetadditional supplement. The Court does rjot
accept Petitioner’s justification for the supplent—that he had the opportunity to do
additional research—as adequate to alinv to functionally arend his objection.
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letters is explained by the fatitat they were written by fierent appointing officers.
Compare(Doc. 36-1 (providing that the apipting officer was John A. Marrella)yyith
(Doc. 35-2 (providing thathe appointing officewas Ronald A. Cimino))and (Doc. 35-
4 (same)).
2. ldentification of Office

Petitioner next contends thttere is no “Office of ta Trial Attorney” to which
Stockwell and Edelstein could be appointed. (Doc. 36 at 5-6jufiinv. United States
10 F.3d 1440, 1443-44 (9th Cir. 1993), howevbe Ninth Circuit held that a “trial
attorney in the tax division of the DepartmeaiftJustice” appropriately represented tf
United States in a criminal tax prosecutioA necessary implicit assumption l8tff is
that a trial attorney is aafficer, and proper representaivof the United States, eve
where the office is not expressly established by statute.

Additionally, as Petitioner notes inshiargument, “[a]Jny appointee exercisin
significant authority pursuant the laws of the United Statesan ‘Officer of the United
States.” (Doc. 36 at 5 (quotirguckley v. Valeod24 U.S. 1, 126 @76)). Accordingly,

it follows that the powers imbued an individual, rather #m a title, determines his of

her status as an officer. See Aditya Bamzai, The Attorney General and Early
Appointments Clause Practic®3 Notre Dame L. Rev1501, 1509 (2018) (“The
background principle in administrative law tisat functions, not labels, determine th
constitutional status of an administrative body.” (citlrgpron v. Nat'l R.R. Passenge
Corp, 513 U.S. 374, 392-93 (1995)). Botlo&twell and Edelstai were imbued with
the authority “to represent thdnited States in any kind dégal proceeding, civil or
criminal . . . in the District oArizona.” (Docs. 35-2 & 35-4).

The officer who providedhem with this authorityvas Acting Deputy Assistant
Attorney General Ronald A. Cimino (“Cimo”). (Docs 35-2 & 35-4). The Attorney
General appropriately delegated lippointment power to Cimindsee5 U.S.C. § 301;
28 U.S.C. 88 509, 510, 515, 5163528 C.F.R88 0.13, 0.70see alsdJnited States v.
Nixon, 418 U.S. 683, 694 (1974holding that 28J.S.C. 88 509, 510, 515, 516, and 53
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permitted the Attorney General &ppoint a Special Prosecutoln; re Sealed Caseé329
F.2d 50, 55 (D.C. Cir.987) (holding that 5 &.C. 8 301 and 28 US. 88 509, 510, and
515 provided implicit authorization for thettArney General to create and appoint
“Office of Independent Counsel.”). Petitiar@rgues that becaei€Cimino was operating
in an acting role, rather than as a confidizeputy Assistant Attoey General, he was
not authorized to appoint Stockwell and Edalsfor longer than his acting tenure. (Do
36 at 7-8). Acting officers are permitteddperate in an acting capty “for no longer
than 210 days beginning ¢ime date the vacancy occurs.” 5 U.S.C. § 3346(aéB)also
5 U.S.C. § 3345. Tus, it is Petitioner's contentiothat Cimino could have only

appointed Stockwell and Ededgt for 210 days. Furtherm@rPetitioner contends thalt

even if Stockwell and Edelsteivere properly appointed,din appointments lapsed whe
presidential administration changed, on the theloat an officer'serm is commensurate
with that of his or her appoimg officer. (Doc. 23 at 2—7).

This argument fails for two reasons.rgEj because Petitioner raises this issue

the first time on a motion to reconsid he has waived the argumeiseel RCiv 7.2(g).

Second, no authority supports Petitioner's psijpan that an officer's appointment is$

commensurate with the tenure thie body tha@ppoints theml. Petitioner cites three
cases to support this propositidghurtleff v. United Stated89 U.S. 311 (1903De

Castro v. Board of Qmmissioners of San JuaB22 U.S. 451 (1944), ardLRB v. SW
General, Inc. 137 S. Ct. 929 (2017). None tifese cases support Petitioner’'s vie
Instead,ShurtleffandDe Castroare focused on circumscribing limitations on the pow
of removal, and do not provide for the amttic termination ofan officer upon the

departure of his or her appointing officegee Kalaris v. Donovary97 F.2d 376, 397

4 In fact, the enduring tenairof an inferior officerywhich is not terminated by

the departure of the appointing officer, is oaetér that has been historically relevant
differentiating inferior officers—whose apJ)omtments mustcomply with the
Appointments Clause—from non-officer “deputies.’'See Bamzai, supra at 1514
“|[V]acating the office of [E't] superior wodlnot have affected [the officer’s] tenure.
quoting United States V. _ [ [
added)). Because Petitioner camds that the prosecutingtaneys were officers, hi
a][ um(?n_tI that their officer status becawwed upon the departure of their appointi
officer fails.
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(7th Cir. 1986) (interpreting these cases torfdusively demonstrate that, in the absence
of a congressional statement te tontrary, inferior officers... serve indefinite terms af
the discretion of their ggminting officers.”).

Furthermore,in SW Generalthe Court invalidated aomplaint issed by the
NLRB’s acting general counsel when that offi was statutorily barred from holding that
position after being nominated by the Presidergeomanently fill thatole. 137 S. Ct.
929. Thus, while this caswes support the uncontroversiaw that non-officers cannot
perform the function of officers, it does not hold that the duration of an officer’s posjtion
IS commensurate with that of his or her appiag body. Petitioner claims that the Couyt
“explained that many individuals holding afé of the United Statesere serving ‘well

beyond the time limits prescribed’ by law.” ¢B. 23 at 3.) As an initial matter, thi

v 2)

language does not come from the Supremeri®odecision, but rather from the circuit
court decision that the Swgme Court was reviewingSee SW General, Inc. v. NLRB
796 F.3d 67, 70 (D.C. Cir. 2015)-urthermore, the circuit aat was expressly discussing

\\ 4

temporal limitations provided for in the ¥ancies Act, which was a precursor to the
current vacancy statute, and was not immgythat officers who were not temporarily
filling vacant positions were sugt to temporal limitationsSee id.

Accordingly, this Court does not findahan officer's tenure is commensurate

1%

with that of his or her appointing officerUltimately, Stockwell and Edelstein wer

proper representatives of the United States, vesting this Court with subject-matte
jurisdiction.

3. Oath of Office

Petitioner argues that Stockwell and Edelstein’s oaths were deficient in variou:

ways. (Doc. 36 at 11-13). The Court rejeatatch of this argumen its original order

denying 8 2255 reliefsee(Doc. 21 at 24-25), and Petitioteeadditional claims do not

—+

establish a “showing of manifest error or @wing of new facts or legal authority thg
could not have been brought[tbe Court’s] attention earlievith reasonable diligence.”
LRCiv 7.2(9).
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B. Perjury

Petitioner contends that this Court erredinding that he proedurally defaulted
on his claim that Christopher Rusch (“Ruschihd Cheryl Bradley (“Bradley”) perjured
themselves at trial by stating that theyl mandled Petitioner's F&Rs for the years 2000
to 2003. (Doc. 23 at 6-13); (Doc. 24RAccording to Petitioner, these FBARs do not
exist, which is made evideby the IRS’s failure to prodecthe forms to Petitioner after
repeated requests made after appeal. (Doat B313); (Doc. 14).In Petitioner’s view,
this claim was not proceduraltyefaulted, because the “IRSiminal Investigations” in
Phoenix “restrict[ed] access to” Petitioner’s litgn file “which can explain why the
IRS refused to answer [Petitioner’s] FOIAjumsts and why [Petitiorjecould not get the
information previously.”(Doc. 24 at 1-2).

Petitioner fails to adequately justify wimg could not have learned that the IRS
refused to turn over this infmation prior to his appeal. #lconclusion that he could not
have learned of this inforrtian, because “IRS CriminahVestigations” was blocking his
access to the FBARs, misses thark. If he had asked fohe FBARSs prior to appeal,
and had received them, then he would havdesce that they do exist, and would haye
no basis to claim that Ruseimd Bradley perjured themseb: Petitioner’s perjury claim
derives from precisely the allegations thia IRS will not turn over the FBARS because
they do not exist.Thus, because Petitioner’s claim onlystx if the IRS refused to grant
him access to the FBARS, Petitioner’s failure to pursue th&RSBprior to appeal is not
excused by the IRS’'s subseqterefusal to provide himwith that information.
Accordingly, the Court will not reconsider iggior finding that Petitioner procedurally
defaulted this claim, because it “involves imf@tion that [Petitioner] could have learngd
with reasonable diligence prito appeal.” (Doc. 21).

C. Ineffective Assistance of Counsel

Petitioner largely restates the same argis made in his original 8§ 2255 petitio

>

as to why his trial attorney, Michael Minngas constitutionally ineffetive. (Doc. 23 at
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13-17)° He has failed to put forth a “showgrof manifest error or a showing of new
facts or legal authority that atdl not have ben brought to [the Qurt’s] attention earlier
with reasonable diligence.” LRCiv 7.2(%).
IIl.  Conclusion

Based on the foregoing,

IT 1S ORDERED that Petitioner's Amended Mot for Reconsideration, (Doc
24), isDENIED.

Dated this 14th day of September, 2018.

> Petitioner appears to suggest tha @ourt acted imé)rcmlglsin citing the
oc

record to evaluate his ineffectiassistance of counsel claingee( at 13 (“This

Court, with no assistance frothe government, went toregt lengths to try to find
reasons why Mr. Minns’ performance was not ciefit. This Courtited various places
in the transcrlﬁt to shothere was no deficiency.”)¥ee alsdid. at 14 (“ThisCourt went

to great length to create a reason why Mr. Minid not call Mr. Kadish . . ..”)). The
Court notes that in the normal course, tifi@ judge reviews a ﬁetltlone_r’s § 2255 clair
because of “the obvious administrative adeget in giving [the trial Jud%e] the first
opportunity to decide wheth there are grounds fgranting the motion.” Rule Géa% of
Rules Governing Secn 2255 Proceedingsee also Carvell v. United Stateds’3 F.2d

348, 348-49 (4th Cir. 1949) (noting that “ithgghly desirable in [255] cases that the
motions be passed on by the judge whdamiliar with the facs and circumstances
surrounding the trial, and is catpently not likely to be mislelly false allegations as td
what occurred.”).

° For the sake of clarity, the Court metthat Petitioner mistakenly reported
that the Court cited to pag&85 and 106 of Doc. 370 toguort its conclusion that Mr.
Minns made a reasoned choice to not call veses during the guilt-phase of the trigl.
(Doc. 23 at 16-17 (Cltlnc? Do870 at 105-106)). In fact,&hCourt cited to page 104 of
that document, (Doc. 20 at 1@iting (Doc. 370 at 104))and was specifically referring
to the following exchnge between Mr. Minns and Mr. Braver:

>

Q. Mr. Braver, first of B you were originally engged on this as a rebuttal
witness when the Government changed their witnesanidtthen you were disengaged
because they didn't -- were nable to put on their newitmesses. Do you remember
that?

A. | do.

(Doc. 370 at 104).




