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WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Cody Lundin, No. CV-16-01568-PHX-ROS
Plaintiff, ORDER
V.

[

Discovery Communications Incorporates
et al.,

Defendants.

Plaintiff Cody Lundin bkeves the manner in whiche was portrayed on ar

episode of the television show “Dual Sumiivwas defamatory ahdepicted him in a

false light. Defendants believeindin’s portrayal on the showas substantially accurate

and, even if not, Lundin has no evidenbat Defendants knew tladlegedly defamatory
statements were false or thhe statements were publisheith reckless disregard fof
their truth. Having watched the episode agnewed all other evidence proffered by th
parties, the Court need not address Dedetsl knowledge or intent in crafting th¢
episode. None of the stateneeidentified by Lunth as allegedly supporting his claim
are a sufficient basier his claims.
BACKGROUND

The parties have voluminous factual digsuibut Lundin’s claims are based on t

broadcast version of the episode, which theigm have provided. Therefore, the va

majority of the facts nessary for resolving the motion for summary judgment @

undisputed. Where appropriate, however, fiiwing describes the facts in the light
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most favorable to Lundin.
Lundin is a “world-renowed survival expert” who has been a “professior
survival instructor” for close tthirty years. (Doc. 128 at 2; Doc. 135 at 64). In 20(

Discovery Communications, Inc., and OriginMedia, LLC, approached Lundin tc

cohost a television show called “Dual SurvivalThe show aimed to depict survival

skills and scenarios with “realism” and “cpetency.” (Doc. 135 at 63). Lundin’s
expertise fit in with those aims and he agreedohost the show.Lundin worked as the

show’s cohost for approximatethree and a half years. (Doc. 135 at 64). During

first two seasons of the show, Lundin’s cohasis Dave Canterbury. (Doc. 135 at 65
At the beginning of season three, Gabtry was replaced by Joe Teti.

Consistent with its professed intetd portray realistic survival skills ang
scenarios, Dual Survival was marketed as an “observational reality show.” In
however, each episode was “scripted with aystaiended to convey a theme or story
its audience.” (Doc. 135 at 6). In deadiwhether Lundin was falsely and unlawfull
portrayed, it is significant that the show mdman just occasionally falsely depicted wh
was actually occurring. For example, the show often portrayed the hosts as havin
access to food and water. In reality, the hastsbreakfast and dinner at “resorts, hote
[and] game lodges” while lunches were cadeom location. (Doc. 135-2 at 272). |
addition, one episode depict@éti tracking and killing an allegdy wild boar. In truth,
the show arranged to have a domestic pid teevegetation so Teti could easily loca
and Kkill it. (Doc. 135-2 at 274). And athner episode depicteldundin and Teti as
unexpectedly coming across dtlesnake. That rattlesnake, however, was purchased
transported to the filming location in a caimer. (Doc. 135-2 at 273). The rattlesna
was then placed in an area faundin and Teti to ‘ihd.” Overall, Dual Survival lied “to
the show’'s audience abt nearly all aspects of theo-called ‘reality’ show and the
characters on the show.” (Doc. 135-2 at 269).

Lundin was happy to partiape in the charade as loag he was portrayed in th¢

manner he preferred. Lundin contends #pisodes often porgred conflict between
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Lundin and Teti but much of &b conflict was scripted. Sonwé that conflict, however,
appears to have been genuine andiadpisodes into season four, Defend@&nssovery
Communications, Original Media, and Exé&ea Producer Brian Nashel (“Defendants’
decided to replace Lundin wimother individual. Defendants theampiled and aired
an episode titled “Journey’s End to a NewgBming” depicting Lundin’s departure from
the show. That episode is the basiswhdin’s claimsan this litigation.

The episode touts itself as a “behind tbheres” view of the filming of previous
Dual Survivor episodemvolving Lundin andTeti. The episode istructured around the
fact that either Lundin or Tiewould not continue on the etv. The episoé paints the
relationship between Lundin @nTeti as involvingrepeated instances conflict which,
eventually, became unsustaifab Lundin believes the episode viewed as a wh

depicts a “False Narrative” of him “walkingff the Show in disgrace as a burned-ol

irrational, incompetent and mentally ill hasebe’ (Doc. 128 at 3). Lundin argues the

“False Narrative” was “the primary point andrpase of the episode as a whole.” (Dog.

128 at 6). After the show waaired, Lundin filed the psent suit alleging the episod
constituted defamation and false light iawa of privacy beazse of the “False

Narrative” it presented of him.

According to Lundinthe episode must be viewedits entirety to appreciate the

“False Narrative” and the myriad ways which he was harmed. While the Court h;
viewed the entire episode, any analysis otdatents requires consideration of discre
portions. See Rinsley v. Brandi00 F.2d 1304, 1310 (10thrCiL983) (holding plaintiff
must “identify particular false statemeht® allow for analysis). During discovery
Lundin provided a twenty-page list ofll ahe “defamatory and false or impliec
statements” in the episodeathsupported his claims. ¢©. 135-2 at 269). Lundin
appears to have retreated from that I@bdssibly because he realized many of t

statements he originally listed cant be deemed actionable by Lunditundin’s current

' For example, the episode states Teti had laesoldier for twentyears. Lundin cites
that “false exaggeration of €fi's] military experience” aslefamatoa/_. Lndin does not
explain how exaggerating Teti'silitary experience broughLundin into disrepute,
impeached his honesty, or inyaway affected Hs reputation.SeeGodbehere v. Phoenix
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briefing has focused oright portions of the episodeThe Court will describe and
analyze those eight portions as well as a few portions of the episode that painted |
in a positive light and Tein a negative light.

1. Spear and Lighter Throwing Incident

During the portion of the episode shogi events in Hawaii, Teti is showr
standing in a pool of water while Lundin isstling a few feet above him. The episodsd
narrator sets the scene by stating: “dowl Cody are attempting to get their on
resources, a hunting spear, a gourd fullwater, and a lighter wrapped in a banda
down to lower ground in a controlled manfie (Doc. 117-2 at 92 Lundin is then
depicted as holding the lighter and stating $Theeds to remain drihis needs to remain
dry so I'm going to wrap this up ...” tehich Teti replies “Okg.” The narrator then
states “But as you'll see, something causegdyGo begin tossing [the items] haphazard
to Joe, causing tempers to #afor both men.” After Tetrepeatedly telld.undin to
throw the items down to hinLundin is shown tlowing everythinginto the water,
making no effort to allow Teti toatch the items. Lundinages “How about that? You
can make fire with wet [BEEP]. How ait if | [BEEP?] That [BEEP] work?”

Immediately after Lundin’s outburst, tlepisode shows Nashel commenting:
don’t know and nobody realknows exactly what lppened, if there waan incident that
set them off, it definitely got a little hairy drwe definitely saw the tension between J
and Cody really come to a heddring that episode.” Te then shown commenting: “I
don’'t [BEEP] know what jushappened. |—I—I don’t knowis he freaking dehydrateg
or just like had a complete brain fart. | dokhow. It's unacceptdd. That kind of
behavior, where | came from, he’d beBP] history.” (Doc. 117-2 at 95).

After depicting Lundin throwig the items, Lundin is depicted as stating,

| lost my cool. They’re not going to ruhat or I'll quit. They need to pick
that up somehow or cancel it off oagtthe [BEEP] out of my way with
what | want to do with my career forwo I'm not jeopardizing that. They
can run it and they can face the consates, it's that simple. You tell

Nleyvs)papers, Inc783 P.2d 781, 787 (Ariz. 1989)s(ablishing elements for defamatio
claim).
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Brian or I'll—Ill tell him myself, butdon’t have him wste a whole bunch
of time with that scene. |—I don’t caed this point. I'mjust fried man.
I’'m fried.

Lundin describes this scene as a “costene piece of the False Narrative th
makes Cody look gssly incompetent in his life-longrofession and mentally ill for no
explained or apparent reason.” Lundin claine‘tiuth” is that he had resisted throwin
the items down to Teti but a producer “coereed forced Cody to tbw the lighter into
the water.” (Doc. 135 at 27 But Lundin admits, as flected by his own statemen
shown during the episode, he was angry attiime he threw the items into the pog
However, Lundin believes it was defamatory foe episode to degi him as angry at
Teti when, in truth, he was figry at [the producer] for making him” throw the items.
addition, Lundin believes ewsne knew he was upset at the producer, not Teti. T}
the statements by Teti and $teel that they di not know exactly win Lundin was upset
were false and generated ashaading picture of Lundin.

2. Cooling Off Scene

Shortly after the spear and lighter throwingident, the episode depicts Nashel
stating “From a production standpoint it wagretty scary time. The production w3
down for two days while the guys coolef and while the producers figured out how {
work around this incident.” (Doc. 117-2 @6). Lundin claims Nashel's statement wx
false and misleading in two respects. tritsindin states prodtion was not down for
“two days.” Instead, the production wasagoonly for the afternoon and evening of or
day and the following morning. And secondundin believes it was Teti's “violent]
threats and mentally unbalanced behavior” treatsed the delay, natrequirement that
both Lundin and Teti “cool[] off.” (Doc. 128t 10). Apparentlyundin believes it was
defamatory and portrayed him anfalse light for Nashel to exaggerate the length of
break in filming and to not explicitly blame fTéor the break. Lundimontends Nashel's
statement led viewers to conclude Lundin hashtal troubles anthose mental troubles
were causing the difficulties.

3. Lundin Portrayed as Looking for Rubies
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During the portion of the episode depictingests in Sri Lankathe narrator states

“As the production continueddistractions during filming slowed down the shoot.

Lundin is then shown, standing in a pail water and looking down into the water.

Lundin’s voice is then heartb state “I'm [BEEP] lookig for rubies. [BEEP] this
[BEEP] show. I'm going to look for rubi€s A crew member is then heard sayin
“Okay, guys, uh, you ready, Joe?” And Tespends “Yes, sir.” (Doc. 117-2 at 99).

Lundin states this scene “accurately dépisome of what veafilmed” but “the
edited pieces were deliberately manipulated falsely portray what had actually
happened.” (Doc. 128 at 7). Lundin has preeed two slightly di#rent explanations of
this scene. During his depositidyndin was askedbout the scene:

Question: Did — did — did you and ever look at rubies?

Lundin: It was a joke, but in Sri Laakthere are supposéal be — | think
part of the narrative said —

Question: Let me understand this. iBoone scene, you laugh and laugh
and laugh continuously while your tmst is trying to kill a poisonous
rattlesnake and people on the crew doe&lly know what is up with you,
and now you are looking atbies but that is a joke?

Lundin: You are taking this out of context.

Question: | am trying to understand the context, sir.

Lundin: Well, the problem — you would understand it if there had been an
episode that was based on truth. Yane scrambled because you have been
scrambled by — by media voodoo.

Question: Excuse me, | — | don't beleel have been scrambled by media
voodoo. | am trying to werstand your reality here, sir, and -- and | think
you said you were -- you said this lindsn't this a true statement, “I am --
beep -- looking for rubies”? Did you ever say that --

Lundin: I am sure | did.

Question: -- in Sri Lanka? It is a true statement?

Lundin: Probably did, yes.
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(Doc. 117-1 at 72-73)In other words, during his degition Lundin adnited the episode
accurately depicted him making the statemeat ke was “searchinfpr rubies” but the
statement was meant as a jokaindin now seems toffer a slightly diferent version of
events in opposinthe motion for summargpdgment.

In an affidavit he submitted in connectiwith his summary judgment oppositior]

Lundin concedes he madeethlooking for rubies” statement but argues “[tlhe actual
context of the unused scene [in Sri Lanka]s a private conversation concerning my

finances, not my irrational and mentally utdreed search for ruds.” (Doc. 135-1 at

38). Thus, Lundin’s affidavidppears to be claiming the scene was misleading in that the

additional context regarding his pemal finances was not included.

Regardless of which explanation of therse is entirely accuirg, Lundin believes
it was inappropriate for Defendants to degioh making a statement he actually made
without the explanation he g@poses. Lundin believes thdepiction made him look
mentally ill although Lundin does not pide any clear explanation why viewers would
reach such a conclusion.

4. Laughing at Rattlesnake

During a scene filmed ilew Mexico, Lundin andeti are shown coming acros

UJ

a rattlesnake. Teti decides kdl the rattlesnake and attemptis do so. In response
Lundin is depicted as laughing for axtended period of timm Teti is shown
commenting “Cody’s laughing. I'niike, what are you laughingt? This is not funny.

This is a deadly venomous snake.” Aadcrew member is shown commenting “I'd

D

always tell myself that Cody has a laugdpiproblem. 1 think this is one of thos
moments where no one was really sure wieds laughing at. Maybe not even him/’

(Doc. 117-2 at 79). The narrator explaindttugh Cody’s laughter was included in the

episode that aired, what viewers didn’t sethat it went on for some time longer, IeavirE
the crew frustrated and unsureatiio shoot, as this outtake illustrates.” Lundin is th
depicted as laughing for axtended period of time.

Lundin argues the laughing scene wagpaaticularly unsettling piece of the False
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Narrative that, perhaps moreath others, unmistakably poays him as amcompetent
and seriously mentally ill basket case.” (D&28 at 8). Lundin has not explained wh
was false or misleading about the depictiorigflaughter, which didccur. Instead, in
his affidavit he states he “genuinely thotigbe Teti’'s incompetenceith the rattlesnake
... was very funny.” (Doc. 135-1 at 32).

5. Focused on Teti's Sunglasses

Leading up to a scene filmaed Oman, Nashel is shawcommenting that Lundin
“was really focusing on thingthat had nothing to do witthe show, likethe kind of
sunglasses Joe was wearing, and it was rellyacting to him that Joe was wearing
certain brand of sunglasses and Cody wallyrdnaving trouble stying focused on the

mission at hand.” The episode then shawindin and Teti inOman. The narrator

At

describes the footage as showing “Cody cletaty distracted by Joe’s sunglasses and

unable to continue their discussions about tadbc rescue.” Lundin is shown stating t
Teti: “I see those [BEEP] sunglasses.” Joatest “Here, I'll just take them off.”
Someone off camera then statdow we have an idea that you guys are going

continue down the -- the wadi. Would ths a fair assessment?” And Lundin stat

“My head’s just not irthe game, guys. You know. | netdtake a break because I'm all

jumbled up now. | can’t concentrate.” (Doc. 117-2 at 101).

Lundin explains that thiscene was false or misleadiimgthat it did not provide
the larger context for his aament regarding Teti’'s sunglasse According to Lundin,
Teti had a contract prohibiting him from “w&ag and endorsing Bnd-name apparel or

air.” Teti’s sunglasses had a brand nameahmm and the “actual context” of Lundif
commenting about Tetit's sunglasses was iyief€ody pointing out Teti’'s defiant
breach of his contract, not Cody’s seemynigtational and mentally ill meltdown over &
pair of sunglasses.” (Doc. 128 at 9). Aaling to Lundin the failure toinclude that
additional context resulted in the episatkpicting him as mentally ill.

6. Boiling Point

Towards the end of the episgdhere are a number afenes filmed in Norway.
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The narrator introduces those scenes bingtdthe final blow between Cody and Jog
would take place during the fdbrepisode of season four, anbarren mountain top in
the Norwegian Highlands whileoking for shelter against subzero temperatures and 50
mile per hour winds.” (Doc. 117-2 at 101)lashel is then shawcommenting “Tensions
had built so much at that paoithat by the time we got tNorway things had reached a
boiling point.” Lundn claims these statements werésdaor misleading in that they
implied the filming in Norwayoccurred shortly after the filming in Hawaii. In fact, the

Hawaii filming had occurred “nearly two §es” earlier. (Doc. 128 at 11). Thq

\U

statements were also allegedhisleading in that they dsely blamed Cody, or morg
specifically his mental and emotional iline&s, problems that were caused by Teti.”
During the Norway section Lundin andtrare also shown as having repeate¢d

disagreements. One such disagreement iedoleoking for shelter and Lundin’s choic

D

to wear shorts and socks instead of winter clothing.

Teti: If you don't find sh#er down there what argou going todo? What
are you going to do?

Lundin: I'm goingto keep moving.

Teti: You teach your studento walk around in sht& and socks? My life
Is being compromised.

Lundin: [BEEP] you, Joe.
Lundin claims this scene was false or e&ling because he did not say “[BEEP] yqu,

Joe” at that exact timeLundin admits he said that phrase but he denies saying it af the

exact time he is depicted as saying it.
7. End of Norway Scene
At the end of the Norway footage,0Q@y is depicted as saying “[BEEP] you,
Nashel.” Immediately following that, Nasheldeown as stating “Those are the kinds pf
things that we had to look ahd take into account and dayw do we continue doing the

show with this relationship &t clearly isn’t working anymore?” Lundin believes tho

°2)
(9]

statements were false or misleading in tmadid not utter “[BEEP] you, Nashel” at th

11%

-9-




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

time depicted. Lundin admits he said the phtagedisputes saying it at that exact tim

[1°)

In addition, Lundin believes Nashel's mment was false or misleading because| it
allegedly established Lundin*gescent into mental illnesgfrompted his departure fron
the show. Nashel made nderence to mental iliness. hdin has notplained why a
viewer would conclude Nashel's statement that they had to “look at and take| intc
account” Lundin’s behavior iplied Lundin was sifiering from a mental illness and that
the comment indicated onlyundin was at fault.

8. Requests to Comment

Immediately prior to showing the footagem Norway, the epmde displays text
stating “Cody and Joe both dmed our request to commean the following incident
from Norway.” And after theNorway footage, the narrator states “Norway would pe
Cody’s last episode of Dual 84val. He declined our requett be interiewed for this

program.” (Doc. 117-2 at 104). Lundin aegthese statementsnedalse or misleading

A\~ =

because he was “never asked to uncondilipcamment or be interviewed.” (Doc. 12¢
at 11). The presence of “umaditionally” is vital to Lundh’s argument because Lundif
concedes he was asked to comment, subjeewview by Defendants. It is not clear why
d

14

Lundin believes reporting his refusal wffer comments on the episode reflecte
negatively on him.

9. Favorable Depictions aml Depictions of Teti

In addition to the eight porties of the episode on whitlundin bases his claims, a
few portions of the episode ipaLundin in a favorable light For examplethe episode’s
narrator states “whatever the scenario . . . sooner or later survival usually hinges on one
ability to start a fire. . . . And there may beame on the planet wshhas mastered the ant
of primitive fire like Cody Lundin.” (Doc. 12-2 at 73). The show then depicts Lund|n
successfully making fire using primitive technggu Also, at the end of the show, Nashel
Is shown stating “Losin§@ody is a big blow to the shovHe is an incedibly personality,
he has amazing survival skillsd he’s taught a lot of peopke lot of stuff. So when

you're replacing a guy like Codyundin you have tte absolutely ceain that you found

-10 -
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somebody whose primitive skillre on par with or better than Cody Lundin’s.” (Do
117-2 at 104).

In addition to containing itive statements regardirigindin, the episode alsg
contains numerous negative dejmns of Teti. For example, the episode depicts Teti
bumbling through histeempts to kill the rattlesnakeThere is no explanation why Tet
had such a difficult time given his allegedopwess as a hunter and survivalist. Tl
episode also depicts Teti and Lundin comaagoss a dead and rotting cow. Teti decid
to take the time to skin ¢hcow. There is no explaiman why Teti believed doing so
would be a good idea and it is portrayedaa®olish and abnorrh&ndeavor. Finally,
Teti is shown drinking his own urine but notchese of dehydration. Instead, Teti stat
“I'm going to take a mouthful fiourine], but just to give ma little psychological edge.”
(Doc. 117-2 at 70). Teti does not explainawvhpsychological edge” would be derive
from drinking his own urine and the scene deplam as simply having a bizarre desil
to drink urine. In that scene, Lundin waspicted as questioningy challenging Teti’'s
behavior. Overall, the episodentains a variety of scenes where Lundin is depictec
the more reasonable individualThe positive depictionsf Lundin and the negative
depictions of Teti conflict with Lundin’s gument that the entirepisode was meant tg
paint him as incompetent and suiifg from a mental iliness.

ANALYSIS

Lundin’s two claims are Arizona-lavelaims for defamation and false ligh
invasion of privacy. These clams amgbct to demanding constitutional limitsSee
Masson v. New Yorker Magazine, |re01 U.S. 496, 510 (199{)The First Amendment
limits California’s libel law in various respecis In this case, however, the Court nee
not explore the constitutional aspects beeatl®e basic requiremes of Arizona law
dictate the outcome.

Under Arizona law, a claim for defamation requires evidence “(1) that
defendant made a false sta@rh (2) that the statement was published or communica

to someone other than plaifitiand (3) that the statememrends to harm plaintiff's
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reputation.” Donahoe v. Arpaip869 F. Supp. 2d 1020, @0 (D. Ariz. 2012). The
requirement of a “false statement” meansdtadement must have been an “assertion
objective fact.” Yetman v. English811 P.2d 323, 328 (Ari 1991). Further, the
statement must be “susceptiblelmsding proved true or false.Pinal Cty. v. Cooper ex
rel. Cty. of Maricopa 360 P.3d 142, 147 (#&. Ct. App. 2015). Statements involving
“political invective, opinion, or hyperbole” cannbe the basis for a defamation clain
Burns v. Davis 993 P.2d 1119, 1129 (&. Ct. App. 1999). Ad even assertions of
objective facts that are false are not actioegtiovided they are “substantially true,
Read v. Phoenix Newspapers, Jr&l9 P.2d 939, 941 (Ariz991). Arizona courts have
interpreted this “substantial truth” requment in a relatively broad fashion.

A statement is substantially true, anckréffore not actionable, “as long as th
‘gist’ or ‘sting’ of the publication is justified.”ld. In other words, “a technically false
statement may nonetheless be considered suiadatrue if, viewedthrough the eyes of
the average reader, the statetnéiffers from the truth onlyin insignificant details.”
Desert Palm SurgicaGroup, P.L.C. v. Petta343 P.3d 438, 449 (Axi Ct. App. 2015).
The “substantial truth” inquiry focuses on the harm to the plaintiff's reputation by
inaccurate statement versu® tharm to the plaintiff's qgutation if the statement hac
been entirely factually accurateFor example, an article describing an individual
“doing four-to-five years in prison” was substially true despite @t individual being
out on bail pending appeal at the ¢irof the article’s publicationFendler v. Phoenix
Newspapers Inc636 P.2d 1257, 125@riz. Ct. App. 1981). Irthat case, the “sting” of
the article was deemed thensa whether the individual waactually in prison or had
merely received such a sentence and wwaiting the outcome of an appeald.
Similarly, a newspaper’s inaccurate desooip of the crime an individual had bee
convicted of was not actionable because theaaracy did not cause the individual “an
more damage” than what would have resuliad the article been owletely accurate.
Read v. Phoenix Newspapers, Ji&l9 P.2d 939, 942 (Ariz. 1991).

The substantial truth doctrine appliesyitd Lundin’s defamation claim but hig
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false light claim has a very similar requirame Under Arizona law, false light liability
requires evidence Defendants made true or flements that placédindin in a false
light that was “highly offerigse to a reasonable person."Godbehere v. Phoenix
Newspapers, Inc783 P.2d 781, 786 (Ariz. 1989). Bsimilar to the “substantial truth”
doctrine, a false light claim depends on “ajenanisrepresentation of [the plaintiff's]
character, history, activities or beliefs, notretg minor or unimportat inaccuracies.”
Godbehere v. Phoenix Newspapers,,li83 P.2d 781, 787 (Ariz. 1989).

Application of the “substantial truth” dn“major misrepresentation” doctrine
require consideration of the entire episodgee Masson v. New Ker Magazine, Ing.
501 U.S. 496, 515 (P4) (noting “an exact quotation out of context can distort mean
although the speaker did use each reportediijo But it is impossible to analyze thg
episode as an undifferentiated single statement. Therefor€otn# will analyze the
eight portions outlined abové&eeping in mind the need toew those portions in the
larger context.

Before looking at those eight portions, it is important to point out that, prior to

case, the Court had no knowledge of Dual #aty Lundin, or Teti. The Court had not

seen an episode of Dual Survival nor ldeaf Lundin or Teti. Even now, the only
information the Court has consigd is that filed by the pses. Those filings do not
include information on how Lundin was payed in other episodes. Based on |
filings, it seems Lundin was pleased with pigvious portrayals anas portrayal in the
relevant episode was a sudden and drastamnge. The Court has no way of knowir

whether that is accurate. Given the infotiora provided by theparties, the Court’s

analysis will focus exclusivelgn whether the depiction of bdin in the relevant episode

supports either of his claims.

1. Spear and Lighter Throwing Incident

Viewed in the light most favorable toundin, this scene involved a number g
minor inaccuracies. Those technical inaecigs, however, do not materially alter th

“sting” or “gist” of the scene. It is undisputed Lundin became angry and started thrg
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things in the water instead of throwing thdown for Teti to catch Whether Lundin was
angry with a producer rather than Tetit does not alter the fact that Lundin hg
emotional outburst or, in Lundin’s own wordist [his] cool.” Assuming the depiction
of Lundin’s outburst somehow harmed higputation, there wouldhave been no less
damage to Lundin’s reputation if the episd@a disclosed the precise cause of Lundi
outburst. Read 819 P.2d at 942 (accurate artis®uld not have caused “any les
damage to Read’s reputation”). Moreovére fact that Nashel and Teti professs
ignorance (which may have been true) abitwgt cause of Lundis behaviordid not
materially impact the “sting” of the scen&/hether angry at a producer or Teti, any ha
to Lundin was thesame. Therefore, the scene was &tiglly true and cannot serve 3
the basis for a defamation claim.

As for the false light aspect of this seemepicting Lundirthrowing the lighter
and spear into # water did not present any “majarisrepresentation” of Lundin’s
character. The scene accuratdpicted Lundin’s anger and actions. Failing to disclg
Lundin’s behavior was due to a produycend not Teti, did not constitute a maijc
misrepresentation of Lundin’s “charact history, activities or beliefs."Godbehere v.
Phoenix Newspapers, Inc/83 P.2d 781, 787 (Ariz. 89). Thus, this scene canng
support his false light claim.

2. Cooling Off Scene

The statement by Nashelath“production was down fawo days while the guys
cooled off” was substantially true. Whet production was down for two days or
slightly shorter period of time does not madélyi impact the “gist” or “sting” of the
statement. If the episodead accurately stated “proction was down for a while”
instead of “production was dowfor two days,” a viewertsl would haveunderstood a
cooling-off period was necessary. Moreoveg ftatement that time was needed wh

“the guys cooled off” was natefamatory. It is undisputatat Lundin had an emotiona

outburst and while Teti might have also cdmited to the break in filming, Nashel's

professed opinion that prodian was down while both Lundiand Teti “cooled off” is
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not actionable. See Burns v. Davis 993 P.2d 1119, 1129 (k. Ct. App. 1999)
(statements of opinion are not actionable) eréffore, the statemerdggarding a break for
cooling off does not support Lundsndefamation claim.

As for the false light aspect of this segexaggerating therigth of delay and the
vague statement that there was delay while ‘guys cooled offdid not constitute a
major misrepresentation of Lumds character or behavior.

3. Lundin Portrayed as Looking for Rubies

Lundin made the “looking for rubies” seahent but the episode did not present the
full context of that either being a joke omade only in the context of his personal
finances. The absence of additional contéowever, did not reder the depiction of
Lundin “false” in any meaningful way. Tha, Lundin admits he made the statemgnt
and Defendants had no obligatito present the context Lundwould have preferred.
See, e.gBrokers’ Choice of Am., Inc. v. NBC Universal, |r861 F.3d 10811108 (10th
Cir. 2017) (“The omission o&dditional favorable information from an otherwise trye
publication does not render a statement mdkgffialse.”). Statemets taken completely
out of context might be able to suppartiefamation claim in certain situationglasson
v. New Yorker Magazine, InG01 U.S. 496, 515 (1991ndting “an exact quotation oult
of context can distort mearg, although the speaker dide each reported word”). But
the context must be sufficienttlistinct such that the “gistr “sting” of the statement is
clearly different. Here, the statement wassgnted in the context of waiting to begin
shooting additional scenes iéh Lundin apparently belees the statement was made
while waiting to begin shootingnd he was joking or discusgi his finances. The slight
differences between those two contexts ditd meaningfully distortwhat Lundin said.
The “looking for rubies” stateméntherefore, is not a sufficient basis for a defamatipn
claim.

As for false light, depicting the “lookintpr rubies” statement did not constitut

()

any “major misrepresentation” of Lundintharacter or behavior.In fact, it was an

accurate depiction of Lundin’s behaviordastatement. Thus, this scene is not| a
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sufficient basis for a false light claim.
4. Laughing at Rattlesnake
The scene involving the ratieake and Lundin’s laughter was factually accurg

Lundin has not identified any aspects of Huene that were false and Lundin has r

explained how accurate repretdions of actions he tooké€., laughing for an extendeg

period of time) can possibly support his deédion and false light claims. Therefore

this scene is not a viable basis for his claims.
5. Focused on Teti’'s Sunglasses
As with the rattlesnake scene, there was nothing false about the sunglasses

The scene accurately depicts Lundin makangtatement about Teti’'s sunglasses g

Lundin then statig he needs time to ttkn To the extent undin believes Defendants

should have included a general explamatior why Lundin was concerned about th
brand of sunglasses Teti was wearing, Defetsdaad no legal obligen to provide that
additional context.Brokers’ Choice of Am., Inc. v. NBC Universal, |r861 F.3d 1081,
1108 (10th Cir. 2017). Given that the seemas factually accurate, it cannot serve a
basis for either of Lundin’s claims.

6. Boiling Point

Lundin points to a variety of ways tkeenes from Norway we defamatory, such
as the description by Nashéht the relationship betweénindin and Teti had reached
“boiling point,” the failure toexplain how long of a gafhere was between filming in
Hawaii and in Norway, the sugdes that his behavior was due to a mental iliness, @
the depiction of him making a statement he mibt make. None of these arguments h3
merit.

First, it was not false or misleadingr fhlashel to state the relationship betwe
Lundin and Teti had reached a “boiling pi Describing it as having reached
“boiling point” was not a statement cdyba of beingproven true or falseSee Burns v.
Davis 993 P.2d 1119, 112%riz. Ct. App. 1999) (notingpolitical invective, opinion, or

hyperbole” cannot support defamation claim).
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Second, Lundin apparently believes it wiefamatory for the episode to invits
viewers to conclude that the events in Hanaad Norway occurred oke in time. While
the episode placed tleeenes in Hawaii and Norway céosogether, the episode clearl
identified the scenes in Hawaii as occurrthging Season 3 while the scenes in Norw
were filmed during Season 4. Accordinghgewers could not have concluded the ever
in Norway followed immediately after Hawaii. And emn if a viewer did conclude the
Norway scenes occurred immediately aftesds, Lundin offers noexplanation how it
was defamatory to portray the sesras occurring close in time.

Third, Lundin argues thecenes in Norway showrhias suffering from a menta
illness. There is nothing in the statemeatsvisual depictionsdentifying Lundin as
having a mental illness or evemplying some mental illess was contributing to the
events. The Court cannot find defamation based on references that do not exist.

Finally, on the subject of Lundin'sllaged statement “[BEEP] you, Joe,” it i
undisputed that Lundin routinebsed profanity while filmingepisodes. Therefore, it ig
undisputed the phrase was not completelyi¢abed. Instead, viewg the evidence in
the light most favorable to Lundin, the phragas recorded at a different time and thg

inserted at the end of the confrontatibetween Lundin and Teti. Lundin offers n

D
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explanation how the “gist” or “sting” of th statement was different because Defendants

inserted it into a time whereuldin did not utter it. Theris no indication that taking a
statement Lundin made atd#ferent time and inserting &t a moment in the episods
where such a comment made sense andoomasistent with Lund’'s usual behavior,

would cause any viewer to tlkiress favorably of LundinSeeBrokers’ Choice of Am.,

Inc. v. NBC Universal, Inc.861 F.3d 1081, 1107 (10th Cir. 2017) (a statement i

defamatory only if it is “likely to cause reasonable people to think significantly
favorably about the plairffithan they would if tey knew the truth”).

As for the alleged false light aspeat$ these scenes, there were no maj
misrepresentations of Lundin’s character behavior. The scenes used langua

(“boiling point”) that is notprovably false, accurately edtified when the Hawaii and
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Norway filming occurred, coatned no references to mahtliness, and used Lundin’s
own words in a different setting that was detent with how Lundin spoke and reactgd
in similar situations. The scenes do sopport the false light claim.

7. End of Norway Scene

The end of the Norway scene depictamhdin stating “[BEEP] you, Nashel” ang
then Nashel stating “Those arestkinds of things that we dao look at and take into
account and say how do we conie doing the show with thi®lationship that clearly
iIsn't working anymore?” Lundin believes it waefamatory or degied him in a false
light to edit the scene so it agped he said “[BEEP] you, Nhel” at that time. Lundin
admits he said “[BEEP] you, Nashel” at sopwnt in time but Lundin disputes saying it
at that exact time. As addressed abdwendin routinely usedprofanity, including
profanity aimed at individuals. Lundin haset established that depicting him as making
this statement in this partitar context qualified as harmful in light of the many othier
instances when he used profanity. And giteindin’s constant use of profanity, using
his own words in a different setting did rminstitute a major misrepresentation of his
character sufficient to suppatfalse light claim.

8. Requests to Comment

The statements at the endtloé episode that Lundin dened Defendants’ requests
to comment or be interviewlewere substantially true.Defendants gave Lundin an
opportunity to comment or bmterviewed, although heas not allowed to commen
“unconditionally.” Reporting that Lundirefused to comment “unconditionally” would
have had the same “gist” or sting” as th&uatstatements that pty Lundin refused to
comment. Therefore, these statements rae actionable. And finally, stating that
Lundin refused to comment did not constitatenajor misrepresentati of any aspect of
Lundin’s character.

9. Conclusion

Some of the scenes iddied by Lundin as the Iss for his claims were

completely factually accurate while othersrevenly substantially true. Whether viewed
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in isolation or in the full cotext of the entire episode, nookthe scenes are a sufficier
basis for Lundin’s defamation and false liglaims. At times, the episode depictg
Lundin as a rational and careful individualthvhigh quality survival skills. It is a
reasonable inference to conclude that Teti,tloe other hand, was often depicted
foolish and inept. Lundin’belief that the episode creatadFalse Narrative” of him as
burned out and mentglill has no basis in the actuabmtents of the episode. Whethe
viewed as discrete scenes or as a whtile, episode simply does not contain al
actionable statements. Datiants are entitled to summanglgment in their favof.

Accordingly,

IT IS ORDERED the Motion for Summary Judgment (Doc. 116GRANTED.
The Clerk of Court is directed to tem judgment in favor of Defendants.

IT IS FURTHER ORDERED the Motion to Preserve Rilege (Doc. 105) and
Motion for Extension offime (Doc. 107) ar®ENIED AS MOOT .

Dated this 2nd dagf November, 2018.

Senior Umted States District Jyel

2 There are two pending motions atdd to discovery issuesThe resolution of the
summary judgment motion reas both motions moot. €hfirst motion involves a
discovery dispute regardingel®endants’ redaction awithholding of certain documents
Defendants had assertedose documents were privileyjevhile Lundin disagreed.
Defendants filed a motion requesting the Gauwle that they eed not produce the
documents. There is no needré&solve this issue as thethheld documets would not

—+

d

impact the analysis of the ispde’s contents. That is, the documents would not change

the nature of the statememsde in the episode. Evassuming the documents woul
further establish Lundin’s beliefs regarding Defendamigtivations in creating the
episode, those motivations dotruhange the fact that theasgments in the episode wer
either factually true, substantiatrue, or not capable obeing proven trueor false.
Therefore, Defendants will not be requitedproduce additional documents.

The second discovery-related motion ilwes Lundin’s requesfor an extension
of time for him to serve a supplementapert report regarding daages. Again, the
statements made in the episapeak for themselves and e$ith Lundin’sclaims fail as
a matter of law. Therefore, there is no néeddddress Lundin’s request for addition
time to produce evidence redatsolely to damages.
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