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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
David M. Betts, No. CV-16-01579-PHX-NVW
Plaintiff, ORDER
V.

Commissioner of Social Security
Administration,

Defendant.

Plaintiff David M. Betts seeks reviewnder 42 U.S.C. § 405(g) of the fina
decision of the Commissioner of Socialc8ety (“the Commissioner”), which denied
him disability insurance benefits and suppletaésecurity incomender sections 216(i),
223(d), and 1614(a)(3)(A) of ¢hSocial Security Act. Because the decision of thg
Administrative Law Judge (“ALJ") is supportdyy substantial evidence and is not bas
on legal error, the Commissionedscision will be affirmed.

l. BACKGROUND

Plaintiff was born in April 1969. He gduated from college and later obtained
mortgage broker’s license and obtained a ceatié for boat brokering. He has worke
as a manager at a marina, a customer associate for an interne lpaoerty manager
general manager at a boat storage and sdvusieess, a car salesman, and a boat bro

Plaintiff stopped working in 2010 as a resaoftchronic back pairthat worsened as 3
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result of an assault in 2002 and another dssauSeptember 7, 2010Plaintiff testified
that standing or sitting upriglciuses him to experiencgense upper thoracic pain.
On August 6, 2012, Plaintiff applied for a period of disability and disability
insurance benefits. On Augu&b, 2012, Plainti applied for supplmental security
income. In both applications, Plaintiff ajles disability beginning September 7, 201)0.
On June 2, 2014, he appeareith his attorney and testified at a hearing before the ALJ.
A vocational expert also testified. On Awgl22, 2014, the ALJ issued a decision that

Plaintiff was not disabled within the meaninofjithe Social Security Act. The Appeal

[92)

Council denied Plaintiff’'s request for reviest the hearing decisn, making the ALJ’'s
decision the Commissioner’s final decision. Kay 23, 2016, Plaintiff sought review by
this Court.

Il. STANDARD OF REVIEW
Claims that are not actually argued am appellant's opening brief are not

considered on appealndep. Towers of Washington v. Washingt8s0 F.3d 925, 929
(9th Cir. 2003). Only issuethat are argued specificallgnd distinctly in a party’s

opening brief are reviewedd. Moreover, “when claimantgre represented by counsel

they must raise all issues aadidence at their administragivhearings to preserve ther
on appeal.”Meanel v. Apfell72 F.3d 1111, 111®th Cir. 1999).

A court may set aside the Commissionatisability determinabn only if the

=]

determination is not supported by substdrevidence or is based on legal err@tn v.
Astrue 495 F.3d 625, 630 (9th Cir. 2007). Generalfen the evidenas susceptible to
more than one rational interpagion, courts must uphold@hALJ’s findings if they are
supported by inferences reasbly drawn from the recordMolina v. Astrue 674 F.3d
1104, 1111 (9th Cir2012). “Overall, the standard oéview is highly deferential.”
Rounds v. Comm’r Soc. Sec. Adm&@7 F.3d 996, 100@®th Cir. 2015).

lll.  FIVE-STEP SEQUENTIAL EVALUATION PROCESS
To determine whether a claimant is digabfor purposes of the Social Security

Act, the ALJ follows a five-step process. €0F.R. 8 404.1520(a). The claimant bedrs
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the burden of proof on the first four stepsit the burden shift®o the Commissioner at
step five. Tackett v. Apfel1l80 F.3d 1094, 1098 (9th Cir. 1999).

At the first step, the ALJ determineshether the claimant is engaging i
substantial gainful activity.20 C.F.R. 8 404.1520(a)(4)(i)If so, the claimant is not
disabled and the inquiry endil. At step two, the ALJ detmines whether the claiman

has a severe medically determinable phycahental impairment. § 404.1520(a)(4)(ii).

If not, the claimant is not diséed and the inquiry endsld. At step three, the ALJ
considers whether the claimantmpairment or combinain of impairments meets o
medically equals an impairmelisted in Appendix 1 to Sulapt P of 20 C.F.R. Pt. 404
8§ 404.1520(a)(4)(iii). If so, #claimant is automaticallfound to be disabledld. If
not, the ALJ proceeds to step four. At stepr, the ALJ assesses the claimant’s resid
functional capacity and determines whethex thaimant is still capable of performing
past relevant work. 8§ 404.16@&)(4)(iv). If so, the claim& is not disabled and the
inquiry ends.Id. If not, the ALJ proceeds to the fifand final step, where he determing
whether the claimant can perform any otheork based on the claimant’s residus
functional capacity, age, education, and wexkerience. 8 404.1520(a)(4)(v). If so, th
claimant is not disabledd. If not, the claimant is disabledd.

At step one, the ALJ found dh Plaintiff meets the insured status requirements

the Social SecurityAct through September 30, 201Indathat he has not engaged iIn

substantial gainful activity soe September 7, 2010. Aepttwo, the ALJ found that

Plaintiff has the following seve impairments: degenerative disc disease of the thor

spine. At step threghe ALJ determined that Plaifitdoes not have an impairment gr

combination of impairments that meets or ncatly equals an impairment listed in 2
C.F.R. Part 404, Subpart P, Appendix 1.
At step four, the ALJ found that Plaintiff:

has the residual functional capacity to perform light work as defined in 20
CFR 404.1567(b) and 416.967(b)ithv the following exceptions: The
claimant can never climb ladders, repar scaffolds but can occasionally
climb ramps and stairs and can oceoaally balance, stoop, crouch, kneel
and crawl.
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The ALJ further found that Plaiff is able to perform his paselevant work as a maring
service manager, financial sem®s sales representativgroperty manager, and moto
vehicle sales representative.

IV. ANALYSIS

A. The ALJ Did Not Deny Plaintiff Due Process by Denyig His Subpoena
Request.

“When it is reasonably necessary for thi fuesentation of a case,” an ALJ ma
issue subpoenas on his own initiative or taé request of a party. 20 C.F.R
88 404.950(d)(1), 416.1460)(1). A request from a party musitate the important factg
that the witness or document is expectegrtwve; and indicate why these facts could n
be proven without issuing a subpoéng8 404.950(d)(2), 416.1450(d)(2).

On February 24, 2014, Phiff, who was then unreprested, requested that th
ALJ issue subpoenas for thredémnesses to testify at a heag set for March 13, 2014:
Paul Wang, D.O.; Todd Doerr, M.D.; and ramn Burgher, M.D. Plaintiff stated
“Because | have a rare thoracic spinal conditioreed their testimonies at this hearing
order to prove the timing andweity of the debilitating efficts.” This request did nof

identify important facts that éhwitnesses were expected to prove or indicate why th

facts could not be proven without issuing &meena. If Plaintiff believed the statements

and records of these medical providers nedddat supplemented, he could have ask
them to provide additional statements for submission to the ALJ.

On May 29, 2014, Plaintiff appointed gpresentative to represent him regardif
his claims for Social Securitgisability insurance benefitand supplemental security

income! On June 2, 2014, a hearing was heddore the ALJ during which the thre

witnesses did not appear, anaiBtiff’'s counsel did not objectThis issue therefore was

not preserved for appeal.

! Plaintiff is permitted to eyage legal counsel for SatiSecurity Administration
proceedings and judicial appedtsit counsel is not appointed provided for claimants.
It was not the ALJ’s responsiity to ensure that Plaintiifommunicated with the counse
that Plaintiff appointed as his representative.
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In his hearing decision, the ALJ stated:

The claimant filed a motion requestingth subpoena three of his treating
physicians to testify at the hearing lois behalf (Exhibit 18E). As medical
records from all three were submdtend reviewed, did not find it

necessary to obtain testimony from thegtnesses and denied the motion.

Even if this issue had not &e waived, the ALJ did not eim denying Plaintiff's request
to subpoena medical doctomhose records had been subnatend reviewed in light of
Plaintiff's failure to identify why additiorlaestimony beyond therecords was needec

and could not be obtained without subpoenas.

B. Plaintiff's Post-Hearing Evidence Does Not Warrart a Remand for
Further Proceedings.

Plaintiff asks the Court “to remand thmatter for further hearing inclusive o

what appears as Exhibit A and any otlparst hearing medical information that is

available.” Exhibit A to Plaitiff's Opening Brief is the trascript of Dr. Burgher’s trial
testimony on September 16, 2014, in a civil daseight by Plaintiff irr012 for the 2010
assault. The Opening Brief also includediBis B through F, which are not mentione
in the Opening Brief, but miglhtde “other post hearing medicalformation.” Plaintiff's
Reply Brief refers to Exhibit8 and D as though they are eits to Exhibit A. Exhibit
C appears to be the sametlaes assessment submitted to Apmpeals Council. Out of an
abundance of caution, the Court considersofilthe exhibits attzhed to the Opening
Brief.

“The court may . . . at any time order additional evidence to be taken befor
Commissioner of Social Security, but onlyompa showing that there is new eviden(
which is material and that there is good eafes the failure to inagorate such evidence
into the record in a prior proceeding.” 42 WLCS§ 405(g). Evidence material to Plaintit
gualifying for Social Security dability insurance must shatvat Plaintiff was unable to
work from the alleged onset date, SeptembeR010, through the last date insure
September 30, 2011, and continued to be @ntbWwork through th present. Recordg
from 2014 and 2016 do notah that Plaintiff was unable to work in 2010-11.
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Further, Dr. Burgher begaretating Plaintiff for pain inJanuary 2012. He could
have completed the Pain Functional Gagya(RFC) Questionnee (Exhibit B) and
Medical Assessment of Ability to Do WoRelated Physical Activities (Exhibit C), both

dated October 24, 2014, before the ALJ hearing on June 14, 2014. Plaintiff has n

shown good cause for failing tocorporate post-hearing ewdce into the record in 3
prior proceeding.

Moreover, Dr. Burgher's opions do not demonstrate thakaintiff is disabled.

On September 21, 2013, Dr. Burgher wmsged in writing to questions posed hy

Plaintiff's attorney. At that time, Dr. Burgher refraineffom expressing an opinion
regarding Plaintiff's functioal limitations and instead gemmended that Plaintiff
undergo a functional capacigvaluation to determine ment occupational and othef
limitations experienced as a réisaf pain. He stated thalaintiff obtains pain relief

from radiofrequeng neurolysis ite., nerve ablation) of the facet joints. At trial op

September 16, 2014, Dr. Burgher testified tgtough there is no surgery to treat pajin

from the facet joints, Plaintiff has respondgdnificantly to radbfrequency ablation,

N

which has abated Plaintiff's pafor 6 to 18 months beforéhe nerves have grown bac
and must be cauterized again. At trial, Burgher opined that jra severely impairs a
person’s ability to work by caugdifficulty in social interations, mental and emotional
abilities, reaching, and sitting for long periaafstime. AlthoughDr. Burgher completed
a Medical Assessment of Abilitp Do Work Related Physic&lctivities (Exhibit C), the

only findings he identified as support of ltations was: “Documented spine disease

the medical record.” In samary, Dr. Burgher said somee else should evaluats

U

Plaintiff's functional limitations, the meditaecord shows a phil condition that
could cause pain, people who experiencen paften have difficulty working, and
therefore Plaintiff probably has some functional limitations.

The other records Plaintifattached to his Opening iBf also do not support

Plaintiff's disability claim. They document “minimalind “mild” degenerative disc

disease, pain relief from facet injemis and radiofrequency ablations, and |a
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recommendation on May 10, 2016, dbtain ganglion blocks fra T3 to T5 bilaterally.
Physical therapy notes show muscle spasitis stretching were not typical for Plaintiff
but the previous day “he was vking out in the yard hedgirig.On another day, physica
therapy notes said, “He has not bedigent with his exercise program.”

Therefore, the Court will nairder remand for administrée consideration of new
evidence because Plaiffithas not shown that there is newidence which is material ang
that there is good cause for the failure to incorporate such evideondhe record in a
prior proceeding.

IT IS THEREFORE ORDEREDRhat the final decisiorof the Commissioner of
Social Security is affrmed. The Cledhall enter judgment accordingly and shg
terminate this case.

Dated this 27th day of September, 2017.

a7

Neil V. Wake
Senior United States District Judge




