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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Roberta Lynn Bromley, CIV 16-1658-PHX-MHB
Plaintiff, ORDER
VS.

Nancy A. Berryhill, Commissioner of
Social Security,

Defendant.

Pending before the Court is Plaintiff Roberta Lynn Bromley’s appeal from the S
Security Administration’s final decision to deny her claim for disability insurance ben
After reviewing the administrative record and the arguments of the parties, the Coy
issues the following ruling.

. PROCEDURAL HISTORY

In August 2007, Plaintiff filed an application for disability insurance benefits alle
disability beginning January 20, 2005der application was denied initially and ¢

reconsideration. Thereafter, Plaintiff requested a hearing before an administrative law

A hearing was held on December 7, 2009, thiedALJ issued a decision on April 10, 201

finding that Plaintiff was not disabled from the alleged onset date through the da

insured. The Appeals Council denied Plaintiff's request for review, making the 1

! After subsequent remand, Plaintiff lasenended her alleged onset date to Aug
1, 2006 in her second hearing before the ALJ held on November 14, 2013.
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decision the final decision of the Commissioner. Plaintiff then sought judicial review
ALJ’s decision pursuant to 42 U.S.C. § 405(qg) in the United States District Court — O
of Arizona.

On April 8, 2013, the district court found that the ALJ erred in failing to dis
Plaintiff's mental impairments in making the RFC determination and failing to set forth
and convincing reasons for rejecting Plaintiff's subjective complaint testimony. Thu
court vacated the ALJ's decision and remanded the matter for further adminis
proceedings.

The ALJ held a second hearing pursuanthi district court’s remand order al
iIssued a decision on March 18, 2014. The Agdin found Plaintiff not under a disabili
from August 1, 2006 (the amended alleged onset date) through the date last insur
record reflects that Plaintiff filed written exceptions to the March 18, 2014 decision a
Appeals Council remanded the matter back to the ALJ for additional proceedings.

A third hearing was held on May 20, 20Hxd on July 1, 2015, the ALJ issueq
decision finding that Plaintiff was not under a disability at any time from the alleged
date through the last date insured. The Appeals Council denied Plaintiff's request for
making the ALJ’s decision the final decision of the Commissioner. Plaintiff then s
judicial review of the ALJ’s decision pursuant to 42 U.S.C. § 405(g).

[I. STANDARD OF REVIEW
The district court reviews only those issues raised by the party challenging the

decision. Se¢ewis v. Apfe| 236 F.3d 503, 517 n.13{€ir. 2001). A court may set asid

the Commissioner’s disability determination only if the determination is not support

substantial evidence or is based on legal errorO8ee®. Astrue495 F.3d 625, 630 {LCir.

2007). Substantial evidence is more than a scintilla, less than a preponderance, and
evidence that a reasonable person might accept as adequate to support a cg
considering the record as a whole. $&eln determining whether substantial evider

supports a decision, a court must considerehberd as a whole and may not affirm simj

by isolating a “specific quantum of supporting evidence.Akla general rule, “[w]here the
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evidence is susceptible to more than oi®mal interpretation, one of which supports the

ALJ’s decision, the ALJ’s conclusion must be upheld.” Thomas v. Barr#v8tF.3d 947
954 (9" Cir. 2002) (citations omitted).

Harmless error principles apply in this context. Bedina v. Astrue 674 F.3d 1104

1115 (9" Cir. 2012). An error is harmless if there remains substantial evidence supy
the ALJ’s decision and the error does not affect the ultimate nondisability determinatic
id. The claimant usually bears the burden of showing that an error is harmfigl. 8¢e 11.

The ALJ is responsible for resolving conflicts in medical testimony, determ

credibility, and resolving ambiguities. SAadrews v. Shalalé3 F.3d 1035, 1039 (Lir.

1995). In reviewing the ALJ’s reasoning, the court is “not deprived of [its] facultie
drawing ... inferences from the ALJ’s opinion.” Magallanes v. Bow8 F.2d 747, 7559
Cir. 1989).

lll. THE ALJ'S FINDINGS
In order to be eligible for disability or social security benefits, a claimant
demonstrate an “inability to engage in any substantial gainful activity by reason ¢
medically determinable physical or mental impairment which can be expected to rg
death or which has lasted or can be expectéast for a continuous period of not less tf
12 months.” 42 U.S.C. § 423(d)(1)(A). An ALJ determines a claimant’s eligibility
benefits by following a five-step sequential evaluation:
(1) determine whether the applicant is engaged in “substantial gainful activity

(2) determine whether the applicant has a medically severe impairmg
combination of impairments;

(3) determine whether the applicant’s inmpgent equals one @& number of listec

yortin

N. Seé

ning

S for

must
pf an
sult |
jan

for

M.

Nt O

impairments that the Commissioner acknowledges as so severe as to preclude |

applicant from engaging in substantial gainful activity;

(4) if the applicant’s impairment does not equal one of the listed impairn
detc-f(rmme whether the applicant is capable of performing his or her past re
work;

(5) if the applicant is not capable of performing his or her past relevant

ents,
leval

vork,

determine whether the applicant is able to perform other work in the nationa

economy in view of his age, education, and work experience.
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SeeBowen v. Yuckert482 U.S. 137, 140-42 (1987) (citing 20 C.F.R. 88 404.1
416.920). At the fifth stage, the burden of prsiaifts to the Commissioner to show that

claimant can perform other substantial gainful work. Beeny v. Sullivan? F.3d 953, 95¢
(9" Cir. 1993).

At step one, the ALJ determined that Plaintiff had not engaged in substantial ¢

activity from her alleged onset date throughdhaee last insured. (Tr. at 594.) At step tV

520,
he

jainft

/0,

she found that Plaintiff had the following severe impairments: status post left Achilles tendo

transfer, fioromyalgia, and chronic obstructive pulmonary disease. (Tr. at 595-597.) /
three, the ALJ stated that through the date last insured Plaintiff did not have an imp:
or combination of impairments that met or medically equaled the severity of one of thg
impairments in 20 CFR Part 404, Subpart P, Appendix 1 of the Commissioner’s regul
(Tr. at 597-98.) After consideration of the entire record, the ALJ found that through th

last insured Plaintiff retained the residual functional capacity “to perform light wo

At ste
hirme
p |iste
ation
e dat

rk as

defined in 20 CFR 404.1567(b) except claimant could occasionally push or pull with the

bilateral upper extremities. Claimant could occasionally operate foot controls wit
bilateral lower extremities. Claimant could never climb ladders, ropes or scaffolds, bu
occasionally climb ramps or stairs. Claimant could frequently balance, stoop, and
Claimant could occasionally crouch and crawl. Claimant could have no more than occ
exposure to non-weather-related extreme temperatures, such as extreme cold and
heat. Claimant should have no more than occasional exposure to pulmonary irritan
as fumes, odors, dusts and gases. Claimant should have no more than occasional
to poorly ventilated areas, dangerous machinery, with moving mechanical par

unprotected heights.(Tr. at 598-605.) The ALJ found that Plaintiff had no past rele

h the
| coul
knee
asior
extr
s, su
expo
Is an

yant

work, but, considering her age, education, work experience, and residual functional (I::]ipaciw

there were jobs that existed in significant numbers in the national economy that

2 “Residual functional capacity” (or “RFC”) is defined as the most a claimant ¢
after considering the effects of physical and/or mental limitations that affect the ab
perform work-related tasks.
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could have performed. (Tr. at 605-607.) Thus, the ALJ concluded that Plaintiff has nc
under a disability at any time from the alleged onset date through the date last insuf
at 607.)
IV. DISCUSSION

In her brief, Plaintiff contends that the ALJ erred by: (1) failing to properly w
medical source opinion ewdce; and (2) failing to properly consider her subjec
complaints. Plaintiff requests that the Court remand for determination of benefits.
A. Medical Source Opinion Evidence

Plaintiff contends that the ALJ erred by improperly weighing medical opi
evidence. Plaintiff specificallgtates that the ALJ failed to properly weigh the opinion
her treating physician, Thomas Mertins, M.D., and improperly assigned significar
partial weight to non-treating doctors.

The Commissioner is responsible for determining whether a claimant meg

It bee
ed. (

eigh

tive

nion
S5 of

it an

ts th

statutory definition of disability, and need not credit a physician’s conclusion that the

claimant is “disabled” or “unable to work.” 20 C.F.R. 8§ 404.1527(d)(1). But,
Commissioner generally must defer to a physician’s medical opinion, such as stat
concerning the nature or severity of the claimant’s impairments, what the claimant ¢
and the claimant’s physical or mental restrictions. § 404.1527(a)(2), (c).

In determining how much deference to give a physician’s medical opinion, the
Circuit distinguishes between the opinions of treating physicians, examining physicia

non-examining physicians. Seester v. Chate81 F.3d 821, 830 {ICir. 1995). Generally

an ALJ should give the greatest weight to a treating physician’s opinion and more we
the opinion of an examining physician than a non-examining physiciarAr&gews 53
F.3d at 1040-41; se@s020 C.F.R. § 404.1527(c)(2)-(6) (listing factors to be consid

when evaluating opinion evidence, including length of examining or treating relatio

frequency of examination, consistency witl tbcord, and support from objective evideng

If a treating or examining physician’s medical opinion is not contradicted by an

doctor, the opinion can be rejected only for clear and convincing reasohesse31 F.3d

-5-

the
emer

tan d

Nintr

NS, ar

right |

bred
nship
e).

othel




© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

at 830 (citation omitted). Under this standard, the ALJ may reject a treating or exa

minin

physician’s opinion if it is “conclusory, brief, and unsupported by the record as a whole[] o

by objective medical findings,” Batson v. Commissior#s9 F.3d 1190, 1195 {XCir.

2004), or if there are significant discrepancies between the physician’s opinion and h

clinical records, seBayliss v. Barnhart427 F.3d 1211, 1216{%ir. 2005).

When a treating or examining physician’s opinion is contradicted by another doctor

it can be rejected “for specific and legitimate reasons that are supported by sub
evidence in the record.” LesteB1 F.3d at 830-31 (citation omitted). To satisfy t
requirement, the ALJ must set out “a detilnd thorough summary of the facts 3
conflicting clinical evidence, stating his interpretation thereof, and making findings.” G
v. Bowen 799 F.2d 1403, 1408(Cir. 1986). Under either standard, “[tlhe ALJ must
more than offer his conclusions. He must set forth his own interpretations and explg
they, ‘rather than the doctors’, are correct.” Embrey v. Bo848 F.2d 418, 421-22{Tir.
1988).

Since Dr. Mertins’ opinions were contradicted by other non-treating physicia
well as, other objective medical evidence of record, the specific and legitimate st
applies.

The record reflects that Dr. Mertins completed multiple medical physical assess
— each opining that Plaintiff was unable to work. (Tr. at 412-414, 494-495, 520-538§
996.) Specifically, Dr. Mertins opined that Plaintiff was unable to work eight hours &
five days a week on a regular and consistesisb®&Ilaintiff could lift and carry less than !
pounds. Plaintiff would be limited in her use of her bilateral hands and feet, and wqg
limited in her ability to bend, reach, and stoop. mifiwould be restricted in her ability t
be around moving machinery, be at unprotected heights, or be exposed to chag
temperatures and humidity. Plaintiff would be restricted in her ability to drive auton
equipment and in her ability to be exposedlust, fumes, and gases. (Tr. at 412-414, 4
495, 520-538, 995-996.)
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The ALJ assigned “little weight” to Dr. Mertins’ opinions for multiple reasons. H
the ALJ found that Dr. Mertins “merely checked boxes on a form, rather than provi

function-by-function analysis regarding claimant’s alleged limitations.” The ALJ foun

irst,
ling
l Dr.

Mertins’ opinions vague and imprecise, and determined that he provided no explanation f

the “extreme” limitations set forth in his opinions. An ALJ may properly reject the op
of a treating physician “
clinical findings.” Chaudhry v. Astrue688 F.3d 661, 671 {SCir. 2012) (quoting Bray v

Comm’r of Soc. Sec. Admin554 F.3d 1219, 1228 (9th Cir. 2009)). An “ALJ may |[al

‘permissibly reject [] ... check-off reports that [do] not contain any explanation of the

of their conclusions.”_Molina v. Astrye674 F.3d 1104, 1111 {SCir. 2012). Plaintiff,

however, argues that the ALJ erred by discounting medical opinions based on chg

forms when there is ample support from tne@t records. The @lirt agrees. The Nint

nion

if that opinion is brief, conclusory, and inadequately supported by

UJ

0]

base

rck-b

.I

Circuit has held that a check-box form is entitled to weight if it is based on the physician’

“significant experience” with the plaintiff and “supported by numerous records.” Ga

v. Colvin, 759 F.3d 995, 1013 {Cir. 2014). Although Plaintiff fails to cite any recor

rison

ds

supporting Dr. Mertins’ conclusory opinions in this section of her brief, there is sufficient

support in the record establishing Dr. Mertins’ “significant experience” with Plaintiff
containing “numerous” pages of treatment notes from Dr. Mertins to support his opi
Second, the ALJ found that Dr. Mertingdinions were not supported by his o\
clinical findings. The ALJ gave an example stating, “Dr. Mertins’ treatment records
claimant had right shoulder tendinitis. It also showed that while physical examir
revealed tenderness to palpation across the supraspinatus tendons, there was ng
ligament laxity or evidence of rotator cuff tear, and no other focal findings. The asse
noted that in light of the negative x-ray, physical therapy would be recommended.

6; 33F) Yet, Dr. Mertins’ limits claimant’s ability to reach to occasionally.” Again, an

and
nions
VN
hotec
natior
obvi
5Sme
38F/.
ALJ

may only reject a treating physician’s ojgin “by setting out a detailed and thorough

summary of the facts and conflicting clinical evidence, stating his interpretation theres
making findings.” Reddick v. Chatet57 F.3d 715, 725 (9th Cir.1998). “The ALJ must

-7 -
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more than offer his conclusions. He must set forth his own interpretations and explg
they, ‘rather than the doctors’, are correct.”(kdting Embrey 849 F.2d at 421-22). Herq

the ALJ concluded that Dr. Mertins’ opinions were not supported by his own findings

in wk

1%

5. The

ALJ supported this conclusion by citing one example that the Court fails to find incongisten

The ALJ erred by not identifying specific conflicting clinical evidence, and failed to ex
why her interpretations, rather than Dr. Mertins’, were correct. The ALJ’'s concl
statement is insufficient. S&eddick 157 F.3d at 725.

Third, the ALJ found that Dr. Mertins’ opinions were inconsistent with Plaint

plain

Isory

ff's

activities of daily living. The ALJ gave another example stating, “Dr. Mertins opined

claimant had a total restriction in her ability to be around fumes and pulmonary irritarn

the claimant was still smoking at the timevin®te the opinion.” The Court finds that tf

ts, ye

e

ALJ’s single example without providing context of the alleged inconsistency fails. Again,

the ALJ did not identify specific statements made by Plaintiff regarding her activities o
living that were inconsistent with Dr. Mertins’ opinions. Nor did she explain why
interpretations, rather than Dr. Mertins’, were correct. The ALJ’s conclusory staten
insufficient. SedReddick 157 F.3d at 725.

Lastly, the ALJ rejected Dr. Mertins’ opinions finding that statements made |
claimant is “disabled”, “unable to work”, “can or cannot perform a past job”, or “me
Listing”, or the like, are not medical opinions but are administrative findings disposit
a case, requiring familiarity with the Regulations and legal standards set forth there
ALJ found that “[s]uch issues are reserved to the Commissioner, who cannot abdig
statutory responsibility to determine the ultimate issue of disability (Social Security R
96-5p).” However, the Court’s review of Dr. Mertins’ opinions fails to reveal administr
findings dispositive of a case. Rather, said opinions consist of medical source stal

submitted by a treating source tasan individual’s ability to sit, stand, walk, lift, carr

handle, finger, bend, balance, etc., and are entitled to special significance.
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In sum, the Court finds that the Akedred by improperly wighing the opinions of

Plaintiff's treating physician, Thomas Mertins, M.D. The ALJ failed to provide specifi¢ and

legitimate reasons supported by substantial evidence in the record for rejecting said o
B. Plaintiff's Subjective Complaints
Plaintiff argues that the ALJ erred in rejecting her subjective complaints i

absence of clear and convincing reasons for doing so.

To determine whether a claimant’s testimony regarding subjective pain or syrertom

Is credible, the ALJ must engage in a twepsanalysis. “First, the ALJ must determi

whether the claimant has presented objective medical evidence of an underlying imp

piniol

h the

e

Airme

‘which could reasonably be expected to produce the pain or other symptoms alleggd.’ Tl

claimant, however, ‘need not show that her impairment could reasonably be expgcted

cause the severity of the symptom she hHeged; she need only show that it co
reasonably have caused some degree of the symptom.”™ Lingenfelter v., ASHuE.3d
1028, 1036-37 (9Cir. 2007) (citations omitted). “Seconifithe claimant meets this firg

test, and there is no evidence of malingering, ‘the ALJ can reject the claimant’s tes

uld

—

Limor

about the severity of her symptoms only by offering specific, clear and convincing reasor

for doing so.” 1d. at 1037 (citations omitted). General assertions that the clainfant’s

testimony is not credible are insufficient. Jara v. Astrue481 F.3d 742, 750 {Cir.

2007). The ALJ must identify “what testimony is not credible and what evidence undefmine

the claimant’s complaints.” Idquoting_Lester81 F.3d at 834).

In weighing a claimant’s credibility, the ALJ may consider many factors, inclug
“(1) ordinary techniques of credibility evaluation, such as the claimant’s reputation for
prior inconsistent statements concerning the symptoms, and other testimony by the ¢
that appears less than candid; (2) unexplained or inadequately explained failure

treatment or to follow a prescribed course of treatment; and (3) the claimant’s

activities.” Smolen v. Chate80 F.3d 1273, 1284 {Xir. 1996); se©rn, 495 F.3d at 637}

ling,

lying
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393 The ALJ also considers “the claimant’s work record and observations of treating an

examining physicians and other third parties regarding, among other matters, the
onset, duration, and frequency of the claimant’s symptom; precipitating and aggra
factors; [and] functional restrictions caused by the symptoms ... .” Sp@flén3d at 1284
(citation omitted).

Plaintiff testified that she could not work between August 1, 2006 and Decemk
2009, due to back pain, muscle pain, neck painsion headaches, panic attacks and s
post-surgery on her left Achilles tendon. Her impairments became increasingly more
She received initial pain relief of one week following left foot surgery. Her conditions

continued to be the same as they wer2006. She quit smoking in 2011. She could sit

natu
vatin

|

er 31
fatus
painfi
have

for

15 minutes, stand for 15 to 20 minutes, could lift approximately ten pounds and would nee

to alternate positions. She did not believe farmental health counseling helped her.

at 618-33, 644-58, 791-807.)

TT.

Although the ALJ recognized that Plaintiff's medically determinable impairments

could reasonably be expected to cause the alleged symptoms, she also found that F
statements concerning the intensity, persistence, and limiting effects of the sympton
not fully credible. (Tr. at 598-602.)

1. Objective Medical Evidence

ainti

1S WE

The ALJ first determined that Plaintiff's allegations regarding the severity of her

physical symptoms and limitations were not supported by the objective medical findi
record. While an ALJ may reject a Plaintiffssstimony about the severity of her symptor

he must “point to specific facts in the record which demonstrate that [the claimant] is

® With respect to the claimant’s daily activities, the ALJ may reject a claim
symptom testimony if the claimant is ablesfgend a substantial part of her day perform
household chores or other activities that are transferable to a work settindcaiSee
Bowen 885 F.2d 597, 603 (9Cir. 1989). The Social Security Act, however, does
require that claimants be utterly incapacitated to be eligible for benefits, and many

ngs C
ns,

in les

ANt’s
ing

not
1 honr

activities may not be easily transferable to a work environment where it might be impgssibl

to rest periodically or take medication. See
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pain than she claims,” Vasquez v. Astr6&2 F.3d 586, 592 {9Cir. 2009). And, as thg

U

Ninth Circuit has made clear, if “the alaant produces objective medical evidence of an

underlying impairment, an adjudicator may not reject a claimant’s subjective complaint

based solely on a lack of objective medicatliemce to fully corroborate the alleged seve

of pain.” Bunnell v. Sullivan947 F.2d 341, 345 {Cir. 1991).

The ALJ discussed the medical evidence in the administrative record with reg

ity

Ards |

Plaintiff's complaints related to her ankle, back, knee, Chronic Obstructive Pulmionary

Disease (COPD), and fibromyalgia. As to Plaintiff's ankle the ALJ found that treaiment

records noted minimal findings stating that bilateral ankle x-rays were unremarkable ith n

degenerative changes, no osteolysis, no fracture, and no dislocation. Citing specifi

exhibits in the record, the ALJ stated that Plaintiff's condition showed improvemen

cally
[. The

ALJ stated that treatment records also noted Plaintiff reported her mobility was impnoving

she was feeling better, and her foot use was approximately 70% improved.

Regarding Plaintiff's back complaints, the ALJ noted that treatment records showe

tenderness to palpation in her back, but no crepitus. She stated that diagnostic

magt

performed in October 2007 was unremarkable. The ALJ referred to an October 2007 pghysic

examination revealing mostly normal results.

As to Plaintiff's knee pain, the ALJ stated that treatment records noted that Pla

ntiff's

knee was doing better. The ALJ noted that recommendations were to continue using mus

relaxers, to add heat, and take it easy.

Regarding Plaintiff's COPD, the ALJ documented her condition citing to va

[ious

records from Dr. Mertins. The ALJ stated that physical examinations and diagnostic imagin

were normal and pulmonary function testsxdastrated non-severe findings. The ALJ found

that physical examinations showed Plaintiff's chest was normal with no decreased
sounds, rales, rhonchi or wheezes; and a chest x-ray taken in April 2006 showed cle
and no active disease. On January 10, 2007,magnary function test showed a moder

airway obstruction and diffusion defect that suggested emphysema. The ALJ noted

-11 -
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recommendation was conservative treatment, and that the record contained littlg
evidence of frequent exacerbations.

With respect to Plaintiff's fiboromyalgia, the ALJ determined that the evideng
record did not corroborate Plaintiff's allegations. The ALJ considered Plaintiff’'s cong
in reference to Social Security Ruling (SSR) 12-2p, which states in order to find t
individual with a fibromyalgiacondition is disabled, themaust be sufficient objectivy
medical evidence to support a finding that the claimant suffers from a medically detern
impairment that limits hefunctional abilities tothe extent that it precludes her frg
performing any substantial gainful activity. Fibromyalgia is considered a med
determinable impairment only if the claimant provides evidence that an acceptable 1
source diagnosed the claimant’s fiboromyalgia condition by means of either the
American College of Rheumatology (ACR) Criteria for the Classification of Fibromy
or the 2010 ACR Preliminary Diagnostic iteria. These criteria are satisfied
documentation of either 11 of 18 positive tender points through digital palpitation
history of widespread pain with repeated manifestations of six or more fibromy
symptoms, including: fatigue, cognitive or memory problems, waking unrefre
depression, anxiety or irritable bowel syndrome. Here, the ALJ found that altl
Plaintiff's treatment records referenced a history of fiboromyalgia, the record did not ¢
a specific tender point analysis or specific analysis of factors sufficient to satisfy the
or the 2010 ACR criteria. The ALJ noted that although the entirety of the record did es
consistent pain complaints, the record also reflected a history of various medic
including narcotic pain and muscle relaxant medications. Thus, the ALJ concluded
appeared the prescription medication was based upon Plaintiff's subjective pain com
The ALJ also found that treatment records noted Plaintiffs medication controlle
fibromyalgia complaints.

The Court finds that the ALJ’s determination that Plaintiff's allegations were

supported by the objective dioal findings erroneous fageveral reasons. Although tf

14
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decision clearly shows documentation and citation to the record, throughout her analysis t
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ALJ failed to make a comparison between Plaintiff's specific testimony and the m
evidence that the decision summarized. The ALJ selectively chose medical recof
disfavored Plaintiff's complaints, and failed to explain why these records underi
Plaintiff's testimony. Other aglence in the voluminous record, and cited to by Plaintif
her pleadings — which was disregarded by the ALJ — supports Plaintiff's claim.

Thus, the ALJ’s finding that Plaintiff’'s testimony is inconsistent with the objec

bdica
ds tr
mninec

fin

tive

medical evidence is not supported by substantial evidence. The ALJ’s reasoning cantain

selectively chosen evidence and did not fairly include consideration of the record as g

See, e.g.Garrison 759 F.3d at 1018.

2. Activities of Daily Living

Next, the ALJ determined that Plaintiff's allegations regarding her physica
mental impairments do not interfere with her activities of daily living. An ALJ may rej
claimant’'s symptom testimony if it is inconsistent with the claimant’s daily activities

Burch v. Barnhart400 F.3d 676, 681 {Cir. 2005). But, “ALJs must be especially cautig

in concluding that daily activities are inconsistent with testimony about pain, be
impairments that would unquestionably preclude work and all the pressures of a wo
environment will often be consistent with doing more than merely resting in bed all
Garrison 759 F.3d at 1016. Thus, an ALJ may use a claimant’s daily activities to dis
symptom testimony only if the claimant “spendisgubstantial part of [her] day engagec
pursuits involving the performance of physical functions that are transferable to g
setting.” Orn 495 F.3d at 639 (emphasis added).

Here, after listing Plaintiff's ability to continue her hobbies of painting and pla

who!

and
BCt a
See
us
caus
rkpla
day.
credi
I in

| WOor

ying

computer games; ability to care for her son; manage finances and handle activjties

personal care; ability to prepare meals anthdadry; and ability to walk, drive a car, al
shop — the ALJ stated that “two factors weigh against considering these allegation
strong evidence in favor of finding the claimant disabled. First, allegedly limited

activities cannot be objectively verified with any reasonable degree of certainty. Sec

-13 -

nd
S to |
daily

rond|




© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

even if the claimant’s daily activities are truly as limited as alleged, it is difficult to attr,
that degree of limitation to the claimant’s medical condition as it is managed by medic

The Court finds that the ALJ erred in her finding. First, rather than explaining
Plaintiff's activities detract from Plaintiff’'sestimony, angroviding an angisis of why
Plaintiff's activities were inconsistent with the limitations asserted by Plaintiff, the
simply dismisses her allegations in a conclusory fashion stating that her limited ac

cannot be “verified.” The ALJ fails to believe that Plaintiff is as limited as she al

bute
Ation.

how

ALJ
Livitie

eges

because her “condition” is “managed by medication.” This is not sufficient. Furthelr, the

Court finds that the listing of activities and implying that said activities are performed

consistently and regularly over an eight hour day is also insufficienG&®ison 759 F.3d
at 1016.

3. Treatment and Inconsistent Statements in the Record

The ALJ gave two other reasons for rejecting Plaintiff's credibility finding thatt

treatment modalities have been conservative, and (b) Plaintiff has made incor
statements.

With regard to treatment, “evidence of ‘conservative treatment’ is sufficie

discount a claimant’s testimony regarding severity of an impairment.”, B8r&.3d at 751}

Here, the ALJ states, “treatment modalities have been conservative and consisted
medication, depressive medication and injection therapy.... Claimant’s medication us
also been intermittent.” In support, the ALJ cites one letter from Plaintiff stating tha
had not been feeling well; thus, she stopped taking her medication and felt a lot bettq

ALJ also cites to a record stating “they were ‘trying to get her off Percocet,” ang

Plaintiff has “reported improved pain with treatment.” The ALJ then states, “[a]rguably

(a)

ISiste

Nt to

of p
age h
[ “She
br.” Tl
| thal
with

claimant’s alleged severity of pain and limitations, one would expect more significant

findings on both the diagnostic imaging and exams as well as more complex tre:
Thus, the claimant’s allegations regarding the severity of her symptoms and limitatic
not consistent with her treatment history.” The Court finds the ALJ’s reasoning confl

as the record as a whole reflects that Pliimtevel of care was extensive and her treatm
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overall consisting of surgery, injections, and narcotics was not conservative. Furt
Plaintiff notes, the Ninth Circuit has indicated that at least some of the treatment P
received for her physical impairments — injections — was not conservativeage®n 759
F.3d at 1015 (“we doubt that epidural steroid shots to the neck and lower back qu
‘conservative’ medical treatment”).

As to inconsistent statements in the record, the ALJ found that Plaintiff “|
inconsistent and unsupported statements,” which detracted from her credibilit

determining credibility, an ALJ may engage in ordinary techniques of credibility evalu

such as considering ... inconsistesdie claimant’s testimony.” Bur¢h00 F.3d at 680,

Here, the ALJ cites an example stating that Plaintiff “needed to lie down 2 to 3 hour

day due to pain; however, this is not documented within the record.” The ALJ cites a

ner, ¢

laintii

alify ¢

made

. “Ir

ation,

S eac

nothe

example stating Plaintiff “also sought a rheatology opinion; however, not for fibromyalg'[a

treatment but rather because she had an attorney and was seeking disability bene
ALJ continued finding inconsistency in the fact that Plaintiff described herself
“homemaker.” The ALJ also found that Plaintiff's ability to work after the alleged onse
and Plaintiffs work history raised a question as to whetRkEintiff's continuing
unemployment was due to medical impairments. The ALJ stated that there w
documentation supporting Plaintiff's inability to continue working at Krispy Kreme dag
due to pain complaints; and stated that while the treatment records document “some
and “mild depression,” this contrasts with her testimony regarding the severity of her
symptoms.

The Court finds that the ALJ’'s limited sample of inconsistencies is some
selective, and is not demonstrative of the record as a whole. The ALJ’s isolated exan
not clearly or convincingly support the ALJ’s conclusion that Plaintiff's testimony sh
be discounted.

In summary, the Court finds that the Ahds failed to provide a sufficient basis
find Plaintiff's allegations not entirely credible. While perhaps any one of the indivj

factors identified by the ALJ in her decision could arguably detract from Plain
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credibility, such factors viewed in isolation are not sufficient to uphold the ALJ’s dec
to discredit Plaintiff’'s allegations as a whole. Thus, the Court concludes that the A
failed to support her decision to discredit Plaintiff's credibility with specific, clear
convincing reasons and, therefore, the Court finds error.
V. CONCLUSION

Where the Commissioner fails to provide adequate reasons for rejecting the ¢
of a treating physician, we credit that opinion as true L8ster 81 F.3d at 834. Similarly
where the ALJ improperly rejects a claimant’s testimony regarding her limitations, a

claimant would be disabled if her testimony were credited, “we will not remand sol

allow the ALJ to make specific findings regarding that testimony.Atfdaction should be

remanded for an award of benefits when the following three factors are satisfied:
record has been fully developed and further administrative proceedings would sq
useful purpose; (2) the ALJ has failed to provide legally sufficient reasons for rej
evidence, whether claimant testimony or medical opinion; and (3) if the imprg
discredited evidence were credited as true, the ALJ would be required to find the cl
disabled on remand. S&arrison 759 F.3d at 1020. Even where these conditions are
the court may, nevertheless, exercise “flexibility” in applying the credit-as-true ruls
remand for further proceedings where remand would permit the ALJ to make s
credibility findings or otherwise resolve inconsistencies in the record.CBeeett v.
Barnhart 340 F.3d 871, 876 {Cir. 2003). However, the Ninth Circuit has made clear

remand simply to permit the ALto decide the same issue again is inappropriate
Garrison 759 F.3d at 1021-22.

The Court finds that a remand for an award of benefits is appropriate in this ca
record is extensive and complete, and thd fliled to identify clear and convincing reasq
for rejecting Plaintiff's credibility and failed to identify specific and legitimate reasons I
on substantial evidence in the record for rejecting Plaintiff’s treating physician. Credit
true the opinion of the treating physician as well as the credibility of Plaintiff, the ALJ v

be required to find Plaintiff disabled on remand.
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Therefore,

IT IS ORDERED that the final decision of the Commissioner is vacated and this
is remanded for an award of benefits. The Clerk of Court shall enter judgment acco
and terminate this case.

DATED this 29" day of September, 2017.

Michelle H. Burns
United States Magistrate Judge
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