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& Zimmerman Incorporated Doc.
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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Melvin D Richardson, No. CV-16-01663-PHX-DLR
Plaintiff, ORDER
V.

Day & Zimmerman Incorporated,

Defendanh

Plaintiff Melvin Richardson, a black man, accuses his former employer, Defer

Day & Zimmerman IncorporatedDZ”), of treating him diffeently and terminating him

because of his race.At issue is DZ’s motion for summary judgment, which is fully

briefed. (Docs. 41, 49, 51.) Neither pargguested oral argument. For the followirn
reasons, the motion is granted.
|. Background

Richardson’s claims arise under Titldl \6f the Civil Rights Act of 1964 and

' Richardson was employed by non-party Alantic Group, Inc. (“DZ Atlantic”),
which in turned is owned by D& Zimmerman International, m DZ is a subsidiary of
the Day & Zimmerman Group, Inc. DZ Atlac supplies maintenance services to t
power Iindustry and provides temporary woskén nuclear power stations around tf
country. During the relevant time period, BAantic provided such services to the Pa

Verde Nuclear Generatingi< Station under entcact with Arizona Public Services
r

Company. Richardson worked a superintendent at tRalo Verde Nuclear Generatiol
Station pursuant to this contract. Thoudh does not concede that it may be conflat
with DZ Atlantic, it nonetheless refers toatSas Richardson’s employer for purposes
summary judgment onlyThe Court will do the same.

56

dan

g

e
e
(0]

b

ed
of

Dockets.Justia.c


https://dockets.justia.com/docket/arizona/azdce/2:2016cv01663/984103/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2016cv01663/984103/56/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

Arizona’s state law counterpart, the Arizo@avil Rights Act (“ACRA”), both of which
prohibit racial discrimination in employmenSee42 U.S.C. 8§ 2000e-2(a)(1); A.R.S.
41-1463(B)* To properly evaluate these claimsisiimportant to uderstand the limits
of the relevant statutes. Neither Title Wibr the ACRA “requiredhe employer to have
good cause for its decisions. The employey ffiake action againsgn employee for a
good reason, a bad reasonaorason based on erroneous famt$or no reason at all, sg
long as its action is not foa discriminatory reason.”Nix v. WLCY Radio/Rahall
Commc'n 738 F.3d 1181, 1187 (I1Cir. 1984). The relevamuestion is not whether
the employer’s decision was prudent, buteast whether the employer terminated tl
employee because of his race “or for satieer legitimate, non-discriminatory reason-
no matter how ill-advised or unprincipled it may beSheville v. Am. W. Airlines, Inc.
No. CV05-02790-PHX-NVW, 2006 WL 34987, at *5 (D. Ariz. Dec. 4, 2006).

When viewed through ik lens, the facts material tioe disposition of this case ar
not genuinely disputed. Indeed, where Ridson purports to dispute DZ's separa
statement of facts, he actually is Ibbaging the wisdom or correctness of DZ’
disciplinary decision. See, e.g.Doc. 50 11 51-59, 65.) Becau“it is not the role of
[the] court to sit as a ‘super-personnepadment’ to second-guess the wisdom of

business’s personnel decisiongvVers v. Alliant Techsystems, In241 F.3d 948, 957

(8th Cir. 2001), these disputes are not matekVith this understanding, the Court will

provide an overview of the undisputitts material to this decision.

During the relevant time period, Richardsaorked as a superintendent at th
Palo Verde Nuclear Generating Station, cesible for overseeing a group of worke
known as SK305, which was comprised thosf electricians and charged with

performing security upgradesRichardson’s unit had betweehirty and foty workers,

? Richardson accuses DZ of violatitige Arizona Employment Protection Act

which prohibits enggloyers from terminatingamnployee “in violation of a statute of thig

state.” A.R.S. § 23-1501(A)(3)(b). Thou@is complaint does not specify the precis
Arizona statute he believes lermination violated, it is appent from the nature of his
alle(r:;anons and the summary judgmenteting that Richardson’s state law clain
implicates the ACRA'’s prohibition afcial discrimination in employment.
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including three general foremen—Marcelargas, Fred Laneand Cesar Villa—who
reported directly to Richardson. Below theneral foremen were six or seven foremen
who worked directlyith the electricias in the unit.

In 2015, SK305 was invoéd in a series of safety-reldtencidents. Fst, in June
the unit was scheduled to perform work thetiuired electrical power to be cut to ja
security door after certain tests on the duad been completedVhile the workers were

waiting to cut power to the doathey were informed via raalithat the tests had not begn

completed. The workers sfieard the message, however, and prematurely cut power tc

the door, which delayed the work that was skcthed to be performethat day. Next, in

July SK305 was assigned to work on a prbjbat involved enlarging a hole in a meta
plate for wires to pass through. The empley involved in the project did not follow
safety protocols and, as a result, one wfiged. The followng month, the unit was
involved in another incident concernitbe improper use of tools during a similar
assignment. Finally, in August SK305 employeesd not follow proper protocols while
performing work on a door used to contaediation. Consequently, the door was
inoperable for several days, requiring theiliigcto station a secitly guard at the door
until the problem ould be resolved.

Following these incidents, D@pened an investigation in8K305. As part of that
investigation, DZ interviewed twentydio SK305 employees and generated gan
investigation report. The report stated thatveys and interviewsonductedduring the
investigation “provide evidence that thexee significant on-going [work culture] issues
in SK305 and the problematic focal pointhe two named General Foreman (Vargas|&
Lane) and the SK305 Superintendent (Ridsan).” For example, 37.5% of thosge
surveyed reported th#tey did not believe DZ leadeiphwould positively support a stog

3 Richardson disputes DZ’s charactetiaa of the incident as a “near miss'—
meaning an incident that coutdive caused an accidenti rg—but does dispute that
improper tool usage occurred. (Dd 9 38-41; Doc. 50% 8-41.)

* Richardson squabbles over the detaila@ the incident unfolded and who was
to blame, but does not genuinely dispute thatincident occurred or that the door was
inoperable for several days as a resultodDi2 1 43-44, 46; Doc. 50 11 43-44, 46.)
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in work for safety reasons, 42% reportednessing or experiencing a lack of suppad

when a safety concern was identifiechda62.5% reported withessing inappropriate

behavior by DZ leadership, including gerdoaemen being condescending, or yelling
cursing at them, and Richardson “witn@sg] inappropriate behaviors and [doing
nothing about it.” After being presented witmese results, DZ minated Richardson
and two general foremen, Lane and§&s, neither of whom are black.

Richardson later brought this action, alleging that DZ terminated him becau
his race. DZ now moves for summary judgment on all claims.
[I. Summary Judgment Standard

Summary judgment is appropriate whirere is no genuine dispute as to al
material fact and, viewing those facts itight most favorable to the nonmoving party
the movant is entitled to judgmeas a matter of law. Fe®&. Civ. P. 56(a). Summary
judgment may also be entered “against aypatio fails to make a showing sufficient t¢
establish the existence of an element dgdeto that party’s case, and on which th
party will bear the burdeaf proof at trial.” Celotex Corp. v. Catretd77 U.S. 317, 322
(1986). The party seeking ramary judgment “bears theiitial responsibility of

informing the district court of the basis fibs motion, and identifyig those portions of

[the record] which it believes demonstrate thbsence of a genuine issue of mater

fact.” 1d. at 323. The burden then shifts to tima-movant to establish the existence of
genuine and material factual disputiel. at 324. The non-movant “must do more th;
simply show that there is some metaphysataibt as to the material facts,” and inste
“come forward with specific f@s showing that there is a genuine issue for trig
Matsushita Elec. Indus. Ce. Zenith Radio Corp475 U.S. 574, 586-87 (1986) (interna
guotation anditation omitted).

Substantive law determines which faet® material and “[o]nly disputes ove
facts that might affect the outcome oftkuit under the governing law will proper|
preclude the entry of summary judgment&nderson v. Liberty Lobby, Inc477 U.S.
242, 248 (1986). “A fact issue is genuinkthe evidence is sudat a reasonable jury
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could return a verdict fothe nonmoving party.” Villiarimo v. Aloha Island Air, Ing.
281 F.3d 1054, 1061 9 Cir. 2002) (quotindAnderson 477 U.S. at 248). Conclusory
allegations, unsupported by factual matkriare insufficient to defeat summar
judgment. Taylor v. List,880 F.2d 1040, 1045 (9th Cik989). If the nonmoving party’s
opposition fails to cite specittly to evidentiary materialgshe court is not required tg
either search the entire recdad evidence establishing a geneiiissue of material fact of
obtain the missing materialsSee Carmen v. S.F. Unified Sch. Di&37 F.3d 1026,
1028-29 (9th Cir. 2001F-orsberg v. Pac. N.W. Bell Tel. C&40 F.2d 1409, 1417-18
(9th Cir. 1988).
[ll. Analysis

The Court evaluates racial discriminationremployment claims using the burder
shifting framework set out iMcDonnell Douglas Corp. v. Greed11 U.S. 792, 802
(1973), under which a plaifitifirst must establish prima faciecase of discrimination by
showing that he: (1) is a member of a pradctlass, (2) is glied for his job, (3)
suffered an adverse employment action, andw@ds treated less farably than other
similarly situated employees outside his protected cl& e also Hidgon v. Evergree
Int’l Airlines, Inc., 673 P.2d 907, 909 ath(Ariz. 1983) (“The [ACRA] is modeled after
and generally identical to the fedéstatute in the area . . Accordingly, we find federal

Title VII case law persuasive in the interpregatof our CivilRights Act.”). If a plaintiff

makes this threshold showirgt]he burden of production, ot persuasion, then shifts

to the employer to articulate some itegate, nondiscrimiatory reason for the
challenged action.'Chuang v. Univ. of CaDavis, Bd. of Trustee225 F.3d 1115, 1123
24 (9th Cir. 2000). If the empyer does so, the burden shifts back to the plaintiff
demonstrate that the employer’s proffered oeais a pretext for discrimination, “eithe
directly by persuading the court that aatiminatory reason morikely motivated the
employer or indirectly by showing that teenployer’s proffered»planation is unworthy
of credence.” Texas Dep’'t of CmtyAffairs v. Burdine 450 U.S. 248, 256 (1981). A

plaintiff's evidence on this poirfmust be both specific @hsubstantial to overcome thg
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legitimate reasons putfih by,” the employer.Aragon v. Republic Silver State Dispos:
Inc., 292 F.3d 654, 659 (9th Cir. 2002).

Here, there is no dispute that Richardisom member of a pretted class and tha
his termination constitutes an adverse awplent action. DZ argues, however, th
Richardson cannot establisipama faciecase of racial disanination because he canng

produce evidence that similarly situated ptoyees outside his ptected class were

~—~+

treated more favorably than hinRZ also argues that Rialdson cannot produce specifi

and substantial evidence showing that he teasinated on account of his race, rath

r

than as a result of DZ's internal investiga into SK305’s safety lapses. The Court

agrees on both points.
A. Richardson’sPrima Facie Case is Deficient
Richardson cannot establish a prima faaise of racial discrimination because |

has not identified similarly situated empé®s who were treated more favorably th

him. His discharge is the only adversepémgment action for which there is admissible

evidence, and it is undisputed that DZ teratéd the two other supervisory employees
Richardson’s unit, who weraot black, as a result of thaternal investigation into
SK305’s safety lapses. Richardson “canbetheard to advance a colorable claim
disparate treatment when [DZ] treated . mikirly situated employee[s] outside of [hiS
protected class . . . no more favorably than it treated hisméville 2006 WL 3497787,
at *b.

Although Richardson’s compl# included allegations afther discrimination not
related to his termination, Heas not supported them wishufficient evideoe to survive

summary judgment for several reasons. FR#&thardson testified that he felt his whit
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counterparts “Thomas Foraged Charles Whitehead” were getting “more of what they

needed” than he was getting. (Doc. 42t155-56.) But Forde and Whitehead are r
valid comparators. “In order to showaththe employees allegedly receiving mo
favorable treatment are similarly situated ., the individual[] seeking relief mus

demonstrate, at the least, that [he is] simjlartuated to those englees in all material
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respects.” Moran v. Selig 447 F.3d 748, 755 (9th Cir. 280(internal quotations and

citations omitted). “[l]ndividuals are similarly situated when they have similar jobs

display similar conduct.”Vasquez v. Cty. of L.A349 F.3d 634, 641 (9th Cir. 2003).

Here, neither Forde nor Whited held similar positions as Richardson; Forde wa

project superintendent and/hitehead managed a scaffold group under a differ

department. I¢. at 111-12.) Nor is there any idgnce that Forde and Whitehead

displayed similar conduct as Richardson.

Second, when asked durirfgs deposition to elabate on his allegations of

disparate treatment, Richardson was unableticudate any specific basis for his claims

For example, Richardson was asked pbilank “What do you believe Tom Forde wa
receiving that you weren’'t?” Id. at 56.) His response was vague and larg

indecipherable:

The workers that comgom Tom Forde oveto work for me
temporarily were going back tieim, telling him things that
they felt were wrong. Some tfiose things were wrong, and

a lot of those things were the way we did business over there,
not anything in error. Some of it was because of a lack of
understanding, and some ofvitas because workers didn’t
want to work as much as weorked. But | worked 12
months a year, constantly. \Wasn't the up and down so
much as the outage work. dheason or that was | would
project out for new mods, ardwould participate with the
‘own it, see it, do it” policy that APS had. In other words, if
you see them having a need héea part of the resolution or
the solution. And so | ended ug ﬁettlng more work from them
than | could handle, per se. Buthat was the case, as far as
me being under APS, thegl said “Okay. Well, we need you to
do it. at do you need?” If | say more equipment, I've got
it. If | said another supervisol've got it. But then this
transition thing on the D&Z, didn’t happen that way, but the
work kept piling.

(Id. at 56-57.) Richardson was asked agaio What was it, then, that you felt that Torn
Forde received that you didn’t receive?ld.(at 57.) He responded: “As | said, if hi
workers would go back andlit&im information, they woudn’'t necessarily tell me, ano
that information consisted of some of it svihe way we did workn a multiple work

group.” (d.) Richardson was asked “is thenmsytning else you felt that Tom Fordg
received that you did not?1d( at 58.) He replied:
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Any personal complaints, amyhg—you know, his workers
felt closer to him because theyere always with him. They
just came over to work wittme. So, you know, just in
talking with him, | mean, theynitially told him, you know,
that they were unhappy or whatever the problem was before it
would get to me.

(Id.) Likewise, when asked to explain wh#thitehead receivedhat he did not,
Richardson was unable to recall any specifgtances of differential treatmentld.(at
58-60.)

Richardson attempts to manufactureaetdial dispute regardjnhis allegations of
differential treatment by submitting a self-sewyj post-discovery affidavit in which he
elaborates on his claims. (Doc. 50-1 at 1°15pr example, Richardson claims in hjs
affidavit (without supporting adence beyond his own $elerving statements) tha
unidentified “[w]hite mdes in the same position were givilie authority to hire the staff
needed and make those decisions but | was riboc. 50-1 at 12.) Likewise (and again

without supporting evidence beyond is oself-serving statements), Richardson claims

in his affidavit that he was paid on an hourly basis, whereas unknown other “supervjsor:

were paid a salary. Id.)) Even assuming the truth ofefe statements, the fact that
Richardson cannot identify any specific moyees who received more favorable
treatment is fatal to his claims.

But the Court does not accept Richardsoaffidavit because the informatior

contained therein contradicts his earlier dépos testimony. As previously explained,

~°The manner in which Richardson’s affiitavas presented rendered it difficult tf
navigate and largely unhelpfulThe affidavit is not orgamed into separately numbere
paragraphs. Rather, it is presented assardanized, fifteen-pagearrative that weaves
together a host of irrelevant informatio including unnecessary critiques of the
competence of his supervisorsloreover, Richardson’s sponse brief and controvertlng
statement of facts cite to th&fidavit generally, without pinites to specific Pages. As
result, the Court was required to review #rdire fifteen pages isearch of responsiveg
information anytime te document was cited. “As the Seventh Circuit observed in its
now familiar maxim, ‘judges are not Il_ke&%%]buntm for truffles buried in briefs.”
Independent Towers of Wash v. Washing8&t) F.3d 925, 929 (9 Cir. 2003) (quoting
United States v. Dunked27 F.2d 955, 956 ({7 Cir. 1991)). Thigpresentation, combined
with Richardson’s persistent invitation foretiCourt to re-examine the wisdom of DZ’
disciplinary decision, made the Court’s revieWthe pending motion far more difficull
than it should have been givéhe dearth of evidence thaZ'’s treatment of Richardson
was racially motivated.

joRw)

[92)

-8-




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

Richardson was asked directly—multipienes—to specify howhe believed he was
treated differently than other employees, natlentify those employees to whom he wj4
comparing himself. His answemwere devoid of responsiveformation. Richardson
cannot now sandbag DZ withskham affidavit after refusingp provide thisinformation

when asked during his depositiomdeed, courts “have held with virtual unanimity that
party cannot create a genuine issue of fact sufficient to survive summary judg

simply by contradicting his . .. own previous sworn stateméntCleveland v. Policy

Mgmt. Sys. Corp.526 U.S. 795, 806 (1999%ee also Kennedy v. Allied Mut. Ins. Ca.

952 F.2d 262, 266 (9th Cir. 1991) (“[A] g cannot create an issue of fact by 4
affidavit contradicting hiprior deposition testimony.”)

For these reasons, Richardson cannot establighinga facie case of racial
discrimination under fedelrar Arizona state law.

B. DZ's Reason for Terminating Richardson is Not Pretextual

Assuming,arguendo that Richardson has establishepriana faciecase of racial

discrimination, summary judgment is warrantegtause DZ has articulated a legitimate,

non-discriminatory reason for terminating hiamd Richardson hasot proffered specific
and substantial evidence of pretext. Instéddhardson quarrels with the correctness g
methodology of DZ’s internahvestigative fact-finding.But the Court “can assume fo
purposes of this [order] th#hte . . . employees interviewdy [DZ] were lying through
their teeth. The [relevant] inquiry . .is limited to whether [DZ] believed that’
Richardson was in part responsible for thietyalapses “and if sowhether this belief
was the reason behind [Richardson’s] dischardgelfod v. Sears, Roebuck & C®39
F.2d 1466, 1470 (11th Cir. 1991). Herepugh Richardson might believe that h
termination was unfair or unwarranted, theseno genuine disputthat DZ terminated
him because the internal inwgmtion into SK305’s safety fpses concluded, rightly or
wrongly, that he antivo other employees outside hiofacted class were to blame.

IV. Conclusion

Though Richardson might disagree witke thisdom of DZ'’s diciplinary action or
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with the accuracy of itsternal investigation results, Hes proffered n@vidence that
would permit a trier of fact toonclude that DZ terminatddm because he is black. Nor
may Richardson manufacture a factual dispabout other allege discriminatory
treatment using a self-seng, post-discovery affidavit #t contradicts his sworn
deposition testimony and otherwifails to identify specific and valid comparators. The
Court therefore concludes that the facts matéoidghis case are ngenuine disputed, and
that those facts, even wherewied in the light most favably to Richardson, do not
support his racial discriminatn claims. Accordingly,

IT IS ORDERED that Defendant Day & Zimmeram Incorporated motion for
summary judgment (Doc. 41) ISRANTED. The Clerk shh enter judgment
accordingly and terminate this case.

Dated this 27th day of October, 2017.
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