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WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Armando A. Marroquin, No. CV16-01667-PHX-DGC (BSB)
Plaintiff,
V. ORDER

Yolanda Fernanekz-Carr, et al.,
Defendants.

Plaintiff Armando A. Marroquin broughhis civil rights action pursuant to 42

U.S.C. 8§ 1983. Doc. 14. Defendants mémesummary judgmentThe Court provided
notice to Plaintiff of the response requirements pursudta v. Rowlandl54 F.3d 952,
962 (9th Cir. 1998) (en banc). Doc. 80. Thetion is fully briefed (Docs. 78, 85) and n
party requests oral argument. For thedwihg reasons, the Court will grant Defendant
motion in part.
l. Background.
Plaintiff's claims arose while he was comd@d at CoreCivic’s La Palma Correctioné
Center (“LPCC”) in Eloy, Arizona, pursuario a contract between the Californi
Department of Corrections diRehabilitation (“CDCR”) and GeCivic. Doc. 14 at 1.In
his six-count Second Amended ComplaingiRitiff brought claimsagainst the following

LPCC employees: Law Library Barvisor and Education Pdipal Yolanda Fernandez-

1 See CoreCivic, La Palma CorrectionaCenter, http://mwwcorecivic.com/
facilities/la-palma-correctional-cent@ast visited Feb. 15, 2019).
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Carr, Law Library and Education Supervis&lyle Prince, CaseManager Cosby,
Correctional Counselor P. KellyHealth Services Administiar (“HSA”) E. Burnett, and
Doctor P. Matranga. Doc. 14 at 3.

On screening under 28 U.S.C. 8§ 1915A({ke Court determined that Plaintif,
asserted First Amendment access-to-couatisnd against DefendanEernandez-Carr and
Prince in Counts 1 and 2,smectively; EightrAmendment medical care claims again
Defendants Burnett and Matranga in Countn8 4, respectivelygnd First Amendment

retaliation and Eighth Amendment conditiom$ confinement claims against bot

Defendants Cosby and Kelly in Counts 5 andeSpectively. Doc. 16 at 3-6. The Court

directed Defendants to answéd. Dr. James Giovino was latsubstituted for Defendant
Matranga. Doc. 36Defendants move for summary judgnt on all claims. Doc. 78.
I. Summary Judgment Standad and Plaintiff's Motion.

A party seeking summary judgment “bears the initial responsibilityforming the
district court of the basis for its motion, adéntifying those portions of [the record] whic

it believes demonstrate the absence géauine issue of material factCelotex Corp. v.

Catrett 477 U.S. 317, 323 (1986). Summary jocint is appropriate if the evidence

viewed in the light most favorable to the naoving party, shows “that there is no genuip
dispute as to any material faantd the movant is entitled jodgment as a matter of law.’
Fed. R. Civ. P. 56(a). Summary judgmerdlso appropriate against a party who “fails

make a showing sufficient to establish the exis¢éeof an element esg@l to that party’s

case, and on which that party willdsehe burden of proof at trial.Celotex 477 U.S. at

322. Only disputes over facts that migiitect the outcome of the suit will preclud
summary judgment, and the disputed evidenast be “such that a reasonable jury cod
return a verdict for th nonmoving party.”Anderson v. Liberty Lobby, Inet77 U.S. 242,

248 (1986).

2 Citations to the docket inithorder are to page numbaitsached to the top of eacl
page by the Court’s electronic filing system, tigbage numbers in the original documen
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Local Rule of Civil Procedure 56.1 reges a party opposing summary judgment
submit a statement of facts citing “a spec#damissible portion ofhe record where the
fact finds support.” LRCiv 56.1(b). “Generafferences without page or line numbers g
not sufficiently specific.”S. Cal. Gas Co. v. City of Santa AB&6 F.3d 885, 889 (9th Cir
2003). As the Ninth Circuit has noted, a district court “need not examine the entire fi
evidence establishing amdgne issue of fact, where theidence is not set forth in the
opposing papers with adequadéerences so that it cautonveniently be found.Carmen
v. S.F. Unified Sch. Dist237 F.3d 1026, 103®th Cir. 2001)Keenan v. Allan91 F.3d
1275, 1279 (9th Cir. 1996) (thdestrict court has no respabgity on summay judgment
to “scour the record in search afgenuine issue of triable factyee also Independen
Towers of Wash. v. Washingf@50 F.3d 925, ®(9th Cir. 2003).

In opposition to Defendants’ motion, Plafhattached to his Statement of Facts t¢

exhibits totaling 124 pages, refergionly to exhibits without gific page or line citations.
Doc. 85. Plaintiff's wholesale citation tocuments without ideifying the relevant
portions is inadequate. The Court has nonefflsatonducted a general review of Plaintiff
exhibits and will consider that evidence to the extent thaithse specific portions within
his exhibits. But the Court will not consideryaasserted fact if theupporting evidence is
not readily found.

lll.  Counts 1 and 2: Access to Courts.

A. Legal Standard.

Penal institutions may not actively interferghwnmates’ attempt prepare or file
legal documents, and must provide prisonergésonably adequate opportunity to prese
claimed violations of fundamentabstitutional rights to the courtsl’ewis v. Case\b18
U.S. 343, 350-51 (19963ge alsdHebbe v. Pliley 627 F.3d 338, 342 (9th Cir. 2010). Th
right of access to the courtsasly a right to bringpetitions or complaintto federal court
and not a right to discover such claiorslitigate effectively once filedLewis 518 U.S.
at 354. The right “guarantees no particateathodology but rathg¢confers] the capability

[to challenge] sentences or conditiaisonfinement before the courtsld. at 356.
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To succeed on a “backward-looking” accelsm, a plaintiff mst show: “(1) the

loss of a non-frivolous or arguable underlying claim; (2) theiaffiacts that frustrated the

litigation; and (3) a remedy that may be awards recompense but that is not otherwi
available in duture suit.” Arellano v. BlahnikNo.: 16-cv-2412-CAB (DHB), 2017 WL
2833117, at *8 (S.D. Callune 30, 2017) (discussiighristopher v. Harbury536 U.S.

403, 413-14 (2002)). The firstement “is not satisfied by juahy type of frustrated lega
claim.” Lewis 518 U.S at 354. The right of accesddes not guarantee inmates th
wherewithal to transform thesmlves into litigating enginesapable of filing everything

from shareholder derivative actiottsslip-and-fall claims.”ld. at 355. The nonfrivolous

claim must be a direct or collateral attacktba inmate’s sentence or a challenge to hi

confinement conditionsld. “Impairment of anytherlitigating capacityis simply one of
the incidental (and perfectly constitutionalpsequences of conviction and incarceratiof
Id. (emphasis in originalsee also Hebheé27 F.3d at 342-43 (prisons must provide t
“tools” that “inmates need in order to attableir sentences, directly or collaterally, and
order to challenge the conditis of their confinement”).

B. RelevantFacts.

Counts 1 and 2 allege that on thirtelys between May 22011, and January 31
2015, Defendants Fernandez-Carr and Princruated their sulydinates to deny
Plaintiff's requests for photocas of his legal paperwork,selting in the dismissal of his
criminal and civil cases idune 2011, September 201Panuary 2015, October an
November 2014, and Janu&§15. Doc. 14 at 4, 6 Plaintiff also alleges that Defendant
denied him access to Spanish-laage books, case law, and ledata that were necessar
to prepare his habeas corpus petitith.at 5, 7.

Fernandez-Carr is the Pcipal of the Education Department at the LPCC and
responsible for overseeing tleelucation program there, inding at the facility’s two

libraries. Doc. 79 (Defs. Statement of Fact2]). When Plaintiff'sclaims arose, Prince

3 Plaintiff states that the denials toolagd on May 25, 2011; September 13, 16, a
18, 2012; March 6, 2013; Odier 9 and 28, 2014; NovembEt, 2014; and January 3, 17
23, 29, and 31, 2015. Doc. 14 at 4, 6.
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was an LPCC Instructor Supervisor and cesible for supervising LPCC teachers und
the direction of Fernandez-Caid. 1 4-5. Plaintiff was assigned to the LPCC educat
program from May 9, 2011 to July 8, 201kl. § 8. Plaintiff was paid $0.25 per hour t
attend class, and his wages were depositatimy into his inmate trust accound. § 9.

Pursuant to Title 15 of the Californaode of Regulations (“CCR”) —which govern
the rules and regulations for CDCR fatés — legal photocopying services may |
provided without chaye to unrepresented indigent inmatéd. at § 11 (citing 15 CCR
§ 3162). Anindigentinmate is one “who @ntly has, and for therevious 30 consecutive
days has maintained, $1.00 or l@shis inmate trust account.Id. § 12 (citing 15 CCR
8§ 3162(a)). All other inmates mysdy for photocopyig servicesld. § 16 (citing 15 CCR
8§ 3162(b)). Photocopies of legal documemts“limited to the maximum number of pag¥
needed for the filing, not to exceed 50 pame$otal length, excepivhen necessary to
advance litigation.”Id. 1 19 (quoting 15 CR 8§ 3162(c)).

Under the LPCC Printing and DuplicatioroPedure, “[r]lequests for duplication o

documents exceeding 50 pages in lengthllshe granted wheraccompanied by a

reasonable written explanation of the neettd”  20. But “[iln no event shall staff be

required to duplicate legal documents excegdiO0 pages in lengthithout a court order
directing the duplication to take placdd. If a non-indigent LPCC inmate has insufficief

funds in his inmate trust account to pay for photocopies, or the request exceeds 50

law library staff must deny threquest and forward it to thessistant Warden for approvall.

Id. 1 22. The Assistant Waed always authorizes photocopies for legal forms &
documents, even if the inmatesha zero balance in his trustcount. In sth a case, the
requested copies are madada hold is placed on the inmate’s account for the ung
balance. Id. 11 24-25. For indigent inmateseticharges expire unless the inmate

removed from indigent statwegithin 30 days of incurring theharges. For non-indigen

inmates, the hold remains untilettbalance is paid or the inteas transferred to a nont

CoreCivic facility. Id. 11 14-15, 25-26. Around 20102011, Plaintiff had a hold on hig
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account for approximately $400 due to nmakprevious photocopies without sufficier
funds in his trust accountd. 1 33;seeDoc. 79-3 (PIl. Depo.) at 18:17-19:12.

During his deposition, Plaintiff was aske@bout each of éhdates on which he
asserts Defendants denied his requestspfmtocopies and Spanish-language leg
materials. Doc. 79-3 at 255%:5. For each date, Plaintifbuld not recall what documents
he attempted to photocopy or which cases or courthdse documents were filedd.
Plaintiff testified that when he asked librataff for photocopies, the staff members wou
call their “boss,” who would denyhe request telephonicallyld. Plaintiff did not
personally participate in the phone calls asslianed that the “boswias either Fernandez;
Carr or Prince, but he did not know i¢h Defendant denied his requedis. When asked
what specific Spanish-language materialsdwested, Plaintiff responded: “[b]Jooks ar
— legal books in Spanish and&Bysh/English dictionaries.Id. at 47:24-48:2.

C. Discussion.

Plaintiff asserts that Defendants dented requests for photocopies, case la
Spanish-language books, andeit legal data. Doc. 16 at 3. His response cite
declaration by a fellow inmate and pagesaaof education progress report, but neith
exhibit appears to describe Deflants’ denial of Plaintiff's iguests. Docs. 85 at 4; 85-|
at 12. Indeed, around 2010 2011, Plaintiff had a hdlon his accounfior about $400
from being permitted to make photocopies withsuifficient funds. Plaintiff's response
does not rebut this or Defendanbther asserted fact&eeDoc. 85 at 3. Plaintiff refers to
his exhibits A and B witbut specific citationsld. These exhibits include over 60 page
many of which are illegible, and Plaintiff offeno explanation of #ir relevance to his
claims. Docs. 85-1 at 2-38; 85aP1-18; 85-3 at 1-10. PHiff identifies no other evidence
of Defendants’ alleged actions which frustchtiee litigation of hisinderlying claims.See
Harbury, 536 U.S. at 415.

Plaintiff also fails to “identify a nonfviolous, arguable underlyy claim” that he
lost because of Defendants’ actionsl. (internal quotations omitted). Plaintiff fails tg

identify the underlying casesiasue, in which courts theyere pending, what document
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he was unable to file, and thensequences in each case.cD®-3 at 8-21, 24-34. His
response discusses no underly@rgions giving rise to his current access claims, mak

impossible the Court’s task of determining whether his “claim for relief underlying

access-to-courts plea” is nonfrivolous and argudtéebury, 536 U.S. at 417, and what

remedy “may be awarded as recompense buistinat otherwise availde in a future suit”
Arellang, 2017 WL 2833117, at *8SeeDoc. 85.

Plaintiff fails to establish elements essal to his access-to-courts claimsSee
Celotex 477 U.S. at 323. The Court will grant Defendants’ motion on Counts 1 and
IV. Counts 3 and 4: Medical Care.

A. Legal Standard.

To state a § 1983 claim based on prisonlicad treatment, a pintiff must show
(1) a “serious medical need” laemonstrating that “failure to treat a prisoner’s conditi
could result in further significant injury ¢ine unnecessary and wantinfliction of pain,”
and that (2) “the defendant’s responsehe need was deliberately indifferentJett v.
Penner 439 F.3d 1091, 109®th Cir. 2006) (citingestelle v. Gamble429 U.S. 97, 104
(1976)) (internal quotations omitted). Thequirement of deliberate indifference “i
satisfied by showing (a) a purposeful act alufa to respond to a prisoner’s pain d
possible medical need and (b) harm causetthéyndifference. Indifference ‘may appea
when prison officials deny, thy or intentionally interferavith medical treatment, or it
may be shown by the way in which prigeimysicians provide medical careld. (citations
omitted);Estelle 429 U.S. at 104-05.

“Deliberate indifference is a high legal standardl’oguchi v. Chung391 F.3d
1051, 1060 (9th Cir. 2004). A prison officralist both know of and disregard an excess
risk to inmate health — he msiLf'be aware of facts from which the inference could be dra
that a substantial risk of serious harm &xiand he must also draw the inferendeaimer
v. Brennan511 U.S. 825, 83(11994). A plaintiff must shownore than ndggence or lack
of ordinary due care for the prisoner’s safdtarmer, 511 U.S. at 835%ee alsd@roughton
v. Cutter Labs.622 F.2d 458, 460 (9th Cir. 1980hdifference, negligence, or medica
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malpractice are insufficient under § 19834 difference of opinion does not amount t
deliberate indifference to [a plaintiff's] serious medical nee@®&ahchez v. VilB91 F.2d
240, 242 (9th Cir. 1989). Nor is mere deiaymedical care, without more, sufficient t
state a claim against prison officialSeeShapley v. Nevada Bd. of State Prison Comm
766 F.2d 404, 407 (9th Cir. 1985).

B. RelevantFacts.

1. DefendantBurnett.

Count 3 alleges that Defendant Burnetis deliberately indifferent in failing to
provide Plaintiff with adequatpain medication for his backnd head pain, refusing tc
order his prescribed orthopedic shoes, andhfaiio treat his testicat tumor. Docs. 14 at
8-9; 16 at 4. Burnett's HSA responifiies included overseeing “the administrativ

aspects of the medical unit, [and] ensurihgt medical staff and inmates complied wif

CoreCivic policy regarding the provision of medli care.” Doc. 79-4 (Burnett Decl.) § 3.

He asserts that he did not perform any clinical duties or have authority to prescr
cancel medications, prescribeurses of treatment, ordar orthopedic shoedd. | 3, 5.
He was not a licensed independent pitex, and his HSA duties were “purely
administrative.” Id. § 5. He asserts that orthopesimes could be ordered and approv
only by licensed independent provideld. 1 6-7.

Burnett also acted as the medicalegance officer and was responsible f(

responding to first-level mate medical grievancesd. { 8. He stated that:

When a grievance complained thahadication was improperly cancelled, |
would first review the file to locate ¢hcancellation and the reason for it. If
| could not find a documented reason fioee cancellation, | would speak to
the physician or other knsed independent provideho gave the order in
order to provide the inmateith an explanation as to why the medication was
cancelled. If the reason was documenteithénfile, | would cite that reason
in the grievance response angbgort the provider's conclusion.

Id. 1 9.
On February 4, 2014, Buett denied Plaintiff's first-level medical grievance i

which Plaintiff requested Bacloferid. { 10. Burnett advised Plaintiff that only license
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independent providers could pceibe medication and that Plaéiihshould usehe sick call
process to seek treatment froms htensed independent providéd. On October 8, 2014,
Burnett denied another first-level medicakgance in which Plaintiff demanded $500,0(
for surgeries, medications, and suppliés. 11 123, 124. He advised Plaintiff that the
was no mention of testicular swelling dgiRlaintiff's May 28,2014 appointment with
the licensed independent provider, and that the provider had determined orthopedig
were not medically necessarid. § 124.
2. DefendantGiovino.
Count 4 alleges that Defdant Giovino was deliberatelgdifferent in failing to
provide Plaintiff with adequatgain medication for back paiocancelling his pain and mos

other medications without notification, and fagdito treat his tumor. Docs. 14 at 10-1

16 at 4-5. Giovino was a licertsphysician employed &PCC. Doc. 79 at 15 1 130, 132.

On March 31, 2014, Plaintiff requestedesmewal of his prescription for dandruf
shampoo.d. { 135. Giovino revieweHlaintiff’'s medical file, nodd Plaintiff's seborrheic
dermatitis of the scalp diagnesand renewed Plaintiff's ddruff shampoo prescription
but did not see Plaintifh person that dayld. 11 132, 135.

On May 25, 2014, Plaintiff submitted a sick call request for his “chronos”
medication to be updated, and complained that his “right testielg [getting big and [in]
pain.” Doc. 85-4 at 23 (Pl.’'s Ex. G). A “@mo” is a written docunré that informs LPCC
staff of accommodations necessary for an inmaatie the issued chrono. Doc. 79 at 1

n.3. A nursing staff member reviewed the siel request and scheduled an appointme

Doc. 85-4 at 23. On May 28, 2014, Giowisaw Plaintiff for constipation; hemorrhoids;

non-compliance with his medications; seborrheic dermatitis of the scalp; gastroesop
reflux disease (GERD); chronic lower back, upper back, and left knee pain; and f
headaches. Id.; Doc. 79 {1 137, 145. Giovino dared prescriptions for Miralax;
hemorrhoidal suppositories;etaminophen 500mg; medicdtehampoo; Omeprazole; an
a one-year chrono for arch supports, bottom bunk/bottom tier, and left knee s
Doc. 79-5 (Giovino Decl., Ex. B) at 11-12. Heted that Plaintiff had previously “refuse
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nortriptyline, and again state[d] he d[id] notwany med[ications #t] he ha[d] to take
daily, and stand in line for.1d. at 11.

Giovino noted that Plaintiff had flat é& but found “[n]Jo medical necessity” fof
orthopedic shoesld. at 12; Doc. 79 § 150. He concladnat Plaintiff needed only soff
shoes and arch support insoles, and deRlaohtiff's orthopedic shoes request. at 12;
Doc. 79 § 151. Giovino alsoried Plaintiff’'s request for Baofen for back pain. Doc. 79
1 154. Plaintiff had been prescribed Bdeh — a muscle relaxer — from April 8 tp
October 5, 2013. Docs. 85-4 (Pl.’s Ex. 9 1 154. But Giovinaetermined Baclofen
was inappropriate for Plaintiff #tat time, noting that it “is nehdicated for long term use
[and] is potentially addictive.ld. § 13; Doc. 79-5 at 12.

Plaintiff reported no issues with higght testicle during the May 28, 2014
appointment. Giovino had rfarther involvement irPlaintiff's medical treatment. Docs
79 91 132, 138€e€e79-5 at 10-12.

C. Discussion.

Burnett’'s responses to Plaintiff's medicmlevances on Febroa4 and October 8,
2014 do not amount to deliberanelifference. Burnett investaged Plaintiff's grievances,
reviewed his medical recordsiterviewed him, and then fired to the medical staff's
professional judgmentSeeDoc. 79-4 at 7-11 (Burnett DecExs. A and B). Burnett's
duties were administrative; he had no authority to prescribe medications or tregbeent.
Peralta v. Dillard 744 F.3d 1076, 1086-87t(BCir. 2014) (noting that an official does nat

violate the Eight Amendment when he has nmadknowledge of risk, even severe risk

where official understood his role to be adrsirative, did not believee was required to
interview prisoners, review medical records,second-guess staff dentists’ diagnoses).

Plaintiff cites his Exhibit E, which he asserts “clearly shows that Burnett was who déniet
everything.” Doc. 85 at 5. Exhibit E comaiseveral documents, some without Burnett’s

signature, some illegible. Dac85-3 at 21-28; 85-4 at 1-1Plaintiff offers no further
explanation or evidence th8urnett knew of and disregamiein excessive risk to his
health. SeeFarmer, 511 U.S. at 837; Doc. 85 at 5. d\Rlaintiff’'s mere disagreement with

-10 -
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the grievance responses is insufficient topgupa medical deliberate indifference clain
Sanchez v. VildB91 F.2d 240, 24@®th Cir. 1989).

Defendant Giovino’s actions duringettMay 28, 2014 appdiment also do not
constitute deliberate indifference. Giovino res@ed to Plaintiff's cmplaints during the
appointment, including presbimg him several medications and arch support inso
Doc. 79-5 at 10-12. Plaiftiasserts that he mentioned his testicular tumor issue
Giovino, and he did mentiondicular pain and swelling in his May 25, 2014 sick c{
request.SeeDoc. 85-4 at 23. But no evidence slsativat Giovino reviewed this sick cal
request, was aware of its contents, or refusezkémine Plaintiff, abe asserts. Nursing
staff reviewed the sick call request, but Pldiimites no evidence th&iovino received it.
Absent evidence that Giovino was actually awaifrd’laintiff's testicular issues or tha
Plaintiff raised them during the May 28, 204dpointment, Giovino’s failure to addres

his testicular tumor does not amount to deliberate indiffereBe= Farmer511 U.S. at

837. In support, Plaintiff cites his Exhil&. Doc. 85 at 5 (citing Doc. 85-4 at 23-32).

Many of the documents within this exhibit ameSpanish, without translation, and Plainti
fails to identify which portion othe exhibit proves that Giow “actually knew that his
actions put [Plaintiff] at risk.”Peralta, 744 F.3d at 1087.

Giovino’s decisions to prescribe acetaophen instead of Baclofen, and to iss
arch supports instead of orthopedic shdesjot support deliberatedifference. Giovino
determined, based on his professional judgm#rat Baclofen was inappropriate fg
Plaintiff's back pain and prescribed acetamimapinstead. Doc. 79at 11-12. Likewise,
he determined that arch supports woalldviate Plaintiff's mild flat feet.ld. Again,

Plaintiff's disagreement with #se assessments does not amtawutéliberate indifference.

Sanchez891 F.2d at 242. And no evidence shoat Giovino’s responses to Plaintiff's

serious medical needs were medically unatat#p or rose to “unnecessary and want
infliction of pain.” SeeEstelle 429 U.S. at 105]ett 439 F.3d at 1096.
The Court will grant summanudgment on Counts 3 andrlfavor of Defendants

Burnett and Giovino.
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V. Counts 5 and 6: Condtions of Confinement.

A. Legal Standard.

To succeed on an Eighth Amendment coodgtof-confinement claim, a plaintiff
must satisfy a two-part test. First,etlalleged constitutional deprivation must b
objectively, sufficiently serious the official’s act or omission must deny “the minim
civilized measure of life’s necessities.Farmer, 511 U.S. at 834 riternal quotations
omitted). Second, the prisonfiofal must have a “sufficietty culpable state of mind,”
meaning that he acts with “deliberate fifielience to inmate health or safetyd. (internal
guotations omitted).

As in the medical context, deliberatedifference is a higher standard thg
negligence or lack of ordinary carféarmer, 511 U.S. at 835, and requires “subjecti
recklessness,Harrington v. Scribner785 F.3d 1299, 1304 (9ir. 2015). That is, an
“official cannot be found liable under th@ruel and Unusual Pwhment Clause for
denying an inmate humane conditions of amrhent ‘unless the official knows of ang
disregards an excessive risk to inmate health or safetgffibel must both be aware of
facts from which the inference caube drawn that a substantiesk of serious harm exists
and he must also draw the inferenc&€dstro v. City of L.A.833 F.3d 1060, 1068 (9th
Cir. 2016) (quotingFarmer, 511 U.S. at 837). “[T]heofficial must demonstrate g
subjective awareness of the risk of harm,” drete must be no reasarie justification for
the deprivation.ld. at 837, 844.

B. RelevantFacts.

Plaintiff asserts that between Jaryuand August, 2014Defendants Cosby and
Kelly violated his Eighth Amendment righby denying him indiget and non-indigent

supplies, including pre-stamped envelope&dipaper, toilet paper silfectant, shampoo,

soap, deodorant, and any means to clean théam#, sink, and toilet. Docs. 14 at 12-15;

16 at 5.

-12 -

/e




© 00 N oo 0o B~ W N B

N NN NN NNNDNRRPRRERR R R R R R
® N o O BN W N RFP O © 0N O 0o W N B O

Defendant Cosby was the Unit Manager of the LPCC Pima unit from April 201
March 2014. Doc. 79-6 (Cosby Decl.) § As Unit Manager, he “was responsible for th
wellbeing of the inmates inHe] unit” including “ensuringhat the inmates received th
hygiene and other supplies they were emtitte pursuant to CDCR regulationsld. § 7.

Defendant Kelly was a Correctis Counselor at the LPCCnPa Unit from January 15 to

July 10, 2014, and was respinte for ensuring inmates raged the supplies they were

entitled to. Doc. 79-fKelly Decl.) 11 4-5.
Pursuant to the CDCR policY{a]ll inmates were providedweekly rations of basic

hygiene supplies, including soap, razors, andttpdeer.” Doc. 79-6 1 8. Indigent inmate

were provided weekly ratiorsf items such as shampoo,oderant, and toothpaste, and

would receive packets caahing paper, pens, andwelopes upon requesid. { 8. Non-
indigent inmates purchasedete items from the canteeldl. Cell-cleaning supplies were

not provided to inmates on an individual basisgd were kept in a locked closet in ea
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housing pod. Inmates were permitted to usselsupplies to clean their cells after the pod

porters cleaned the common areas of the pady 14.

Defendants Cosby and Kelly assert thatytmever denied Plaintiff basic hygieng

supplies given to all inmatedd. § 11; Doc. 79-7 § 9. They also assert that althol

Plaintiff often had a zero balance in his trascount despite recemng monthly deposits

from his job, they stilprovided him with indigent supplieghenever extras were available.

Docs. 79-6 1 1379-7 1 11.
C. Discussion.
1. Indigency.
Plaintiff asserts a deprivation of bothdigent and non-indent supplies, but
Defendants dispute that Plaintifhs indigent during the periad alleged violations. They

cite the applicable CCR regulations, which provfi to be indigent, an inmate must ha

a balance of less than $1.0Chis inmate trust account for 30 days or more. Doc. 79 af

4 In March 2014, Defendant Cosby mdve the LPCC Hopi Unit as the Uni
Manager. Doc. 79-6 { 6.
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(citing Doc. 79-6 at 4). Plaintiff cites hixhibit A, which includs the CDCR’s first,
second, and third level deasis reviewing his grievancend grievance appeals seekin
indigent suppliesSeeDoc. 85-1 at 1-14At the first level reviewPlaintiff was found not
indigent. Id. at 10. But the second level revidaund that Plaintiff was indigent ang
entitled to indigent supplies $ong as he had an accountdhethich effectively precluded
him from purchasing canteen itend. at 6. The reviewer reased that although Plaintiff
received deposits into his ttusccount, LPCC would immediately withdraw the funds
apply to his account balancealeng him without thebility to purchase canteen items ar
effectively indigent.Id. at 2. The third level review deed Plaintiff's gpeal, but did not
reverse the indigency findindd.

Defendants’ motion does not address @2CR’s indigency fading or otherwise
argue why the Court should diverge from CDCR'’s interpret&ti@umc. 78 at 5-6.

2. Conditions-of-Confinement Claim.

“[T]he Eight Amendment guantees sanitation . . . and personal hygiene,” includ
the right to supplies such as soap and toothbrudkesnan v. Ha|l83 F.3d 1083, 1091
(9th Cir. 1996) (citing cases). “[L]ack of ragation that is sewe or prolonged can
constitute an infliction of pain withithe meaning of the Eighth AmendmeniXai Xiong
v. Kirland, No. CIV S-09-3345 MCE GGH P, 20M2L 260006, at *11-*12 (E.D. Cal.
Jan. 25, 2012) (citingohnson v. Lewj17 F.3d 726, 732-33 (9ir. 2000)). “Prisoners
may [also] be entitled tappropriate materials to cleareihcells depending on the overa
squalor of the institution.” Walker v. AhernNo. 16-cv-04988-YGRPR), 2018 WL
2267745, at *10 (N.D. Cal. May 17, 2018) (citidgptowit v. Spellmarv53 F.2d 779, 784
(9th Cir. 1985)). “The circumahces, nature, and duration afeprivation of [| necessities
must be considered in det@ning whether a anstitutional violation has occurred.’
Hernandez v. SchrirdNo. CV 08-0245-PHXMHM, 2008 WL 1774132at *5 (D. Ariz.

® Defendants cite a docket number in ano#twion, but do not provide a citation t
that document in this record. Doc. 79-6 at 4.
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Apr. 15, 2008) (quotingiearns v. Terhunet13 F.3d 1036, 1042 (9th Cir. 2005)) (intern
guotations omitted).

Under the first step of his conditions-affdinement claim, Plaintiff asserts i

“sufficiently serious” constitutional violationy Defendants Cosby and Kelly that denie

him “the minimal civilized measure of lifeisecessities” — deprivaim of his hygiene and
cell-cleaning supplies for six monthSee Keenar83 F.3d at 109Foster v. Runne]$54
F.3d 807, 812 (9th Cir. 2009) (citirgarmer, 511 U.S. at 834). Defendants deny refusi
Plaintiff's requests for indigent hygiene supegli and they assert had access to cleaning
materials. Doc. 78 at 16. Ba dispute of fact exists regieng whether Plaintiff received
these supplies during the six-month period. Bthies cite to CDCR'’s third level appead
decision, wherein the reviewer cited evidetied Plaintiff received indigent supplies an
Plaintiff continued to assert that he did ndoc. 85-1 at 2. Like his verified Secon
Amended Complaint, Plaintiff's response mainsathat he did not receive indigent an
cleaning supplies during thisp@d. Docs. 85 at 6; 14See Human Life of Wash. Inc.
Brumsickle 624 F.3d 990, 1022 (9th Cir. 2010) {erified complaint may serve as a
affidavit for purposes of summary judgmenitiis based on personal knowledge and s
forth the requisite facts withpecificity”). Thus, the partg arguments can be resolve
only through credibility deteninations, which the Coudannot make at the summar
judgment stageAnderson477 U.S. at 249.

Under the second step, Plaintiff mustow Defendants’ deliberate indifferenc
— their awareness and disredjasf a risk to his health or safety without reasonal
justification. Defendants argue that nadence shows that Plaintiff suffered an actu
injury from being denied indigent suppliePDoc. 78 at 16. But “Eighth Amendmen
conditions-of-confinement claimare not dependent [on] aattharm coming to fruition;
it is the exposure to sk of substantial harm that is of consequenderierson v. Ojeda
No. 1:14-CV-00553-LJO-SKO (PC2015 WL 5813440, at *@&.D. Cal. Sept. 30, 2015
(citing Parsons v. Rygn754 F.3d 657, 676-77 (9th CR014)). “Although[Plaintiff] is

required to show awareness of the risk, ‘@ffader may conclude that a prison officig
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knew of a substantial risk from the vdact that the risk was obvious.Foster, 554 F.3d
at 814 (quoting=armer, 511 U.S. at 842). “[I]f an mate presents evidence of vel
obvious and blatant circumstances indicating thefrison official kew the risk existed,
then it is proper to infer that the affal must have known [of the risk].ld. (citation
omitted).

In his verified Second Amended ComplairPlaintiff states that Defendant
“subjected [him] to [a] prolongeperiod of [inhunane] condition[s] otonfinement and a
substantial risk of serious harm and [plegs], psychological, and emotional torture for
period of six months.” Doc. 14t 12, 14. Plaintiff allegebat during those six months h
was denied toilet paper, disinfectant, spam soap, deodorant, and other cleani
supplies. Construing the faatsPlaintiff's favor, a genuine dpute of material fact exists
regarding whether he was denied personal hygiene and cleaning supplies W
reasonable justification, caumg him physical, psychologicaand emotional harmSee
Lopez v. Smith203 F.3d 1122,132 (9th Cir. 2000) (finding dpute of material fact in
medical care claim where medicatords showed prisoner lashe pounds, but prisoner’s
affidavit stated 22 pounds and prisoner’s verified complaint asseitetdbctor told him
that he had improper nutrition)A jury could resolve the dmite in Plaintiff's favor and
conclude that the deprivation of essdnhiggiene and cleaning supplies — toilet paps
disinfectant, shampoo, soap, deodorant] areans to clean his cell — constituted 1
obvious risk to Plaintiff's health andfsty of which Defendants were awar8ee Foster
554 F.3d at 814Harrington, 785 F.3d at 1304 (“obviousness of a risk may be use(
prove subjective knowledgef;homas v. Ponde611 F.3d 1144, 115@th Cir. 2010);

Xai Xiong 2012 WL 260006, at *11-12 (recomnbng denial of summary judgment

where Plaintiff asserted h&as deprived bedding for a weediven dirty clothes, not
allowed to exchange laundrgnd denied showers for five months, adopted in full

district court).
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A dispute of material fact precludes surmpnpdgment with respect to Plaintiff's
claimed deprivation, and calibe resolved in Plaintiff$avor under the second prohg
The Court will deny Defendants’ motion tasthis part of Plaintiff's claim.

As to the portion of Plaintiffs @nditions-of-confinement claim assertin
Defendants’ failure to provide him with papenvelopes, and writing utensils, insufficier
evidence shows that these degtions created a significamtsk of serious harm to
Plaintiff's health and safetySee Wright v. Rushgf42 F.2d 1129, 113@®th Cir. 1981)
(“An institution’s obligation uder the eighth amendment @& an end if it furnishes
sentenced prisoners with adequate foodhoigt shelter, sanitation, medical care, al
personal safety”) (citation omittedNor does Plaintiff show #t the deprivadn of paper
and writing utensils presemtean obvious risk suppomnty a finding of Defendants’
deliberate indifference. The Court will gtasummary judgment ifavor of Defendants
Cosby and Kelly on this part of Plaiii's conditions-of-confinement claim.

VI. Counts 5 and 6: Retaliation.

A. Legal Standard.

“Within the prison context, a viableasin of First Amendment retaliation entail

five basic elements: (1) An assertion thatate actor took some adverse action againsg

inmate (2) because @) that prisoner’s protected conduct, and that such action (4) ch
the inmate’s exercise of hisrst Amendment rights, and)(8e action did not reasonably
advance a legitimate correctional goaRhodes v. RobinspAd08 F.3d 559, 567-68 (9th
Cir. 2005). The plaintiff hathe burden of demonstratingathhis exercise of his First

Amendment rights was a substantial or motiv@gfiactor behind the defendant’s condugt.

Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doy&9 U.S. 274, 287 (19773oranno’s
Gasco, Inc. v. Morgar874 F.2d 1310, 1314 (9th Cir. 1989).
111

it

5
an
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/
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® Defendants assert that Cosby was tiemetl to a different unit in March 2014 an
that he therefore could not have denied RRaisupplies after that point. Doc. 78 at 1 2

Plaintiff's response and citation to Cosby’s @eation are unclear. In any event, Plainti
asserts Cosby’s deprivations began in Jgn@@i4, and Cosby does not dispute that
worked Plaintiff's unit inJanuary and FebruanfeeDoc. 79-6 at 3.
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B. RelevantFacts.
In Counts 5 and 6, Plaintiff assettsat Defendants Cosby and Kelly retaliate
against him for filing grievanceand threatening to file a lawsuit related to the denial
indigent supplies. Doc. 14 at 12-15. Rtdf states that on March 18, 2014, Cosk

threatened to send him to segation if he did not stoplihg grievances and asking for

indigent supplies, and onugyust 1, 2014, Cosby had him moved to another iohiat 12-
13. Plaintiff also states thathen he threatenei sue Kelly for denying him indigent
supplies on July 10, 2@, Kelly had him moved to another unid. at 13. According to
Plaintiff, when he threatendd file a grievance against K for moving him into a cell
“with a troublemaker inmate’Kelly retaliated by searching his cell two to four times p
week, confiscating legal papers and grievaticaisPlaintiff was preparing, and threatenir
to send Plaintiff to segregatiomd. at 14-15.

According to Cosby, by August 1, 20h% had moved to the Hopi Unit and was 1
longer the Unit Managdor Pima Unit. (Cosby Decl. § 16Gosby states that once he le
the Pima Unit in March 2014, Kaad no control over [Platiff's] moves” and therefore
had no authority to have &htiff moved to another unit on August 1, 2014.

Kelly asserts that he had no authoritygsign Plaintiff to a cell or unit because Un
Managers made those decisiok®lly Decl. 1 13, 19. On daary 17, 2014, Plaintiff was
moved from cell 212 to 126 “as part of unitdle moves to make room for new intak

inmates.” Id. 1 13. According to Defendant Kelly:

When [Plaintiff stated he did not watat be housed with the “troublemaker
inmate,” | conferred with the Unit Meger, who told me to tell [Plaintiff]
that he would be placed in segréga for refusing hougg if he did not
accept the move and the cell mate. isTlvas not done in retaliation for
anything [Plaintiff] did or said, but was standard procedure, as it was a
violation of facility rules for annmate to refuse housing.

Id. { 14.

’ To the extent Plaintiff claims thatlcassignment with a “troublemaker” inmats

constitutes an adverse action, insufficiertsaabout the inmate support such a position).
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As to cell searches, Kelly asserts that isw®CC policy for “staff [to] search three

cells in each pod each shift during the fasid second shifts” to prevent inmates fro
hiding contraband andonducting illicit and dangerous adties, and that “[a] notation
was made in the unit logboakdicating which cells were searched each shifd.”{{ 15,

18. Kelly estimates that “[w]ith approximatedQ cells in each po@ach cell was searche

two to three times per month,” but provedao copy of the loglmk documenting cell

searchesld. § 16. Kelly denies searching Plaintif€sll two to three times per week and

states that during cell searches “would thumb through innbes’ legal property to make
sure there was no contraband hidden inside it,” but that he did not read the inmates
documents or confiscate thenid. He also states that lmce conducted a search
Plaintiff's cell and confiscatk a pound of screws, coppeires, and other potentially
dangerous itemsld.  17. Defendants deny threateningkace Plaintiff in segregation
Doc. 79 11 180, 225.

Plaintiff testified that he “was not intimaded” and continued fide grievances after
Defendants’ threats to send him to segtiegaand his transferred to another un
Doc. 79-3 (Pl. Depo) #0:9-15, 88:27, 89:1-2.

C. Discussion.

1. ProtectedConduct.
Plaintiff asserts that Defendants retalthtagainst him forilfng grievances and

threatening to file a lawsuit reékd to the denial of indigent gplies. Doc. 14 at 12-15. i

is well-settled that protected conduct ire tprison context includes filing lawsuits and

prison grievancesRhodes408 F.3d at 56 Bruce 351 F.3d at 1288.
2. AdverseAction.

Plaintiff must demonstrate that an adeeastion was taken against him and ident
specific facts as to each Defendant’s actsoissions that caused the deprivatidthodes
408 F.3d at 567-6&;eer v. Murphy844 F.2d 628, 63@th Cir. 1988). An action qualifies
as an “adverse action” if it “@uld chill or silence a person ofdinary firmness from future

First Amendment activities,Rhodes408 F.3d at 568-69, indaing deterring a prisoner
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from “vindicating his . .. rights througtihe grievance process and the cour@Gifl v.
Pidlypchak 389 F.3d 379, 384 (2d Cir. @0). Plaintiff asserts &t Defendants threatened
to send him to segregation, transferred hirartother unit, conducted retaliatory searchegs,
and confiscated his legal matdd. Doc. 14 at 126. Construing the facts in Plaintiff’s
favor for purposes of summary judgment, theord supports that Defendants took advefse
actions against Plaintiff.

3. Nexusand Legitimate Correctional Goal.

D
o

Plaintiff must demonstrate a nexus betw#e alleged retaliatory act and protectg
activity. See Huskey v. City of San Jag@4 F.3d 893, 899 (9th ICR000). A nexus is not
established simply by showinigat defendant’s adverse activibflowed protected speech
Huskey 204 F.3d at 899.“[A] plaintiff must show that his protected conduct was the
substantial or motivating factor b@d the defendant’s conductBrodheim v. Cry584
F.3d 1262, 1271 (9t@ir. 2009) (internal quotations and citation omitted). “To show the
presence of this element on a motion fommary judgment, [Plaintiff] need only ‘put
forth evidence of retaliatory motive, that, takenhe light most favorable to him, presents
a genuine issue of material fact as to @wefants’] intent’ in issuing the warning.Id.
(citation omitted). “[T]iming ca properly be considered agcumstantial evidence of
retaliatory intent.”Bruce v. YIst351 F.3d 1283, 1288 (9thrCR003) (citation omitted).

No evidence shows that Pl&ffis transfer to another unithe searches of his cell
or alleged confiscation of htlocuments were motivated by a@aleatory purpose. Plaintiff
asserts that on March 18014, Cosby threatened to senu ko segregation if he continued
filing grievances and asking for indigent supplidoc. 14 at 12-13. But Plaintiff was nat

moved to anotharnit until August 2014, more #m four months laterd. Plaintiff asserts

that a video exists of Cosby threateninghhiand that another inmate witnessed this
interaction who is willing to testify. Doc. 8& 7-8. But Plaintiff's response includes no
video or declaration with this supporting evidenB¢aintiff offers no other explanation or

supporting evidence with respecthis allegations against Kellysee id.
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Defendants offer evidence that cell seasctvere routinely conducted pursuant
LPCC policy. Plaintiff cites néacts linking Kelly’s searchesf his cell to his protected
conduct. Defendants cite evidence that Plaintiff’'s unit transfers eosm@ducted pursuant
to LPCC policy, and Plaintiff does not refutieis with evidenceof suspect timing or
evidence otherwise suppoigimetaliatory motive.

The record lacks specific facts regaglthe documents Klg confiscated from
Plaintiff or when they wereanfiscated. Absent such factssufficient evidence supports
Plaintiff's claim of retaliatorymotive with respecto the cell searche#je transfer, or the
confiscated documents. Plafhtalso fails to refute Defendds’ evidence that the unit
transfer, cell searches, and resulting confiscatserved a legitimapenological purpose.

4. Chilling Effect.

Plaintiff must show that Defendants’ thts to send him to segregation would “ch
or silence a person of dinary firmness from futurd=irst Amendment activities.”
Brodheim 584 F.3d at 1271 (citatm omitted). Defendants pres@vidence that Plaintiff
continued to file grievanceafter the purported threats atit he “was not intimidated”
by them. Doc. 79-3 (PIl. Depaj 80:9-15, 88:2-7, 89-2. They alsoite evidence that the
only time Plaintiff was threatened with beisgnt to segregation wavhen he attempted
to refuse a housing assignménviolation of LPCC poby. (Kelly Decl. 1 14.)

Other than his allegations the Second Amended Complaint, Plaintiff provides
evidence showing that Defendants’ actitiasl a chilling effect ohis First Amendment
activities. See Celotexd77 U.S. at 324Nilsson v. City of Mes&03 F.3d 947, 952 n.2
(9th Cir. 2007) (“conlusory, self-serving affidavitlacking detailed facts and any
supporting evidence, is insuffent to create a genuine issoiematerial fact”) (citation
omitted). Plaintiff does not assert thhé was deterred from exercising his Fir
Amendment rights, and he presents no evidence showing a chilling effect. To the co
Plaintiff testified that he “was not intimidatednd continued to file grievances after h

transfers and Defendants’ threats. Altgbu[s]peech can be dled even when not

to

ntral

S

completely silenced,Rhodes408 F.3d at 562, the Court is unable to determine whether a
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person of ording firmness would have been ilbbd from pursuing future First
Amendment activities on this record.

Plaintiff fails to establish essentialeehents of his retali,on claim — a nexus
between his protected activignd Defendants’ adversetian, a chilling effect, and
refutation of a legitimate correctional purposThe Court will gant summary judgment
on the Counts 5 artéiretaliation claims.

IT IS ORDERED:

1. That the reference to the Magistratelge is withdrawn as to Defendant
Motion for Summary Judgme(Doc. 78), and the Motion granted in part and denied
in part. Summary judgment is denieth Counts 5 and 6 onlyith respect to Plaintiff's
conditions-of-confinement claim assertingwias denied hygiene and cleaning supplig
but granted on Plaintiff's claim that he wasoiel envelopes, papand writing utensils.

Summary judgment is granted in favoratif Defendants on all other claims.

2. Within 30 days of this order, thmarties shall file five-page memoranda

regarding the expected length of trial, whethgury trial is warranted, and any other fac
that will assist the Court in setting a trial date.
Dated this 4th dagf March, 2019.

Dol & Curplce

David G. Campbell
Senior United States District Judge
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