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WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Dennis Alan Hipskid, No. CV-16-01713-PHX-DGC
Petitioner, ORDER
V.

Charles L Ryan, et al.,

Regpondents.

Petitioner Dennis Hipskind filed a pro se petition fowrit of habeas corpus
pursuant to 28 U.S.C. § 2254. Doc. 1. @arch 6, 2018, the Court accepted Magistrg
Judge Michelle H. Burns’s report anccoenmendation (R&R) and denied the petitio
Doc. 27. The Clerk entered judgment acaogtli. Doc. 28. P&ioner now moves for
reconsideration under Rule 59 of the Federdé®of Civil Procedure. Doc. 32. For th
reasons set forth below, tlmurt will deny the motion.

l. Legal Standard.

Motions for reconsideration are disfagdrand are not the qule for parties to
make new arguments not raised in thaiginal briefs and arguments. e& Carroll v.
Nakatanj 342 F.3d 934, 945 (9t@Gir. 2003). Nor should such motions ask the Court
rethink what it has already considereSee United States v. Rezzoni8@ F. Supp. 2d
1112, 1116 (D. Ariz. 1998) (citingbove the Belt, Inc. v. MBohannon Roofing, Inc99
F.R.D. 99, 101 (E.D. Va. 1983 Rule 59(e) permits altdran or amendment only if:
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(1) newly discovered evidencedhlheen presented, (2) t@®urt committed clear error,
(3) the judgment is manifestly unjust, or (4) there is &aruwening change controlling
law. See United Nat'l Ins. Co. Gpectrum Worldwide, Inc555 F.3d 772, 780 (9th Cir
2009).

II.  The R&R and the Court’s Order Accepting It.

Petitioner's 8§ 2254 petition asserted sewgounds for relief (Doc. 1), but the

Court did not reach the merits. Petitioneraiis are both barred by the one-year stat
of limitations under the AmTerrorism and EffectiveDeath Penalty Act of 1996
(“AEDPA”) and procedurally defaultedSeeDoc. 27.

[ll.  Petitioner’'s Rule 59 Arguments.

Petitioner's motion for reconsiderationgaes that his seven grounds for reli
“have been so minimized a® disguise the real fatnot to reveal the actua
constitutional issues.” Doc. 32 at2. tBilne Court did not @&ch the substance o
Petitioner’s grounds for relief becauthe claims are time barre@eeDoc. 27 at 4-7; 28
U.S.C. § 2244(d).

Petitioner also argues that certain findings are “in error and contrary to the r
or to Arizona law.” Doc. 32 at 3. Buhe findings Petitioner cites appear in the sta
court’s opinion denying Petitioner’sasé petition for post-conviction reliefSeeDoc. 27
at 2-3. The Court quoted this ojun solely for background purposesd. The Court
made no findings regarding the mepofsPetitioner’s grounds for relief.

Petitioner's motion also reargues several of his claims on the m8geDoc. 32
at 9-12. The Court did not consider the sutisteof the claims in its order accepting th
R&R, and will not consider them e context of a Rule 59 motion.

A. Statute of Limitations.

With respect to the statute of limitatigridetitioner argues — just as he did in hi

objections — that the 28-day el between the Arizona Cduof Appeals’ issuance of

the initial mandate and Petitioner’s filing afmotion to recall the mandate should |
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tolled. Doc. 32 at 3-4see alsoDoc. 23 at 3. Petitioner has not shown circumstan
warranting reconsideration of this issue.

Petitioner concedes that the relevdatts are undisputednd does not asser
newly discovered evidence, an interveninguude in law, or manifest injusticeSee
Doc. 32 at 3-4. He simply repeats his argaibthat the state appdbacourt’s granting of
Petitioner’'s motion to recall rendered the initi@andate null and voifor purposes of
AEDPA'’s statute of limitations.Id. As explained in the Court’s order, the statute
limitations is tolled only while a state post-castion proceeding is “pending.” Doc. 27
at 6; 28 U.S.C. § 2244(d)(2).After the Arizona Court ofAppeals issued its initial
mandate, nothing was pending Petitioner’'s post-convictio proceeding until 28 days
later when Petitioner filed a moti to recall the mandate.

Petitioner does not cite, and the Court hasfound, any caskolding otherwise.
Federal courts that have addressed this isaue also found that the limitations period
not tolled during the time between the expoa of a petitioner’'s time to appeal and th
filing of a request to file a belated appe&ee Streu v. Dormiy&57 F.3d 960, 966 (8th
Cir. 2009) (“We thus agree with the conclusadrseveral other courts that an applicatig
is not ‘pending’ between the expiration okttime for appeal and the filing of a petitio
for belated appeal.”) (citinyicMillan v. Sec'’y for Dep’t of Cory.257 F. App’x 249, 252
(11th Cir. 2007);Allen v. Mitchel] 276 F.3d 183, 186 (4th Cir. 2001)lelancon v.
Kaylo, 259 F.3d 401, 407 (5th Cir. 20083jbson v. Klinger 232 F.3d 799, 807 (10th
Cir. 2000);Fernandez v. Sterng827 F.3d 977, 979 (7th Cir. 2000)).

Petitioner has not shown clear error ie thourt’s holding thalPetitioner’s claims
are untimely.

B. Procedural Default.

The Court also held that each of Ptdfis seven grounds for relief is procedurally
defaulted. Doc. 27 at 7-11. Speciflga Grounds One, Twoand Three were not

presented in Petitioner’s direct appeal andensubsequentlprocedurally barred undel

Arizona Rule of Criminal Procedure .22a) in Petitioner’s post-conviction-relief
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proceeding.ld. at 8. Grounds Four, Five, and Severe never presented in state court,
and Petitioner will now be predurally barred from bringing them under Rule 32.2(g).
Id. Ground Six, a claim for ineffectivessistance of appellatand post-conviction-
proceeding counsel, was argued for the firse in Petitioner’s reply in support of his
state petition for post-conviction relief, andsvaot addressed in his subsequent petition
for review with the Aribna Court of Appealsld. at 9. Thus, this claim was not fairly
presented in state court.

Petitioner argues that the Court's readmigRule 32.2 is incorrect, asserting:
“There is no language anywheareRule 32 that says that @n issue has not been raised
in a direct appeal, it is deemed waivamd cannot be raiseth post-conviction
proceedings.” Doc. 32 at 14. Rule 32.2¢tgtes that a “defendant is precluded frgm
relief under Rule 32 based omyaground: ... waived at trial, on appeal, or in any
previous collateral proceeding.Arizona courts apply thisule to preclude a defendant
from raising a claim in a Rul@2 petition where #h defendant failed to timely raise it in
prior proceedings.SeeStewart v. Smith46 P.3d 1067, 1070 (Ariz. 2002) (“For most
claims of trial error, the state may simplyoshthat the defendanlid not raise the error
at trial, on appeal, or in a previous collatgraoceeding, and thatould be sufficient to
show that the defendant has waived the claim.”). These isxception for certain types$
of claims enumerated in Rule 32.2(b)dafor claims of “sufficient constitutional
magnitude.” SeeState v. Espinosa29 P.3d 278, 280 (ArizCt. App. 2001). But as
explained in the Court’s order accepting B&R, Petitioner’'s claimglo not fall into the
exception.SeeDoc. 27 at 10.

If Petitioner were to bring a second R@2 petition, Grounds One through Five
and Seven would be deemediveal and thus precluded under Rule 32.2(a)(3) because
Petitioner failed to raise theon direct appeal. Ground Sivould also likey be deemed
waived because it was not rads until Petitioner's reply briein support of his first
Rule 32 petition, and was nadised in his subsequent petitiéor review to the court of
appeals. See State v. Bennett46 P.3d 63, 67 (Ariz. 2006) (“[W]hen ‘ineffective
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assistance of counsel claims are raised;auid have been raiseth a Rule 32 post-
conviction relief proceeding, sulguent claims of ineffectevassistance will be deeme
waived and precluded.”). In any evernhe Court cannot hear Petitioner's clain
because they were not exhausted in state co®@ee 28 U.S.C. §2254(b)(1)(A);

O’Sullivan v. Boerckel526 U.S. 838, 842 (1999) (“Befo a federal court may grant

habeas relief to a state prisoner, the prisoner must exhaust his remedies in state co
Petitioner argues that Grounds Four thro&gven were fairly presented in sta

court. Doc. 32 at 15. The G considered and rejectedsisame argument in its orde

accepting the R&R.SeeDoc. 27 at 11. Petitioner iden&B no clear error in the Court’s

analysis.
C. Certificate of Appealability.
Petitioner asks the Court to reconsidex decision to deny a certificate 0

appealability. Doc. 32 at 6-8. SpecificalBetitioner argues that reasonable minds co

differ as to whether the 28-gaeriod should be tolled bec®i“no case law cited by the

Court requires or authorizes” the Court’s holdirid. at 8. Although there is no binding
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precedent requiring the Court’s conclusion on this issue, Petitioner has identified no la

in support of the opposite conclusiokince the Supreme Court’s decisiondarey v.
Saffold 536 U.S. 214 (2002), it appsahat every court to adess this issue has agreeg
that tolling is not available during the tinbetween the expiration of an appeal peri
and a request to file a belated appeaéesupraPart 1lI(A). The Court therefore does
not find this issue fairly debatableSeeSlack v. McDanigl529 U.S. 473, 484 (2000
(“When the district court denies a habeasition on procedural grounds without reachin
the prisoner’s underlgg constitutional claim, a [certiiade of appealability] should issug

when the prisoner shows, at least, thatsjg of reason wouldind it debatable . ..

whether the district court was correct in iocedural ruling.”). Nor could reasonable

minds differ as to Petitioner’s failure txleust his claims and resulting procedur

default. The Court will not reconsider itsci@on to deny a certificate of appealability.
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IT IS ORDERED that Petitioner’s motion to alter amend judgment (Doc. 32
Is denied
Dated this 19th day of June, 2018.

Nalb Gttt

Dawvid G. Campbell
United States District Judge




