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6281 v. Ryan et al Doc.

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Andrew John Gonzalez, No. CV-16-01785-PHX-NVW (MHB)
Petitioner, ORDER
V. and

DENIAL OF CERTIFICATE OF
APPEALABILITY AND IN FORMA
Regonderts. PAUPERIS STATUS

Charles L. Ryan, et al.,

Pending before the Court is the goet and Recommendation (“R&R”) of
Magistrate Judge Michelle H. Burns (Ddd) regarding petitioner’s Petition for Writ o

Habeas Corpus filed pursuant28 U.S.C. § 2254 (Do&). The R&R recommends thal

the Petition be denied and dismissed witbjymtice. The Magistta Judge advised the
parties that they had fourteeays to file objections to ¢hR&R. (R&R at 25 (citing 28
U.S.C. 8 636(b)(1); Rules 7B(a), 6(b), Federal Rules of Civil Procedure). Petitior
filed objections on July @017 (Doc. 18) and supplemental objection on July 27, 201
(Doc. 20).

The Court has considered the obj@es and reviewed the Report an
Recommendation de novéee Fed. R. Civ. P. 72(b); 28.S.C. § 636(b)(1) (stating tha
the court must make a de novo determoratof those portions of the Report an
Recommendation to which specific objecticai® made). The Court agrees with th

Magistrate Judge’s determinations, autse the recommended decision within th

21

f

er
7

[

e

e

Dockets.Justia.c


https://dockets.justia.com/docket/arizona/azdce/2:2016cv01785/985413/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2016cv01785/985413/21/
https://dockets.justia.com/

© 00 N O o b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N O 00N W N P O © 0N O 0 W N B O

meaning of Rule 72(b), Ee R. Civ. P., and overles Petitioner’'s objectionsSee 28
U.S.C. 8 636(b)(1) (stating thtkte district court “may accepteject, or modify, in whole
or in part, the findings or recomm&ations made by the magistrate”).

Petitioner's objections (Doc. 18) to tHe&R improperly attempt to raise new
claims. The first is the “corruption in theuerior Court(s) of Arizona, systematically|
sentencing manipulation of akentences since 1994 is impliedt[sic].” (Doc.18 at 1.)

Petitioner never explas what “sentencing maniptien” is, much less how it is

implicated in “all sentencesince 1994” or in his ow sentence. The claim i3

unintelligible.
The second claim is that his counselswiaeffective in failing to raise “the

possibility of traumatic brain injy” as “a mitigating factor.”Id. at 2-3.) Petitioner says

he suffered a “gunshot wound above my Efebrow” which “defense counsel, Couf

and prosecutor recklessly disregarded.” He dmgsay he ever infmed his attorney of
this or how it could affected his defensehis sentence. He just says he was recer
informed by a jailhouse psyclogist “that | may be able tolaim disability rights per the
Americans with Disabilities Act.” (Doc. 2@t 2.) He does not assert any actu
impairment or that it would ba mitigating factor or that would be connected to any
issue in his habeas corpus petition.

Petitioner does not move for leave toeard his petition post-R&R to raise thes

new claims and no justification is givenrfan amendment. Even assuming he sou

such leave, it would be denied. Petitioner hatble opportunity to gsent such claims a$

he had and wished to presefithe new claims probably do thieelate back to the time of
filing of the original petition so as to satigtye one-year limitation of AEDPA. The ne\
claims would be procedurallyarred because they were not exhausted in state appe
or post-conviction proceedings. Aig, Petitioner does not assarty brain injury in fact

or that it could excuse any procedudefault of any colorable claim.
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IT IS THEREFORE ORDRED that the Report and Recommendation of the

Magistrate Judge (Doc. 17) is accepted.

IT IS FURTHER ORDERED that the Cledt the Court enter judgment denyin
and dismissing Petitioner’'s Petition for Writ éfabeas Corpus filed pursuant to 2
U.S.C. § 2254 (Doc. 1) with prejudic&he Clerk shall terminate this action.

A request for a certificate oppealability and leave to proceguforma pauperis
on appeal is denied becaugpeallant has not shown thaufjsts of reasomvould find it

debatable whether the petitioratgts a valid claim of the d&l of a constitutional right

and that jurists of reason waluind it debatable whether the district court was correct i

its procedural ruling.'Sack v. McDanidl, 529 U.S. 473, 484 (20); see also 28 U.S.C. &
2253(c)(2);Gonzalez v. Thaler, 132 S. Ct. 641, 648 (2012Yjiller-El v. Cockrell, 537
U.S. 322, 327 (2003).

Date: October 26, 2017.

iy

Neil V. Wake
Senior United States District Judge
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