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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Allen C. Taylor ad Lynell M. Taylor, No. CV-16-01792-PHX-DLR
Plaintiffs, ORDER
V.

Deutsche Bank National Trust Company, as
Trustee for Morgan Stanley Capital 1 In
Trust 2006-NC2 Mortgage Pass-Through
Certificates, Series 2006-NC2,

Defendah

C)

Plaintiffs Allen and Lynk Taylor have appealed from the orders dismissing 1
complaint and denying leave to amend and the entrydgfment in favor of Defendant
Deutsche Bank National Tru§&tompany. (Docs. 20, 29, 384.) Before the Court is
Plaintiffs’ motion to stay judgment and enjdirustee sale pending appeal. (Doc. 44
The motion is fully briefed, and neither sideslraquested oral argument. (Docs. 45, 4
For reasons stated below, the motion is denied.
|. Background

This suit arises out of a residential logansaction more than ten years ag
Plaintiffs claim to have rescinded the notelaleed of trust in 2B, but entered into &
loan modification agreement twears later. Plaintiffs stged making loan payments if
early 2016.
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Plaintiffs filed suit against Defendant state court in May016, and Defendant
removed the case to this Court one month lg@nc. 1.) Plaintiffs thereafter filed a firs
amended complaint purporting to asserte¢hrclaims: quiet title, false recording
perpetuated on rescinded loangd violation of the Truth in Lending Act. (Doc. 10.)

In October 2016, the Court grantédkefendant's motion to dismiss becaug

Plaintiffs’ rescission theory failed and theiaiths otherwise were barred by the statute

18]

of

limitations and the loan modification agreemerfDoc. 20.) Three months later, thE
n

Court denied Plaintiffs leave to file acesmd amended complaint and denied their moti
to vacate the dismissal orde(Doc. 29.) The Clerk then tared judgment in favor of
Defendant, noting that Plaintifisere “to take nothing” anthe “complaint and action are
dismissed.” (Doc. 30.)

Given Plaintiffs’ default on the loan, Bsdant noticed a trustee’s sale of th
subject property for August 9, 2017. Pldintihen filed the presémmotion for a stay of
the judgment and to enjothe trustee’s sale pursuantRederal Rule o€ivil Procedure
62(c), (d) and (f). (Doc. 44.)
|. Rule62(c) Does Not Apply

By its express terms, Rule 62(c) appkdsen an appeal is pending from an order

or judgment that “grants, dissolves, or @é=snan injunction[.]” The orders and judgme
appealed from in this case, hever, do not imolve an injunction.The Court recognizes
that Plaintiffs’ claim for quiet title would, aa practical matter, preclude foreclosure
proven to have merit. Dismissing a clatihmt would have thefiect of avoiding a
potential future foreclosure, however, is tio¢ equivalent of aaurt order denying an
injunction.

In short, “Rule 62(c) does not apply, besa that rule applies to injunctions, an
no injunction is involved here.Bank of N.Y. Mellon v. WortiNo. 3:13-cv-1489 (MPS),
2015 WL 1780719, at *4 (D. Conn. Apr. 20, 201%9¢ Jones v. Bd. of Supervisors of t
La. Univ. Sys.No. 14-2304, 2016 WL 5362700, &t n.2 (E.D. La. Sept. 26, 2016

(“Rule 62(c) governs injunctions pending an appeal; there is no injunction in this ca|
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The Court denies the request to enjiie trustee sale under Rule 62(c).

It is worth noting that even if the Cdisrorders and judgment could be construs
as denying injunctive relief, Plaintiffs hamet shown that an injunction pending appe
is warranted. The standard for obtainindRale 62(c) injunction of a trustee’s sal
pending appeal is the same as the stanfiardbtaining a preliminary injunction unde
Rule 65 RCC South LLC \&FI Belmont LLCNo. CV-11-2356PHX-DGC, 2011WL
6019279, at *1 (D. Ariz. Dec. 2011). The plaintifts musthow that they are likely to
succeed on appeal, will suffer irreparable hamthout an injuncon, the balance of
hardships weighs in thefavor, and an injunction seeg the public interestRanchers
Cattlemen Action Legal Fund United Stockgers of Am. v. U.S. Dep’t of Agrictl5
F.3d 1078, 1092 (9tlir. 2005). Alternatively, thelaintiffs must “demonstrateithera
combination of probable soess on the merits and the pbggy of irreparable injuryor
that serious questions are raised and thHanba of hardships tips sharply in [theif
favor.” 1d. “Serious questions ‘must involve arfahance of sucas on the merits.”
RCC South LLC2011 WL 6019279 at *1 (quotinepublic of the Philippines v
Marcos 862 F.2d 1355, B2 (9th Cir. 1988) (en banc)).

In this case, Plaintiffs have failed tasa serious questions going to the meri
As previously explained, Plaintiffs’ purportedscission of the loan was untimely and
barred by the subsequent loan modification ageggm(Docs. 20 at 5-7, 29 at 3-4.) Th
Court cannot conclude that Plaintiffs havda&r chance of success on appeal in th
regard.

Similarly, Plaintiffs have not demonstedtserious questions concerning the den

of leave to amend. The Court denied letovéle a second amended complaint for a hg

! Plaintiffs assert that en though there was no prior injunction, the Court m
“enjoin the sale per Rule 62{d)ecause Plaintiffs werdik making loan payments when
this litigation began. (Doc. 44t 5.) Rule 62(g), however, simply makes clear that
power of the appellate court to issue injuois or stay proceedings not limited by the
other subjections of the rule. To the ext&intiffS meant to cite Rule 62(c2‘/, the
present no legal authority that the Court neayoin the trustee’s sale under that ru
absent a prior order grantirog denyln%3 an injunction.See Bank of N.Y. Mellp2015
WL 1780719, at *4Jones 2016 WL 5362700, at *1 n.2.
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of independent reasons: \atibns of Rule 8, futility, bé faith, undue delay, and the
prior opportunity to amend. (Doc. 29 at 2-®)aintiffs simply do not have a fair chance
on appeal of showing &t the Court abused its discretiand that justice requires leave to
amend in this case. The Cotierefore declines to graah injunction of the trustee’s
sale. See RCC South LLQ011 WL 6019279 at *3 (denying stay and request to enjoin
trustee’s sale pending appealest the plaintiff failed to nie the showing required for a
preliminary injunction).
1. Rule62(d) Does Not Apply
Plaintiffs move to stay enforcement oetjudgment in this case pursuant to Rule
62(d), which allows a losing party to obtanstay by posting a bond. (Doc. 44 at 4.)
“The Ninth Circuit has found that Rule 62(d) applies only to money judgmei@al’
Bank & Trust, LIC v. Shilo Inp No. CV-12-161-LRS, 201%VL 12867067, at2 (E.D.
Wash. Mar. 13, 2015) (citiniy.L.R.B. v. Westpha859 F.2d 818, 81®th Cir. 1988));
see Marcus I. v. Dep’'t of EdydNo. 10-00381 SOM/BMK, 201®/L 3686188, at *2 (D.
Haw. Aug. 24, 2012) (sam&gIB, LLC v. Salon Ware, IndNo. CV 13-0191 (2014 WL
12560615, at *1 (C.D. Cal. Mal3, 2014) (“Rule 62(d) is appropriate for monetary
judgments, and nonmonetary judgments are not entitled to an automatic staiteyt
States v. Orr Water Ditch Ca391 F.3d 1077, 1079 n.2 (98ir. 2004) (noting that Rule
62(d) “provides for an automatic stay appeals of money judgments”). There was po
money judgment in this caseMoreover, a stay of the judgent that Plaintiffs shall

“take nothing” would serve no purpose and wonid affect a stay of the trustee’s sal

D

Plaintiffs’ request for a Rule §@) stay is denied because thale is not implicated by
the Court’s non-monetary judgment in favor of Defendant.
[11. Rule 62(f) Does not Apply

Plaintiffs assert that under Rule 62(f)jusigment debtor is entitled to the same
stay of execution the state court wouldsggiwhere “the judgment pertains to the

‘judgment debtor’s propey[.]” (Doc. 44 at 4.) ButRule 62(f), by its express termg,

=F

applies only “[i]f a judgment is a lien on thedgment debtor’s property[.]” Defendan
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notes, correctly, that the judgmentthis case does not serve as a lien on property. (C
45 at 13.) Moreover, Plaintiffs are not “judgnt debtors” in this case — their claim
were dismissed and Defendanserted no counterclaims. Ritffs’ request for a Rule
62(f) stay is denied.
V. Conclusion

In summary, Plaintiffs have not showratla stay or injunction pending appeal
appropriate under Rule 62 or otherwise. Thabtion to stay the plgment and enjoin the

trustee’s sale therefore is denfed.

IT IS ORDERED that Plaintiffs’ motion to stajudgment and enjoin trustee sale

pending appeal (Doc. 44) BENIED.
Dated this 2nd daof August, 2017.

A M
P,

Douglas/.. Raxes

Unitet StaeS oisuict vge

2 It is worth noting that Plaintiffs have nshown, or even alleged, that they could

post a sufficient bond pendin%%nl. As of December 201the outstanding deficiency
on the loan was more than $18,000, and theustnto be repaid if Plaintiffs prevailed ol
their rescission theory is $277,500 (the amairihe loan). The Qat rejects Plaintiffs’
contention that no bond shoub& required because the progeserves as collateral fof
the loan. (Doc. 44 at 13-14.)
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