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NOT FOR PUBLICATION

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Robert S Ortloff, No. CV-16-01910-PHX-SRB
Petitioner, ORDER

V.

Rodney W Chandler, et al.,

Regpondents.

The Court now considers Petitionersc6ed Amended Petition for Writ of Habea
Corpus (“Petition”) pursuant t88 U.S.C. § 2254 (Sec. Am. Pet. (“SAP”)) (Doc. 12). ¢
September 28, 2018, Magistrate Judgechdile H. Burns issued a Report an
Recommendation (“R. & R.”) (Doc. 107), recommending that the Petition be deniec
dismissed with prejudice. On October 15, 2@&tjtioner filed his Ojections. (Doc. 110,
Obj. to R. & R. (“Obj.”).)

l. BACKGROUND

The facts of this case were summarizethia Court’s Order dated March 2, 201§
(SeeMar. 2, 2018 Order at 7.On October 252016, Petitioner fild his Petition. $ee
SAP.) On December 7, 201Respondents filed their Answer, limited to affirmatiy
defenses, arguing that the Petitiwas not timely filed and did not relate back to the filir
date of Petitioner’s initial petition. (Doc. 22016 Ans.) On August 18, 2017, Magistraf

! The Arizona Court of Appeals provided anmaletailed summary of the facts underlyir]
Petitioner’s conviction in Maricop@ounty Superior CourtSgeDoc. 3, Attach. 2, Ex. B
(Apr. 5, 2011 Court of Apeals Order) at 23-28.)
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Judge David K. Duncan filed a Report d&ecommendation, recommending, in part, that

the Petition be found timely and that Respaniglde required to answer each ground
the Petition. (Doc. 33, 2017 R. & R.) On Ma&;/2018, this Court arruled Respondents]

n

objections to that Report drRecommendation and orderedspendents to individually
answer each claim of the Petition (Doc. 62ar. 2, 2018 Order.) On April 2, 2018
Respondents filed their second Answer, andame 7, 2018, Petitioner filed his Reply.
(Doc. 63, Ans.; Doc. 71, Reply.) On August, 2018, Magistrate Judge Deborah M. Fine
ordered Respondents to file necessary trgstscassociated with Petitioner’'s underlying
criminal trial. (Doc. 95, Augl0, 2018 Order.) OAugust 31, 2018, Juddene issued an
Order to Show Cause, orderiRgspondents to show cawseto why Respondents’ filed
incomplete transcripts followg the August 10, 2018 OndgDoc. 100, Order to Show
Cause.) On the same day, Respondents tlileanissing transcript¢Doc. 102, Notice of
Filing Trs.) On September 5, 2018, this mattas referred to Judge Burns. (Doc. 105,
Sept. 5, 2018 Order.) Judge B8 concluded that Petitioner failed to show that: (1)
Grounds 1 through 26 and 28rough 30 were excused frodefault, and (2) the statg
courts’ adjudication of the claims set forin Grounds 27 and 3through 48 entitled
Petitioner to relief under § 2254(dpdeR. & R. at 45-46.)
. LEGAL FRAMEWORK

A district court “must make a de novotdemination of those portions of the report

. . . to which objection is madedhd “may accept, reject, arodify, in whole or in part,

the findings or recommendations made by the magistrate.” 28 U.S.C. § 636(b)(1)(C). .

court need review only thogmrtions objected to by a pgrtmeaning a court can adopgt
without further review alportions not objected t&ee United States v. Reyna-Taj328
F.3d 1114, 1121 (9th Cir. 2003) (en banc)r Bwse portions of a Magistrate Judge[s
findings and recommendations to which nerttparty has objected, the Act does not
prescribe any standard of revie8eeThomas v. Arn474 U.S. 140, 152 (1985) (“There i

U)

no indication that Congress . . . intended rémuire a district judge to review a

magistrate’s report to which rabjections are filed.”).
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A. Exhaustion of Remedies Procedural Default

A state prisoner must properly exhaustrathedies before this Court may grant §
application for a writ of habeasmpus. 28 U.S.C. § 2254(b)(1), (Buncan v. Henry513
U.S. 364, 365 (1995). In Arizar) state prisoners properlyreust state remedies by fairl)
presenting claims to the Arizona Court gbeals in a procedurally appropriate manng
O’Sullivan v. Boerckel526 U.S. 838, 843-45 (199%woopes v. Sublett96 F.3d 1008,
1010 (9th Cir. 1999). Arizona’s “established alpgde review processes” consist of a dire
appeal and a post-conviction relief (“PCRfpceeding. Ariz. R. Crim. P. 31, 3pettgen
v. Copeland33 F.3d 36, 38 (9th Cir. 1994).

To be fairly presented, a claim must i a statement ofeéloperative facts and
the specific federal legal theory underlying the clddaldwin v. Reesé&41 U.S. 27, 32—
33 (2004). A claim can also be subjectatoexpress or implied procedural BRobinson
v. Schrirg 595 F.3d 1086, 1100 (9thir. 2010). An express predural bar exists if the
state court denies or dismisseslaim based on a procedusal “that is both ‘independent’
of the merits of the federal claim and‘adequate’ basis for the court’s decisionlarris
v. Reed489 U.S. 255, 260 (198%¢ee also Stewart v. Smith36 U.S. 856, 860 (2002
(Arizona’s “Rule 32.2(%3) determinations are independehfederal law because they d
not depend upon a federal congional ruling on the merits’)An implied procedural bar
exists if a claim was not fairly presentedsiate court, and state court remedies are
longer available to the petition@feague v. Laned89 U.S. 288, 289-99 (1989).

A federal court may review the merits afprocedurally defaulted claim if the

petitioner: (1) demonstrates tHatlure to consider the meritd that claimwill result in a

“fundamental miscarriage of justice,” or @tablishes “cause” for his noncompliance a
actual prejudiceSchlup v. Delp513 U.S. 298, 321 (1995 ause” is something that
“cannot be fairly attributabfeto a petitioner, and a petitioner must establish that t
“objective factor external to éhdefense impeded [his] effotts comply with the [s]tate’s
procedural rule.’Coleman v. Thompspb01 U.S. 722, 753 (199{gitation and internal

guotation marks omitted). To establish prejudice, a “petitioner must show ‘not merely
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the errors at . . . trial creategassibility of prejudice, but that they worked to laistual
and substantial disadvantage, infecting his entire trial with error of constituti
dimensions.” Murray v. Carrier, 477 U.S. 478494 (1986) (quotindJnited States v.
Frady, 456 U.S. 152, 170 (1982)).

The “fundamental miscarriage of justi@Xception to procedurdefault “is limited
to thoseextraordinary cases where the petitioner asserts his [actual] innocence

establishes that the court cannot haveidente in the contrary finding of guiltJohnson

v. Knowles 541 F.3d 933, 937 (9th Cir. 2008).phsitive assertion of actual innocenge

requires a showing of factual innocence witbpiect to the crime &&sue—not mere legal
insufficiency.Jaramillo v. Stewart340 F.3d 877, 88@th Cir. 2003). A “petitioner must
demonstrate that, in light ofldahe evidence, it is more likglthan not that no reasonabl
juror would have convicted himBousley v. United State523 U.S. 614623 (1998)
(internal quotation marks omitted). Unstgmngly, successful demonstrations a
extremely rareSchlup 513 U.S. at 324see Shumway v. Payri#g22 F.3d 982, 990 (9th
Cir. 2000).

B. Ineffective Assistance of Counsel

To prevail on an ineffecter assistance claim, a maexamust show that: (1)
counsel's representation fell below an objextstandard of reasonableness, and (2)
deficiency prejudiced the defens@trickland v. Washingtord66 U.S. 668, 687 (1984)
The “objective reasonableness standard’sdoet demand best adherence to b
practices—or even adherence to common cusgma.Harrington v. Richteb62 U.S. 86,
105 (2011). With respect to the second pr@ngrovant must affirmatively prove prejudic

by “show[ing] that there ia reasonable probability that, ot counsel's unprofessiona

onal

anc

D

e

the

pSt
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errors, the result of the proceeding would have been different. A reasonable probalility

a probability sufficient to undermirsnfidence in the outcomed. at 694. Recognizing

the temptation for defendants to second-guhkssefficacy of cousel's representation

following an unfavorable rulingStrickland mandates a strong presumption of bgth

adequate assistance and the exerciseasbreble professional judgement on the part of
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counselld. at 690;see Cullen v. Pinholste663 U.S. 170, 182011). And although the
Stricklandtest is dual-pronged, there is no requiretrtbat a court consider either prong
first. Strickland 466 U.S. at 697%ee also LaGrand v. Stewalt33 F.3d 1253, 1270 (9th
Cir. 1998) (noting thatourts need not look at both d@éincy and prejudice if petitionel
cannot establish one or the other).

Finally, a petitioner is entitled to relief only the state court’s denial of hig

ineffective assistance claim wd'contrary to, or involvedan unreasonable applicatio

—

of,” Strickland or it rested ‘on an unreasonable defaation of the facts in light of the
evidence presented in thétgde court proceeding.Porter v. McCollum558 U.S. 30, 39
(2009) (quoting 28 U.S.C. § 2254(d)). “[Almreasonablepplication of federal law is
different from arnincorrectapplication of federal law.Williams v. Tayloy 529 U.S. 362,
410 (2000). A state court’'s decision is onlgreasonablef the federal habeas court
determines that no reasonable jurist coulkhdiee that decision was inconsistent with
established Supreme Court preced8et Harrington562 U.S. at 102¥lann v. Ryan828
F.3d 1143, 1151-5@th Cir. 2016).

C.  Standard of Review for 28 U.S.C. § 2254

Petitioner brings this action pursuant2® U.S.C. § 2254 (“§ 2254"). Under th¢
Antiterrorism and Effective Bath Penalty Act of 1996 AEDPA”), a petitioner is not

U

entitled to habeas relief with respect to anynslthat was adjudicated dimne merits in state
court proceedings unless the state courtsimtiwas (1) “contrary to, or involved an
unreasonable application of, clearly e$sied [flederal law, or (2) based on an
unreasonable determination of the facts in lighthe evidence prested in the [s]tate
court proceeding.” 8§ 2254(d). “Ammreasonablepplication of federal law is different
from anincorrectapplication of federal lawWilliams 529 U.S. at 410. The standard for
evaluating state court rulings lsghly deferential and requirdisat state court rulings be
given the benefit of the doulfieeWoodford v. Visciotti537 U.S. 19, 24 (2002). The
standard is “difficult to meetHarrington, 562 U.S. at 102.

With respect to § 2254(d)(1), a court firserdifies the “clearly established [flederal

14
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law,” if any, that governs the sufficiencytbi claims on habeas review. A petitioner “mu
show that the state court’s ruling on the rldieing presented in federal court was

lacking in justification thathere was an error well undeysd and comprehended ir
existing law beyond any possibilitgr fairminded disagreementfarrington, 562 U.S. at

103. With respect to § 2254(&), a state-court decision bdsen a “factual determination
IS not unreasonable merely because ther&dmurt would have reached a differer
conclusion in the first instancéVood v. Allen558 U.S. 290, 301 (201(ee also Taylor
v. Maddox 366 F.3d 992, 1000 (9@Gir. 2004) (explaining thabefore a federal habea

court can determine that the state-courtfiiading process was materially defective,

must be confident that no appellate court anafrthe same defect would be reasonablg i

holding that the process was adequatk)pgated on other grounds by Murray v. Schrir

745 F.3d 984, 1000 (9th ICi2014). The prisoner bears therden of rebutting the state

court’s factual findings “by clear and coneing evidence.” § 2254(e)(1). And while th
Supreme Court has not delineated the ipeecelationship between 8§ 2254(d)(2) an
§ 2254(e)(1), it has ephasized its holding Wood namely, that it is the unreasonablene
of the application of the law to the fadteat underpins the relationship between the t
subsections. 558 U.S. at 301.
lll.  DISCUSSION

Petitioner alleges 48 grounds for relideg generallsAP.) In Grounds 1 through
30, Petitioner alleges presutorial misconduct.ld.) With the exceptin of Ground 27,
Judge Burns found that Ground through 30 are technicakyxhausted but procedurally
defaulted? (R. & R. at 10.) In Gounds 31 througi6, Petitioner alleges ineffective
assistance of counsel. (SARttach. 2 at 7-30.) In Ground7, Petitioner alleges tha
cumulative error rendered hisal fundamentally unfairand in Ground 48, Petitionel
asserts actual innocencéd.(at 31-32.) Petitioner exhaudt&rounds 31 through 48. (R
& R. at 10.) Petitioner requests relief, includingttthe Court hold eaabf his grounds is

meritorious, that his trial and PCR procewsi were fundamentally unfair, that he

2 Judge Burns found that Petitioner had esdted for Ground 27. (R. & R. at 10.)
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actually innocent, and that each convictiorréeersed “with prejudice.” (SAP, Attach. 2

at 33.)
A. Prosecutorial Misconduct
1. Ground 1

In Ground 1, Petitioner contends thdhe prosecutor suborned perjury and

knowingly used false testimony [ga] calculated strategy of deceit to conceal the theft
Prisoner’s handwritten notes by a prison snitchctvivere then used fabricate a murder
confession, in violatio of the Fourteenth Amendment.”AB at 8.) Petitioner claims tha
the prosecutor, who lackedchysical evidence linking Petither to Kathleen Smith’s
murder, built the case around Petitioner's gdig confessiomo another inmate, Fredrig
Tokars. (d. at 9-13.) Respondents contend that i failed to raise this claim on direg
appeal, only raising it for thigrst time in his PCR and habepstitions. (Ans. at 7-8.) In

his direct appeal to the Arizona Court oppeals, Petitioner argued that prosecutor

misconduct violated his rights to due processafair trial. (Ans., Attach. 1, Ex. A at 42

109.) Yet the only of mention of Mr. Tokars svem connection with claims of evidentiar
ruling errors by the trial courtld. at 97-103, 106—08.) Petitioner's arguments concer
allegations that the prosecutor used “inconsistent theories and &ideith respect to a
footprint found outside MsSmith’'s condominium.Iq. at 43-55.) In his PCR petition
however, Petitioner asserted a prosecutaniatonduct claim alleging that the prosecut
knowingly introduced the alggedly false confession made Bgtitioner to Mr. Tokarsld.
at 4-5.)

In dismissing his PCR petition, the supemourt referred to R&ioner’s claims of
prosecutorial misconduct raised on direct @bped adjudicated biye court of appeals.
(Ans., Attach. 2, Ex. C (July 5, 2013 SujperCourt Order) at 4-5.) The superior court
review of the record failed to disclose thquisite “pronounced amgkrsistent” intentional
prosecutorial misconductd( at 49.) That court ultimatelipund “no abusef discretion
by the trial court in denying the motion for amntial based on allegatns of prosecutorial

misconduct,” and held that Petitioner was fhueled from seeking [PCR] on grounds th
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were adjudicated in a prior appeald.((citing Ariz. R. Crim. P. 32.2(a)(25tate v. Curtis
912 P.2d 1341, 1342 (Ariz. 1995)).

Rule 32 of the Arizona Rules of CriminRftocedure governs “other post-convictid
relief.” Rule 32.2(a)(1) precludes relief on agrpund “[rJaisable on direct appeal.” Th
Report and Recommendation found that amyntlof prosecutorial misconduct not raise

by Petitioner in his direct appeal when iu@have been, was teaically exhausted and

therefore procedurally defaulted pursuanRide 32.2(a)(1). (R. & R. at 13.) The Cour

agrees. Petitioner’s claim is subject to an imgliprocedural bar because it was not faif
presented in state court and no stateedies remain available to hifreague489 U.S. at
289-99* This Court, therefore, may only revieRetitioner’'s claim if he demonstrate
either actual innocence or caufor the default and resuigj prejudice. § 2254(c)(2)(B);
Schlup 513 U.S. at 321. Petitioner has not done so.

Despite Petitioner’s exhortations in both his Objections Regly, he has not
identified an “objective factor external taetdefense” that precluded his compliance w

Arizona procedural rule€oleman 501 U.S. at 753 (citation drinternal quotation marks

omitted). Because Petitioner cannot show actuak;alisre is no need to consider whether

he suffered actual prejudicgeeEngle v. Isaac456 U.S. 107, 134 n.43 (1982) (“Since w
conclude that these respondents lacked dauskeir default, we do not consider whethg
they also suffered actual prejudice.”). AsRetitioner’'s argument that he was unable
develop his claims due todhdenial of various discevy motions, Petitioner does ng
proffer the requisite new, reliable evidenSee Schly®b13 U.S. at 324nstead, Petitioner

merely argues that he was unable to “megfully develop his grounds, which include

3 And, as the Report and Recommendation nétesitioner is time-barred under Arizon
law from returnmg to state court to exhaust his cl&ee Beaty v. StewaB03 F.3d 975,

987 (9th Cir. 2002). o | o

4 In his Objections, Petitioner argues that harolis not subject tan implied procedural
bar because the state appellate court imprppettrpreted the Ian%ua?_e_ of Rule 32.6(q
which at the time of Petitions PCR proceedingead: “After the filing of a post-
conviction relief petition, no aeandments shall be ermlttedceygt by leave of court ugor
a showing of good cause.” AriR. Crim. P. 32.6(d£(199 ee Scott v. Schriré67 F.3d

573, 577 (9th Cir. 2009)State v. Rodrigue®803 P.2d 639, 641 (Ariz. Ct. App. 1995
(Obj. at 4.). Petitioner’s argument fails because regardless of the state apﬁellate

interpretation of (then) Rule 32.6(d), Petiter does not make the requisite showing
“good cause.” $ee generallpbj. at 3-5.)
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seeking expert and investigatiassistance.” (Reply at 4.; Ol 3.) Yet such a speculativg

argument does not create actual innocence claingee Larsen v. Sqt@42 F. 3d 1083,

1096 (9th Cir. 2013) (“[W]dnave denied access to thehlupgateway where a petitioner's

evidence of innocencevas merely cumulative or speative or was insufficient to
overcome otherwise conviimg proof of guilt.”).

Finally, Petitioner fails to offer anything tsuggest that Rul82.2(a) is not an
adequate and independent state ground, suffitodoar federal habeasview of claims a
defendant could have but didtrraise on direct appeal. And, significantly, federal cou
have routinely held that Ra132.2(a) is an adequaémd independent state grouigke,
e.g, Hurles v. Ryan752 F.3d 768, 790 (9th Cir. 20) (“Arizona’s waiver rules are
independent and adequate [safe denying relief.”). Petition&s objections to Ground 1
are overruled, and the Report and Recommenrl&iadopted with respect to Ground 1

2. Grounds 2—4, 6-13, and 15-30.

In his Reply, Petitioner coands that Grounds 2 through 6 through 13, and 15
through 30 are each similarly prakeally positioned to Ground®(Reply at 2—3.) While
Petitioner agrees with Bpondents, that each of these claims was not raised on ¢
appeal, he argues that the claims are notguurally defaulted because they were 1
adjudicated on prior appeal. Alsscussed above with respect to Ground 1, each of tf

claims is subject to an implied procedural lbaviewable by a federal habeas court only,

Petitioner can demonstrate eittf&ehlupfactor. 513 U.S. at 32Petitioner advances the

same objections to the Report and Recomm@rda conclusions with respect to Ground
1 through 30. %$eeObj. at 3-5.) For the same reasaiscussed above, the Court is n(
persuaded by Petitionerdjections to Grounda through 4, 6 througl3, and 15 through

D

rts

irec
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S

30. Petitioner’'s objections are overruled, #mel Report and Recommendation is adopted

with respect to these Grounds.
3. Grounds 5 & 14

In Ground 5, Petitioner contends thahét prosecution suborned perjury ar

®> The Report and Recommendation summarizel efithe claims. (R. & R. at 14-19.)
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knowingly used false testimomglating to a planned prisondak in a calculated strateg)
to advance the Tokars-Bell Conspiracy, iolation of the Fourteenth Amendment.” (SA

at 32.) In Ground 14, Petitioner asserts thia¢ ‘orosecution knew frothe outset that the

~

U

prison snitch had overlaid Petitiareecase onto an earlier case out of lowa as a templlate

for fabricating a murder confession, ando@ned perjury and knowingly used fals
testimony, to advance the duplicity, in vioten of the Fourteenthmendment.” (SAP,
Attach. 1 at 7.) Respondentgae that Petitioner failed to raise claims asserted under t
Grounds either on direct appeal or in his PCR action. (Ans. at 9, 13.) Petitioner, hoy
argues that he raised both Grounds on direct apmekih his PCR action. (Reply at 3.
The Court disagrees with Petitioner. On direct appeal, Petitioner argued that the pros
violated his due process rights by employtmgonsistent theories and evidence.” (Do
3, Ex. 1 (“Appeal Opening Br.”) at 30.) Bin his PCR petition, Petitioner advances 1|

such claims.%ee generalAns., Attach. 2, Ex. B.) Ground@sand 14, therefore, are subje

to an implied procedural bar, reviewable &yederal habeas court only if Petitioner can

demonstrate eitheSchlupfactor. 513 U.S. at 321.

Petitioner does not assert cause and resuydtieigdice to excuse pcedural default,

but he does assert actual innocence. Rap11-16.) Yet Petitioner’s actual innoceng

claim is not accompanied by the requisite new, reliable exculpatory evidence. Indeed
of Petitioner's argument hinges on his desrengage in furthedtiscovery or emphasize

evidence already in the record-eitner of which is sufficiertb sustain an actual innocenc

claim.See Bousleyp23 U.S. at 623. Petitioner advanties same objections to the Repart

and Recommendation’s conclusions wigspect to Grounds 1 through 38e€O0bj. at 3—
5.) For the same reasons as discussed alloweCourt is not pguaded by Petitioner’'s
objections to Grounds 5 and.1Petitioner’s objections are aveled, and the Report ang
Recommendation is adopted witlspect to Grounds 5 and 14.

B. Ineffective Assistance of Counsel

In Grounds 31 through 46, Petitier alleges various claino$ ineffective assistance

of counsel with respect to trial, PCR and appellate counsel(s). Respondents count
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Petitioner has failed to establish that he istkeakito relief because he has not demonstrated

that the state courts’ adjudication of hisffeetive assistance of counsel claims involve
either an unreasonable application of federa t& an unreasonabdietermination of facts
pursuant to 8 2254(d). (Ans. at 26-27.) Petitiargues—with respect to Grounds 31, 3
34, 37, 38, and 40 throbgl6—that “nothing in the recomimonstrates or even sugges
that the PCR court had entertained treengs on the merits, let alone that $heickland
standard had been reasonably or correctigliad.” (Reply at 4 He continues, the
“AEDPA therefore does not apply and eagbund must be reviewed de novdd.(at 5.)
Petitioner additionally asserts tHas ineffective assistance obunsel claimsn Grounds
32, 35, 36, and 39 were specifiyatonsidered by the superior court in his PCR action,
that the record refutes the court’'s halglithat Petitioner's representation was n
ineffective undesStrickland (Id. at 5-6.) Petitioner contentisat AEDPA does not apply
to this set of Grounds, and thaet@ourt must review them de novid.{

The superior court ultimaly found that Petitioner’'s ineffective assistance
counsel claims were “entirely specul&iand failed to meet either prong®itricklandor
the requirements of Rule 32.5. (July 5130Superior Court Order at 4-5.) The coJ
dismissed the petition with respect to Petitioner&ffective assistance of counsel clain
pursuant to Rule 32.6(c), concladithat the claims were novlorable, would be disposed
of on the merits, and that there wasneed for an evidentiary hearintyl.Y The court of
appeals affirmed. (Doc. 3, Attach. 4, EX'06/25/2015 Ariz. Ct. App. Decision”) at 39.
That court concluded that tiseperior court “thoroughly adessed and correctly resolve
[Petitioner’s] claims,” and adoptede superior court’s rulingld.)

Petitioner asserts that Grourigls, 33, 34, 37, 38 and 40Brough 46 were raised in
his PCR petition, “which incograted by reference the correlating fact-sharing claims
prosecutorial misconduct.” (Reply at 4.) Petitiongges that he estidhed both pongs of
Strickland and that the record faite support a conclusion that the PCR court conside
these claims on their merits, oe&sonably or correctly applie8trickland (Id.) Petitioner

also disagrees with that court’s assessroéf@trounds 32, 35, 36, and 39, and argues t
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the claims were not speculatige inadequately supportedd(at 5.) Petitioner concludes

that because his ineffectivesastance of counsel claims wetither not adjudicated on thée

merits, or their adjudication was based omuareasonable determinaii of the facts or an
unreasonable application 8frickland the AEDPA standard doest apply and this Court
must review claims de novdd( at 4-5.)

By its own language, 8§ 2254(d) “barditigation of any clam ‘adjudicated on the
merits’ in state court, subject only to tlesceptions in 88 2254(d)(1) and (2)"; anc
importantly, “[t]here is no text in th&tatute requiring a statement of reasol®irington,
562 U.S. at 98. Even “[w]hegestate court’s decision is unaogpanied by an explanation

the habeas petitioner’s burdstill must be met by showing there was no reasonable b

for the state court to deny relief.id() The Court concludes that each of Petitioner

ineffective assistance of counsel claims \adgidicated on the merits in his state PC
action and is subject to rew pursuant to 8 2254(dB€eR. & R. at 23.)
1. Ground 31

In Ground 31, Petitioner alleges numerdasures on the part of trial counsel
including failure to object toertain testimony from Lisa (Pickett) Steedman regarding
identification of Petitioner, and failure to @lof to the prosecutor’s misstatements “ma
to bolster the impression of a positive idanéfion by” Ms. Steedman. (SAP, Attach. 2 ;
8-10.) The Report and Recommdation thoroughlyletails Petitioner’s claims in Groung
31. (R. & R. at 24-25.) ThReport and Recommendation atietails the various actions
that Petitioner's counsel took to dlemge Ms. Steedman’s testimonyd.f Pursuant
to § 2254(a), and as explainedSirickland this Court can onlgrant relief if Petitioner
demonstrates prejudice stemming from the @idption of a claim on the merits in stat
court that either “(1) was contrary to, owolved an unreasonable application of clea
established federal law, or (2) based on araswonable determinatianf facts in light of
the evidence presented inetlstate court proceedingsStrickland 446 U.S. at 687,
Andriano v. RyanNo. CV-16-01559-PHX-SRB, 2018 WA148865, at *2 (D. Ariz. Aug.
30, 2018) (citing 8 2254(d)). Thleaiperior court found Petitioneriseffective assistance of
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counsel claims inadequate, &hd court of appeals denied relief on his petition for revig
(July 5, 2013 Superior Cou@rder at 4-5; Jun25, 2015 Ariz. CtApp. Decision at 39—
40.) The Court agrees.

The Ninth Circuit has clarified that “@dhere[s] to the position that skillful cros
examination of eyewitnesses, coupled véfpeals to the experience and common se
of jurors, will sufficiently aért jurors to specific conditions that render a particu
eyewitness identification unreliable Moward v. Clark 608 F.3d 563, 5% (9th Cir. 2010)
(quotingUnited States v. Christoph833 F.2d 1296, 1300 {9 Cir. 1987)). Petitioner’s
counsel repeatedly highlightélae inconsistencies within the testimonies of Ms. Steedn
and other relevant witnessesSeg, e.g.Doc. 96, Attach. 36 at 5 (explaining th
inconsistencies in Ms. Steedman’s testimonyudithe shoeprint made in the flowerbed
the Ms. Smith’s condominiujr) The Court agrees withéfReport and Recommendatiof

that counsel’'s representatiomith respect to Ground 3tannot be characterized &

constitutionally ineffective, and the state dsudecisions with respect to Ground 31 did

not present either an unreasonable application of federaklamwunreasonable applicatio
of the facts of this case. (R. & R. at 26.)

Petitioner argues that the “record demaatss that Grounds 31-46 establish bg
prongs ofStrickland” and the “PCR court’s rejection efch claim was contrary to, an
an unreasonable application @&trickland and [] based on unreasonable facty
determinations.” (Obj. at 5.) W respect to Groundl, Petitioner statdbat “[flailure to

file [an] identification suppression will, wita demonstration of prejudice, constitute” g

ineffective assistana® counsel claim.Ifl. at 6.) Petitioner, howevedoes not demonstrate

prejudice—which by his own admission is reqdite constitute an effective assistance
of counsel claim. Petitioner's objectionare overruled, and the Report ar
Recommendation is adopted wrsspect to Ground 31.
2. Grounds 32-38
In Grounds 32 through 38, Petitioner argubat trial counsel failed to retain

particular experts. See generallySAP, Attach. 2 at 11-19.) The Report ar
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Recommendation thoroughlytdds Petitioner’s claims iGrounds 32 through 385¢eR.

& R. at 26-28.) The superior court previoubkid that Petitioner'sieffective assistance
of counsel claims concerning expert witnestention were unsupported and failed to mq
either prong obtrickland (07/05/2013 SuperidCourt Order at 4-5.) The court concludg
that “[o]ther than his own speculations, [Petitioner] provides npauor these claims.

He presents no affidavits from experts sgtivhat their testimony would have been, n

any citations to authority shomg that an expert could pexs the evidence he proposes|

(Id. at 5.) The Court agrees.

The Ninth Circuit has rejeetl comparable clais of ineffective assistance of

counsel, emphasizing that under habeasevgviclaims that merely speculate what
putative expert would say atal cannot establish prejudicgee Wildman v. Johnsae61
F.3d 832, 839 (9th Cir. 20019ee alsdows v. Wood211 F.3d 480, 486 (9th Cir. 2000
(rejecting claim of ineffective assistancecoiunsel for failure to call witness based up(
lack of affidavit from witness regardingulsstance of testimony). In his Objection
Petitioner does not address the issue of idptiee testimony. He does not prese
affidavits from experts explaing what their testimony would %@ been, nor does he cit;
to any relevant authority stating that an expeuld even present the evidence he belie
was necessary to support his defenSee(generallObj. at 6—7.) Petitioner’s objection:
are overruled, and the Report and Recommennlaiadopted with respect to Grounds 1
through 38.
3. Ground 39

In Ground 39, Petitioner contends thatltcaunsel failed to “prepare his legg
expert to effectively challenge the legal cortsapised by the prosdoon, in violation of
the Sixth Amendment.” (SAP, Attach. 2 89-20.) The Report and Recommendati
thoroughly details Petitionerdaims in Ground 39. (R. & Rat 29—-30.) The Court agree
with both the superior court and the Repand Recommendation, that with respect
Ground 39, Petitioner’s ineffectivessistance of counsel claim failSeeJuly 5, 2013

Superior Court Order at 4-5; R. & R. at)3Betitioner does not demonstrate that his leg
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expert would have been able to testify subjects that Petitionenaintains would have
supported his defense. And, rmomportantly, Petitioner fail® show how such testimony
would have supported his defense. Petitioner attempts to add color to his claim, a
that counsel should have asked #xpert to “explain that ti®epartment of Justice] is g

‘deal cutting machine.” (Obj. at 7.) However, as \idildman such speculation “is
insufficient to establish prejudice.” 261 F.8d839. Petitioner’s objections are overrule
and the Report and Recommendation is &stbpith respedio Ground 39.

4, Grounds 40 & 41

Fguit

In Ground 40, Petitioner caamds that trial counsel failed to “conduct a reasonaple

investigation, then interview and call witises, in violation of the Sixth Amendment.

(SAP, Attach. 2 at 20.) Petitioner alleges that counsel failed to call an extensive list c

witnesses whose testimony wollave challenged evidencespented by the prosecutior).

(See idat 20-23.)

To establish prejudice from cosel’s failure to call a witness to testify, a petitiong
must identify the particular wigrss, confirm that the witness was willing to testify, expla
what the witness’s testimonyould have been, and demoiastr that the testimony woulg
have been sufficient to €ate a reasonable doubttasthe petitioner’s guiltSeeUnited
States v. Murray751 F.2d 1528,835 (9th Cir. 1985)tJnited States v. Harde46 F.2d
1229, 1231-32 (9th Cir. 1988)nited States v. Berrg14 F.2d 1406, 1409 (9th Cir. 1987
Tinsley v. Borg895 F.2d 520, 53(®th Cir. 1990)see alsdGustave v. United States27
F.2d 901, 904 (9th Cir. 1980) (iwog that criticism of trial stiteqgy is insufficient to support
a charge of inadeqterepresentation).

Although Petitioner offers cursory desdigms of testimony that he imagines
some of the identified individuals would haviered at trial, such descriptions are
inadequate.See, e.g.SAP, Attach. 2 at 22 (“(7) Defse counsel failed to interview and
call Tempe Fire Inspector Allen Habenehose taped interview with John Lyon
demonstrated the development of Judy {®eh) Viani as a Smith informant.”).) A

petitioner must provide suffient evidence conceing a putative witness’s favorable
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testimony in the form odctualtestimony by the witness or an affidaBeeDows 211

F.3d at 486—87 (emphasis added). Here, iBeéit makes no such effort. For example, i

—

lieu of naming a specific witness, Petitioldien names a title or position, or, in some
instances, names specific wisses who would not have beeilling to testify, such as
former Senator John McCairB€eSAP, Attach. 2 at 22—-23.)

Petitioner has not shown that the state t®uejection of hixlaims in Ground 40
was contrary to, or an usgisonable application 8trickland § 2254(d). This Court
agrees with both the superior court, as \@slthe Report and Raomendation, that with
respect to Ground 40, Petitioner’s inetfee assistance of cmsel claim fails. $ee
07/05/2013 Superior Caudrder at 5; R. & R. at 31-32.) Petitioner’s objections are
overruled? and the Report and Recommendatioadspted with resgct to Ground 40.

In Ground 41, Petitioner contends thatltdaunsel failed “to conduct a reasonable
investigation and produce evidence, in vilgia of the Sixth Amendment.” (SAP, Attach
2 at 24.) The Report and Recommendation setgidetails counsel’s alleged failures.

(SeeR. & R. at 31.) With respect to defeaiinvestigations, to establish prejudice undg

-~

Strickland the key inquiry is whether the “nimivestigated evidence was powerful
enough to establish a probability that a reabtenattorney would dede to present it and
a probability that such presentation might undermine the jury vertMatkey v. Ayers
606 F.3d 1223, 1236—3%th Cir. 2010) (citing/Viggins v. Smith639 U.S. 510, 535

(2003)). To establish prejudice based on cousdailure to investigate or call a potentig

defense witness, there miigt evidence that the investigation would have uncovered

significant or beneficial informatiorsee Dows211 F.3d at 486-87. Here, the evidencs
that Petitioner asserts in support of Grodids merely speculative. Petitioner does nof
establish that such evidenexists, does not identify witsees who could vouch for such

evidence, and abruptly conclugdhat such evidence (if it em exists) would have been

® In his Objections, Petitioner does natddress the crux of the Report and
Recommendation’s conclusion—that Petitioner rmettonly identify specific withesses
bK name, but demonstrate W|II|n%ness to tegdifytheir part, offer sample testimony, and
show that such testimony would have crdatasonable doubt as to Petitioner’'s gutled

generallyObj. at 8.)
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beneficial. (SAP, Attach. 2 at 24.)

Petitioner has not shown that the state teuejection of hisclaims in Ground 41
was contrary to, or an ugeisonable application 8trickland § 2254(d). This Court
agrees with both the superior court, as \aslthe Report and Reoonendation, that with
respect to Ground 41, Petitioner’s inetiee assistance of cmsel claim fails. $eeJuly
5, 2013 Superior Court Order at 5; R. & R. at 32.) Petitioner’s objections—which arg
limited to a few lines and fail to rectifyelspeculative nature of his claims—are
overruled, and the Report aRé&commendation is adopted withspect to Ground 41.
(SeeObj. at 8.)

5. Grounds 42 & 43

In Ground 42, Petitioner contends thatltcaunsel failed to “object to acts of
misconduct committed by the prosecution, antestimony or statements at the time
each had been giveim, violation of the Sixth Amedment.” (SAP, Attach. 2 at 25.)
Petitioner isolates counsel’s failure to objectite prosecutor’s algged: (1) violation of
the pretrial order “to keep out the natofdPetitioner’s] federal conviction in Texas”;
and (2) “improper closing remarksld( at 25-26.) The Report and Recommendation
details the trial court’s efforts to restritestimony concerng Petitioner’s federal
conviction in Texas, as well éise jury instructions given bthe trial court just before
closing arguments that explained how jilmy should use evidence that Petitioner had
been in federal custody @m unrelated offenseSéeR. & R. at 32—-33.) The Report and
Recommendation also explains counsel’'srgdfto counter any improper statements
made by the prosecutor during closing argum&se(idat 33.)

Because a federal habeas court indufgestrong presuntmn that counsel’'s
conduct falls within the wide range of reaable professional assistance,” the Court
concludes that counsel’s decision to reffaom objection during closing argument was
not unreasonablé&trickland 466 U.S. at 68%ee United States v. Molin@34 F.2d
1440, 1448 (9th Cir1991). The Court agrees wittle Report and Recommendation’s

assessment of counsel’s performance; mgntigat counsel took several steps to
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effectively counter the stements at issueS¢€eR. & R. at 33.) Petitioner has not shown
that the state court’s rejection of his agiin Ground 42 wasontrary to, or an
unreasonable application Sfrickland § 2254(d). Petitioner’s objections are overruled,
and the Report and Recommendation is &etbpith respect to Ground 454eObj. at

8.)

In Ground 43, Petitioner contends thaltcounsel failed to “object to error
committed by the trial court, imiolation of theSixth Amendment.” (SAP, Attach. 2 at
26.) Petitioner highlights two errors: (1) the trial court allowed the prosecutor to elicit
testimony concerning Petitioner’s federal conwiotin Texas; and (2) the trial court use
jury instructions “that, in context, enel [the prosecutor] and created [] false
impression[s]” that Mr. Tokars, a disbarraitiorney and former judge convicted of
murdering his wife, multiple drug offenseacketeering, and nmey laundering, had
offered expert testimonyld. at 26-27.)

For the same reasons set forth abovressing Petitioner’'s @ims in Ground 42,
the record does not permit tlf®urt to conclude that counsel committed errors deprivi
Petitioner of his right to a fair triabtrickland 466 U.S. at 687. The record does not
support Petitioner’s assertion that the stanglandinstruction empmyed by the trial court
resulted in any sort of false pression of expert testimonys€eR. & R. at 34.)

Petitioner has not shown that the state court’s rejection ofdaimsin Ground 43 was
contrary to, or an unreasonable applicatio®tickland § 2254(d). Petitioner’s
objections are overruledand the Report and Recommendatis adopted with respect td
Ground 43. $eeObj. at 8.)

6. Ground 44

In Ground 44, Petitioner contends thatltdaunsel “labored under a conflict of
interest, in violation of ta Sixth Amendment.” (SAP, Attha. 2 at 27.) Petitioner details

" In United States v. McKoyhe case quoted by Petitionerhiis Objections, the witness

prosecutor was testifying_before the jur{}lia professional capacity. 771 F.2d 1207, 1200—
]

13 (9th Cir. 1985); (Obj. a8). Here, Mr. Tokars was ndestitying in his (former)
professional capacity; therefore, the dangethef jury misconstruing his testimony 4
expert testimony was féess pronounced.
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three alleged conflicts of interest, aflwhich, as the Report and Recommendation
rightfully concludes, are more akia questions concerning trial stratétfseeR. & R. at
35.) Because the Sixth Amendment guagasatonly reasonable competence, and not
“perfect advocacy judged with the benefithidsight,” the Court concludes that counss
did not employ an unreanable trial strategy.arborough v. Gentry640 U.S. 1, 6
(2003); 6eeR. & R. at 35-36). Petitioner’s twmonth-long trial was complex—and its
complexity was only amplified by the passajenore than twetly years between the
murder and Petitioner’s trialSee generallipoc. 96, Attach. 13Doc. 96, Attach. 37.)
Petitioner has not shown that the state court’s rejection ofdimsin Ground 44 was
contrary to, or an unreasonable applicatioStickland § 2254(d). Petitioner’s
objections are overruletand the Report and Recommendatis adopted with respect td
Ground 44. $eeOb;. at 9.)

7. Ground 45

In Ground 45, Petitioner contends tha&l counsel “rendered constitutionally

deficient representation in [PCR proceedjngsviolation of the Sixth Amendment.”
(SAP, Attach. 2 at 28.) Petitioner argues ihatis motion for a new trial, counsel
improperly “focused narrowlgn a few issues which haddsean affront to his own
advocacyl[.]” (d. at 29.) Petitioner, however, fails demonstrate how these allegations
establish: (1) constitutional deficiency ortpart of counsel; and (2) how the alleged
deficiencies prejudiced hinkurthermore, Petitioner has reitown that the state court’s
rejection of his claims in Gund 45 was contrary to, or anreasonable application of
Strickland 8 2254(d). Petitioner'sbjections are overruled, and the Report and
Recommendation is adopted wrtsspect to Ground 455€e0b;j. at 9.)

8. Ground 46

In Ground 46, Petitioner contends thgbgallate counsel rendered constitutional

8 The Report and Recommendatitetails Petitioner’s claimSgeR. & R. at 35.)
9 Petitioner argues that “the R&R itself shothat [the trial strategy] was not sound, b

devastatingg/ tprejudicial.” (Obj. at 9.) Msy stating that that the Report and
a

Recommendation contradicts trecord—without detailed angersuasive citation to the
record—is not an effective manner of objection.
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ineffective representation, in violation thie Sixth Amendment.” (SAP, Attach. 2 at 30.
The Report and Recommendation sucttindetails Petitioner’s claimSgeR. & R. at
36.) UnderStrickland a petitioner is required to demdnage that counsel’s performance
was both objectively deficient and prejudicidb6 U.S. at 687. Petitioner argues that th
PCR court did not consider this claim on theitseand that the claim must be reviewed
de novo. (Reply at 4-5.) The Courgwever, agrees with the Report and
Recommendation, that Petitioner neglectsamntion that the PCR court held tladitof
Petitioner’s ineffective assistance of courdaims failed to satisfy either prong of
Strickland (R. & R. at 36—37.) Petitioner has nbbw/n that the state court’s rejection o}
his claims in Ground 46 was contrdoy or an unreasonable application of
Strickland 8§ 2254(d). Petitioner'sbjections are overruled, and the Report and
Recommendation is adopted wrttsspect to Ground 465€eOb;j. at 9.)

9. Ground 47

In Ground 47, Petitioner contends tha cumulative effect of the errors
committed by the prosecution, fri@ounsel, and trial court ga rise “to a due process
violation that renderefhis] trial fundamentallyunfair.” (SAP, Attach. 2 at 31.) Neither
the superior court nor the court of appesdscifically addresskePetitioner’'s cumulative
ineffective assistance of counsel claimwéwer, “[w]here a state court’s decision is
unaccompanied by an explanation, the petitioner’s burden tiilbesmet by showing
there was no reasonable basis for the state court to deny ddbefigton, 562 U.S. at
98.

“Under traditional due process principlesimulative error warrants habeas relief
only where the errors have ‘so infected thal with unfairness a® make the resulting
conviction a denial of due processParle v. Runnelss05 F.3d 922, 927 (9th Cir. 2007)
(quotingDonnelly v. DeChristoforo416 U.S. 637, 643 (1974Buch an infection occurs
where the errors—which might be individiyaharmless—combine to render a criminal
defense far less effective than it might atiiee have been, and the resulting convictior
violates due procesSee Chambers v. Mississippll0 U.S. 284, 294, 302—-03 (1973);
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Parle, 505 F.3d at 927. No suahfection occurred here. Bwoner fails to demonstrate
that state court was unreasonable to delgfrer demonstrate how the asserted trial
errors, taken together, support@clusion of cumulative prejudicBavis v. Woodward
384 F.3d 628, 654 (9th Cir. @8). Petitioner further fails to demonstrate that the court
appeals’ disposition of this claim entitlesn to relief under 8§ 2254(d). The Report and
Recommendation is adoptedthvrespect to Ground 4%7.
10. Ground 48

In Ground 48, Petitioner contends thatch@ “make a colorablehowing of actual
innocence and demonstrate that his cdioncand sentence constitute a fundamental
miscarriage of justice.” (SAP, Attach. 2 at BRetitioner argues that if this Court looks :
the totality of the evidence—both olddanew—the Court will arrive at a single
conclusion: that no esonable juror would have fouhdn guilty beyond a reasonable
doubt. (Reply at 11.) Petitioner highlightsifallegations: (1) Petitioner never confesse
to Mr. Tokars, and Mr. Tokars’s testimy concerning the confession was “wildly
fictionalized” and the result of a “corgsion-trolling scheme” aimed at securing
cooperation agreements for M okars and other inmatg&) Mr. Tokars colluded with
Ms. Smith’s family to develop a fictitious otession; (3) the prosecutor in Petitioner’s
case served as an “invaluable source of na&taformation” for Mr. Tokars; and (4) the
identification of Petitioner intragted at trial was unreliable, and the shoeprint evidena
left at the scene by the rdaller exonerates Petitionedd( at 11-15.)

The standard for establishing a freaesliag claim of actual innocence is
“extraordinarily high.”"Herrera v. Colling 506 U.S. 390, 417 (1993) At a minimum,
the Ninth Circuit has held that a petitiomeust “go beyond denmstrating doubt about

his guilt, and [] affirnatively prove that hes probably innocent.Carriger v. Stewart

10 petitioner's Objections do not addrese fReport and Recommendation’s conclusit
with respect to Ground 47S¢€e generallpbj. at 9.) _ _

1 The Ninth Circuit has assumed, WlthOlﬂcdqllnP, that freestanding actual innocen
claims would exist in both p#tal and non-capital caseSee, e.g.Jones v. Taylqr763
F.3d 1242, 1246 (9th Cir. 2014)We have not resolvedhether a freestanding actug
innocence claim is cognizable in a federabdas corpus proceeding in the non-capi
context, although we have assuntieat such a clan is viable.”).
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132 F.3d 463, 476 (9th Cir. 1997) (citikigrrera, 506 U.S. at 442—44). Although the
precise standard for a shimg of actual innocence rema unarticulated, the Ninth
Circuit has discussed the standard@ssonant with the showing required un8ehlup
which permits a petitioner foroceed on a procedurallyroad claim by showing actual
innocenceJones 763 F.3d at 1247To surpass th8chlupgateway, a petitioner must
show that “in light of new evidence, ‘it more likely than not tat no reasonable juror
would have foundthe] petitioner guilty beyond reasonable doubt.House v. Be]l547
U.S. 518, 537 (2006) (quotiréchlup 513 U.S. at 332).

Assuming Petitioner’s freestanding innocent@m is cogniable in these
proceedings, the Court finds that Petitioner iatsmet the “extraordarily high” burden.
Petitioner’s claim relies on the supposition—a sgijon that permeates nearly all of hi
Petition—that he has been detithe opportunity to devegdeexonerating evidence in a
trial marred by prosecutorial misconduct. (SA®ach. 2 at 32.) Petitioner declares thaf
a “careful review of the entire record, aatlof the evidencand claims assessed
collectively” has yet to occur. (Obj. at Xt Petitioner cannot circumvent the fact that
the standard requires new, reliable evidahe¢ materially comadicts the evidence
presented at triaBee Swan v. PetersdhF.3d 1372, 1384 (91@ir. 1993) (reiterating
that newly discovered evidence is a groundiéoleral habeas relief where it would likely
result in an acquittal). And that new, reli@al@vidence must @esently availableéSee
Herrera, 506 U.S. at 442—4%.Conspicuously, here, Petitianeffers no such evidence.
Petitioner’s objections are overruled, and BReport and Recommendation is adopted
with respect to Ground 48.

C. Ground 27: Prosecutorial Miscorduct Regarding Shoeprint Evidence

As the Report and Recommendation cdfyenotes, Petitioner exhausted this

single claim of prosecutorial misconduct. &R. at 39.) According to Petitioner, the

113

12'1n Herrera, the Supreme Court stated thathaligh a %risone( raising an actua
innocence claim . . . is not entitlewldiscovery as a matter ofht,” a “district court retains
discretion to order discovery [] when it wouldlp the court make a reliable determinatic
with resgect to the prisonercdaim.” 506 U.S.S at 444 (citingarris v. Nelson394 U.S.
286, 295, 299-300 (1969)). Nocsuinquiry is needed here.
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prosecutor “developed a didhmoplan” after “shoeprintsianinated [Petitioner] as the
killer.” (SAP, Attach. 1 at 55see generally idat 55-59.) Petitioner raised this claim on
direct appeal. (Appeal Opierg Br. at 37-55.) Relying obeChristoforq the court of
appeals rejected Petitioner’s claifSeed416 U.S. at 643 (asking whether prosecutorial
misconduct “so infected the trial with unfia@ss as to make the resulting conviction a
denial of due process”); (Apr. 5, 2011 Coof Appeals Order). That court concluded th
the record did not support Petitioner’s argents that the prosecutor had applied an
inconsistent theory of giland had knowingly wed perjured tésnony to obtain
Petitioner’s conviction.§eed. at 29-33). The Court aggs. Petitioner’'s argument—nbotl
in his Petition and Objéions—focuses on his need for a more complete trial record;
argument does not, as requiratllize new, reliable evidenceS¢e, e.g.Obj. at 10
(“[W]ithout the complete trial record, the FR&merits review isundamentally flawed
and contrary to the evidence, issues andraggts.”).) The Court ages with the Report
and Recommendation, that Petitioner failsléononstrate that he is entitled to relief,
because he fails to show that the court of appealsSidacivas contrary to, or an
unreasonable application of federal lawpased on an unreasonable determination of
facts as presented in that proceeding &R. at 43.) Petitioner’s objections are
overruled, and the Report aRé&commendation is adopted widgspect to Ground 27.

D. Pending Motions

Several of Petitioner's motions remganding. The Repband Recommendation
lists and discusses each pergdmotion alongside the appdible rules where relevant.
(See generallR. & R. at 43—-45.) This Couagrees with the Report and
Recommendation’s conclusions with respect to each pending matigrAc¢cordingly,
Petitioner’'s Motion for Order Directing State Pooduce Transcript Volume is denied as
moot. (Doc. 98.) The Got denies Petitioner’'s various mans for discovery, production,
and expert witnesses involving claimsempassed in Groundsthrough 26, and 28

through 30, because Petitioneitddo demonstrate good cause (as the underlying clain

13 The Report and Recommendation gE)rowdestalldael excerpt of the court of appeals

discussion of Petitioner’s clainSéeR. & R. at 40-42
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are defaulted). (Docs. 72;-47 78-80; 88—94; 97.) Petitionkas not provided the Court
with reason to conclude that if any oétabovementioned motions are granted, and the
facts fully developed, he will be “able tiemonstrate that he is entitled to relidracy

v. Gramley 520 U.S. 899, 908-09 (1997). TReport and Recommendation is adopted
with respect to Petitioner’'s motions in &onent Numbers 72, 7%, 78 through 80, 88
through 94, and 97.

IV. CONCLUSION

Having reviewed the record de ngvehe Court adopts the Report and
Recommendation. With respect to the clagasforth in Ground4 through 48, Petitioner
is not entitled to relieunder § 2254(d).

IT IS ORDERED overruling the Objections tog¢hViagistrate Judge’s Report and
Recommendation (Doc. 110).

IT IS FURTHER ORDERED adopting the Reporihd Recommendation of the
Magistrate Judge as the Order of this Court (Doc. 107).

IT IS FURTHER ORDERED denying and dismissingith prejudice Petitioner’s
Second Amended Petition for Wat Habeas Corpus Under 28S.C. § 2254(d) (Doc.
12).

IT IS FURTHER ORDERED denying as moot Petitner’'s Motion for Order
Directing State to Produce Transcript Volume (Doc. 98).

IT IS FURTHER ORDERED denying the followingf Petitioner's Motions:
Second Motion for Services of a ForenBrdiatrist; Second Motion to Conduct
Discovery with the Office of the United St¢atAttorney for the District Of Arizona,;
Second Motion for the Services of a Quastid Document ExamingBecond Motion to
Conduct Discovery with the Fedé Bureau of Prisons; Secoibtion for Services of an
Investigator to Conduct Discovery; Third Marti for the Services of a Medical Expert to
Evaluate the Evidentiary Rewh Third Motion for Order tat Ineffective Assistance
Claims Related to Legal Expert Can Be Aekled without an Independent Expert, or ir]

the alternative, Motion for thServices Of A Legal ExpeiSecond Motion For Services

- 24 -




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

of a Memory Expert; Second Motion for the Services of a Scene Reconstruction Exf
Produce Demonstrative Evidence; Second dfofor Services of a Photography Expert
Motion to Conduct Discovery ith the Maricopa County @hiff's Office; Second Motion
to Conduct Discovery with hCriminal Division, Executie Office for United States
Attorneys, Drug Enfarement Administration, and FedeBalreau of Investigation; and
Motion for Order Directing th&tate to Unseal Attorney WWloProduct and Produce the
Material (Docs. 72; 77-1; 78-80; 88-94, 97).

IT IS FURTHER ORDERED denying any Certificatef Appealability because
Petitioner has not demonstrated that juristeeason would find it debatable whether the
Court abused its discretion denying Petitioner’s Petition, dinat jurists of reason would
find it debatable whether Petitioner’s Petitioates a valid claim for the denial of a
constitutional right.

IT IS FURTHER ORDERED directing the Clerk to enter judgment in favor of

Respondent and against Petitioner.

Dated this 22nd day of January, 2019.

Susan R. Bolton
United States District Judge
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