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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Emad Zaki, No. CV-16-01920-PHX-DLR
Plaintiff, ORDER
V.

Banner Pediatric Spedists LLC, et al.,

Defendants.

Before the Court is Defendants BanRediatric Specialists, LLC, Banner Healt

Network, and Banner Medical Group’s (eadtively Banner) Partial Motion to Dismiss.

(Doc. 12.) The motion is fully briefed, ameither party requested oral argument. H
the reasons below, the motion is granted.
BACKGROUND
Plaintiff Emad Zaki is a physician speaag in pediatric nphrology. (Doc. 18,

1 16.) In 2010, Banner huoeZaki to provide pediatri nephrology care and on-call

coverage. Ifl., 1 25.) Pursuant to a PhysiciBmployment Agreement (PEA), Zaki’s

on-call coverage obligation was not toceed “fifty percent(50%) of [Banner’s]

coverage burden for the Physician’s specialtyld., ( 27.) Banner assured Zaki that |i

would hire a second pediatric nephrologistilsat Zaki would not beesponsible for all

on-call coverage for his specialtyld( § 29.) In theevent Zaki workednore than his

contractual on-call coverage obligation, he was to receive ninety dollars per hour for

36

h

or

SU(

Dockets.Justia.c


https://dockets.justia.com/docket/arizona/azdce/2:2016cv01920/986176/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2016cv01920/986176/36/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

work. (d., 1 31.) The PEA further gvided that Zaki was entitlieto twenty-eight days

of paid time off (HO) annually. Id., 1 32.) Banner, however, did not hire another

pediatric nephrologist during Zaki’'s tenun&hich caused him to perform all on-ca
coverage responsibilities for his medispecialty and not use any PTQd.{ 11 33-35.)
On June 3, 2014, Zakia& leave from Banneo care for his fatbr in Egypt. [d.,

1 38.) While there, Zaki suffered a s&1$ brain injury in a car accidentid.( 1 39.) Due

to his injury, Zaki was unable to obtain meali clearance to resume work at Banngr.

(Id., T 40.) On December 29, P Banner sent Zaki an email informing him that
would be terminated without cayjseffective March 29, 2015Id(, 1 41.)

Sometime in April 2015, after Zaki's effective termination date, several physig
employed by Banner received incentive payis under Banner's Physician Incentiy
Plan (PIP) for their pgormance in 2014. Id., 1 43.) Zaki did not receive an incentiv
payment for his performance in 2014, despite performance metric being equal to ¢
better than many of the physicianko received incentive paymentsd.( 1 44.)

On October 26, 2015, Zaki filed a charwith the Equal Eployment Opportunity
Commission (EEOC) alleging various forned discrimination during his tenure a
Banner. [d., 1 45.) He received notice of rightd¢ae from the EEOGn May 20, 2016.
(Id., 1 47.) On April 25, 2016, Zaki filed a mplaint against Banner in Maricopa Count
Superior Court. 1¢., 1 51.) Zaki voluntarily dismissed his state court complaint
June 14, 2016 and concurrently filedidentical lawsuit in this Court. Id., § 52.) On
August 22, 2016, Banner fileal partial motion to dismiss, guing that several of Zaki's
claims are time-barred. (Doc. 12.)

LEGAL STANDARD

The task when ruling on a motion to dism*is to evaluate whether the claim

alleged [plausibly] can be asserted as a matter of |&eé€ Adams v. Johns@b5 F.3d
1179, 1183 (9th Cir. 2004%ee alsdAshcroft v. Igbal556 U.S. 662, 678 (2009). Whe
analyzing the sufficiency of aomplaint, the well-pled factual allegations are taken

true and construed in the light most favorable to the plain@ibusins v. Lockye568
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F.3d 1063, 1067 (9th Cir. 2009). Legainclusions couched daactual allegations,
however, are not entitled the assumption of truttgbal, 556 U.S. at 680, and therefor
are insufficient to defea motion to dismis for failure to state a clainm re Cutera Sec.
Litig., 610 F.3d 1103, 110®th Cir. 2008).
ANALYSIS

Banner moves to dismiss as untimelykiZa breach of comfict and statutory
unpaid wage claims, as wells those of his discriminat claims that are based o
alleged adverse actions thatcarred on or before June 3,120 the last day of Zaki's
active employment.
|. Breach of Contract Claims

In Count VI of the Amaded Complaint, Zaki alleges that Banner breached
PEA by failing to: (1) compensahim for excess on-call coverage, (2) hire an additio

physician specializing in pediatric nephrologlyereby causing him to be unable to u

his accrued PTO, (3) compenséte his unused PTO, (4) pdys base salary during the

ninety-day termination notice period, and (&) him a PIP incentive for 2014. (Doc. 1¢
19 103-107.) Under Arizona law, breach of employment contract actions mu

brought within one year of aeal. A.R.S. 8§ 12-541(3). A breach of contract action

generally accrues at the tintlee contract is breachedSee Angus Med. Co. v. Digital

Equip. Corp, 840 P.2d 1024, 1027 (&. Ct. App. 1992). Under the discovery rule,
however, “a plaintiff's cause action does not accrue untiktiplaintiff knows or, in the
exercise of reasonable diligence, shokicbw the facts underlying the causeGust,
Rosenfeld & Henderson v. Prudential Ins. (G808 P.2d 964, 966 (Ariz. 1995)[hus,
Zaki's contract claims are timebnly if they were brought with a year aftehe knew or
reasonably should have knowre underlying facts.

Zaki’'s contract claims are time-barredchase they accrued over a year befqg

T Banner also moved to dismiss Zaki's Arizona Civil Rights Act claim, but Zaki
since amended his complaint to remove fttlatm, rendering that portion of Banner’
motion moot.
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June 14, 2016, the dates filed this action. Several of the alleged breaches occurr

sometime in 2014. Fitsthe PEA required Banner toropensate Zaki for excess on-cdll

coverage “within thirty (30) da of the end of each calendprarter.” (Doc. 18-1 at 18.)
Zaki’s last day of active emgyment was June 3, 2014. ud) Zaki’'s claim that Banner

failed to compensate him for excess on-call cage accrued on Ju0, 2014, the last

date upon which Banner wld have owed him compensation from excess on-¢

coverage. Similarly, Zaki's claim that Basnfailed to provide Heef from excess on-call
coverage by hiring an additidngpecialist accrued, at theidat, on June 3, 2014. Give
that Banner allegedly failed to providelieé from excess on-call coverage througho
Zaki's employment, Zaki certainly would hakeown that a cause of action existed |
his last day of work. Finally, Zaki’'s clai that Banner failed to compensate him f
unused PTO accrued, at the sy the end of 2014he last year invhich Zaki could
have accrued PTO. The PEA provides thaki was entitled to tenty-eight days of
PTO per year, and that unused@O does not carry over from year to year. (Doc. 1¢
at 19.) Notably, the PEA does not state #eki would be compensated for unused PT
at the end of each year. If, however, it is\Bar’s practice to compensate employees
accrued but unused PTO, then Zaki’'s clawsuld have accrued byecember 31, 2014,
the last year in which Zaki actively worked for Bannerll @& these claims were filed
well beyond the one-yeéimitations period.

The remaining alleged breaches aced sometime in April 2015. The PEA

states, in relevant part, that “[u]pon noticetefmination by [Banner] . . . [Banner] als

may direct the Physician to cease Physisialuties under this Agreement if [Bannef

continues to compensate Physician during the ninety (90) days . . . following such

of termination.” (Doc. 18-1 at 6.) The PE/Asalstates that a physician’s base salary i

paid in bi-weekly installments.Id. at 18.) Thus, Zaki's cle that Banner failed to pay
him his base salary during the ninety-dayrti@ation notice period accrued no later tha
April 12, 2015, two week after his effective terminatiaon March 29, 2015. Likewise,

Zaki claims that Banner failed to pay hi812 PIP incentive, buhat breach occurred
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sometime in April 2015, when Banner paid RiPentives to other pisicians but not to

Zaki. This lawsuit was filé more than a year later.

Zaki contends that his contract claimere timely on April 25, 2016, the date hie

filed his state court complaint. He argubsit his unpaid onail coverage and PTO
claims accrued on April 5, 2016 becauseR.S. § 23-353(A), which requires al
employer to pay wages due to a dischargegloyee within the earlier of seven day
after termination or by the weregular pay period, is inhpitly incorporaed into the

PEA under Arizona la. Zaki further argues that the limitations period was tolled by
agreement entered into by tharties. Finally, relying oA.R.S. 8 12-504(A), Arizona’s
so-called “Savings Statute,” Zaki argues ttta filing of his comfaint in state court
tolled the statute of limitations such that tRisurt should consider his claims timely S
long as they were timely whdited in state court. (Doc. 20 at 3-5.) Zaki's argumer
are misguided for several reasons.

First, Zaki’'s unpaid on-call coveragacaPTO claims did naaccrue on April 5,

2016. Zaki conflates his unpaid wagesrmlainder Arizona’s wage payment laws wit
his breach of contract claims. Although “[jas long been the ruie Arizona that a

valid statute is automatically pawt any contract affected by it, even if the statute is I
specifically mentioned in the contractligginbottom v. States1 P.3d 972, 975 (Ariz.
Ct. App. 2002), it does not follow that A.R.8.23-353(A) alters the accrual date (
Zaki's contract claims. Moreover, Zakigument ignores A.B. § 23-351(C), which
requires that “[e]ach employer shall, aach of the regular paydays, pay to tl

employees wages due the employees up to dath” As previasly noted, the PEA

required Banner to compensate Zaki for exagssall coverage within thirty days of the

end of each calendar quarter,anang such payments weregwgar due, at the latest, of

July 30, 2014. Similarlyassuming Banner compensataployees for accrued buf

2 Zaki does not argue that his contraktim based on Banner’s alleged failure

hire an additional pediatric nephrology spéstaaccrued in April 2015. Indeed, this

alleged breach does not involve a failure to pay wages thedgfore, would not be
covered by A.R.S. 8§ 23-353(A).
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unused PTO, payment for urmasPTO would have been regdy due, at the latest, by
December 31, 2014, the last yaamwhich Zaki actively workd for Banner. Thus, ever
if Arizona’s wage payments laws are implicithycorporated into # PEA, Zaki’'s claims
related to unpaid on-call coverage and PECraed well over a year before Zaki filed h

state court complaint.

Second, assuming that Zaki's contractirols accrued in early April 2015, Zaki's

state court complaint was filedore than one year later abdyond the expiration of the

parties’ tolling agreement. In refent part, the tolling agreement states:

The running of any statute dimitation with respect to all
legal claims and causes of actithat Emad Zaki, M.D. may
have against Banner Healthaflhbe tolled from March 28,
2016 through and includingpril 22, 2016 (the “Tolling
Expiration Date”). Any such legalaims or causes of action
filed on or before tb Tolling Expiration Dateshall be timely
if such legal claim or cause attion would have been timely
had it been filed on or before March 28, 2016.

(Doc. 21 at 12 (emphasis added); Doc. 18, ¥50.)

Zaki argues that the agmaent paused the running of the statute of limitatid
such that the time remainiran the limitations period when the agreement was ents
into carries over when the agreement end®oc. 20 at 3.) His interpretation, howeve
does not comport with the plain languagetioé agreement, whichlearly states that
claims which would have bedimely if filed on or beforeMarch 28, 2016 would be
considered timely if filed by April 22, 201&Read as a whole,gltolling agreement gave
Zaki only until April 22, 2016 tdimely file his claims. Zakdid not file his state court
complaint until April 252016, three days lafe.

® The Court may consider the tolling agresteven though it veanot attached to
the Amended Complaint because its conter&saﬂeged therein and its authenticity is n
guestioned.SeeKnievel v. ESPN393 F.3d 1068, 1076 (9th Cir. 2005).

_ * Zaki’'s claim that Banner breached fEA by failing to payhim a PIP incentive
in April 2015 might have beetimely when filed in stateaurt. NoO party identifies the
precise date in April that Banner made Bi@ payments. If Banner made the payme
on or after April 25, 2015, Zaki PIP incentive claim wouldave been timely when filed
in state court. Because the Court conchidewever, that Arana’s SavingsStatute
does not apply to this casBaki’'s PIP incentive claim is untimely because it was r
filed in this Court until June 14, 2016.
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Finally, assuming that all of Zaki’s coatt claims were timely filed in state court

Arizona’s Savings Statute does not toll the s&abftlimitations in this case. The statult
provides for automatic and discretionaslief depending on the manner in which th

prior action was terminated. Theastte provides, in relevant part:

If an action is commencedithin the time limited for the
action, and the action terminated in any mannether than

by abatement,voluntary dismissal dismissal for lack of
prosecution or a final judgment on the merits, the plaintiff, or

a successor or personal representative, may commence a new
action for the same cause after the expiration of the time so
limited and within six monthafter such termination.

A.R.S. 8 12-504(A) (emphasis added). kiZdoes not qualify for automatic relief unde
this section because his prior state coutioacwas terminated by wvahtary dismissal.
Nor does Zaki qualify for discretionarglief. A voluntarily dismissed action is

eligible for such relief only where tltksmissal was through a court order:

If an action timely commenced is terminated by abatement,
voluntary dismissal by order of the coartdismissal for lack

of prosecution, the court in its discretion may provide a
period for commencement of amection for the same cause,
although the time otherwidémited for commencement has
expired. Such period shall nekceed six months from the
date of termination.

Id. (emphasis added). Because his priorestaurt action was terminated by volunta
dismissalithouta court order, (Doc. 20-3), Zaki doaot qualify for discretionary relief]
under this sectionld.; Ariz. R. Civ. P. 41(a)(1)(A).

Indeed, a close reading of the discretrgnaelief section of A.R.S. 8§ 12-504(A
“contemplates that the party seeking to rely the ‘savings statet should request 4
period of time up to six monthgithin which to file a new actioat the time of dismissal
[of] the prior action by the Court[.]” Bertrad v. Indus. Dev. Auth. of City of Chandle
No. Civ. 89-1087-PHX-RCB, 1990 WL 2625, at *3 (D. Ariz. Sept. 13, 1990
(emphasis added¥ee alsdn re Heparin Prod. Liab. Litig.629 F. App’x 645, 647 (6th
Cir. 2015) (affirming summaryudgment on grounds thabmplaint was untimely and

not saved by 8 12-504(A)ecause plaintiffs did not setdave of court before refiling).
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To obtain such reliedt the time of dismissal necessargguires an order from the couft

—

in the earlier action. Accordingly, the Savirfgmtute does not apply and Zaki’s filing ¢
his state court action does not tbié limitations period in this case.
[I. Statutory Unpaid Wages Claim

In Count V of the Amende@omplaint, Zaki alleges thaie is entitled to recover
treble the amount of unpaid wages due tm kit the time of higffective termination
pursuant to Arizona’s wage payment lawStatutory claims for unpaid wages must be
brought within one year of accral. Redhair v. Kinerk, Beal, Schmidt, Dyer & Seth
P.C, 183 P.3d 544, 550-51 (AriZt. App. 2008). Zaki's effeive termination date was
March 29, 2015. Accordingly, A.R.S. 8 23-3B3(equired Banner to pay Zaki his fina|
wages by April 5, 2015. Zaldid not file this action untilune 14, 2016, more than a

year later. His statutory unpaid wagdaim is therefore time-barred.
[11. Employment Discrimination Claims

Zaki alleges in Counts Il and Il othe Amended Complaint that Banner
discriminated against him on the basis ofrfasional origin, gender, and age in violatign
of Title VII of the Civil rights Act of 184 and the Age Discrimination in Employment
Act (ADEA). Both Title VII and the ADEA require that aggved persons file a chargg

AY”4

of discrimination with the EEOC within 30fays of the unlawfuémployment practice.
Arizona ex rel. Horne v. Geo Group, In816 F.3d 1189, 120®th Cir. 2016)Pejic v.
Hughes Helicopters, Inc840 F.2d 667, 674-75 (9th Cir. 1988This circuit treats this

notice requirement as a statute of limitation®&jic, 840 F.2d at 675. Claims not filed

_ ®> The Court also notes that Zaki bears burden of articulating the reasons wh
discretionary relief is justified.Jepson v. New792 P.2d 728, 735 (Ariz. 1990). Whe
determining whether a plaintiff is entitledrlief under 8 12-504(A), “[t]he court should
ascertain whether the plaintdétted reasonably and in gofaith, whether he prosecutes
his case diligently and vigorously, Whethﬁoracedural Impairment exists which affect
his ability to file a second action, and ether either party will be substantially
prejudiced.” Id. (internal quotations ahcitation omitted). Thagh Zaki claims that §
12-504(A) applies, he fails to articulate thagens why discretionary relief is justified.

O EES2

® Arizona courts have naotached a consensus on whether the limitations pefiod
for statutory unpaid wageaims is determinetly A.R.S. 8§ 12-541(3), which applies t
employment contracts, or § 12-541(5), which applies talii@ls created by statute.
Both sections, however, provide for a one-year limitations period.

O
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with the EEOC within 30@ays are time-barredsee Mulvihill v. Pac. Mar. Ass'®87 F.
App’x 422, 423 (9th Cir. 2014).

Zaki alleges multiple instances of disaination during his time with Banner
including: (1) being required to provide all thfe on-call coverage for his specialty are

(2) not being fully compensated for the on-call coveragprbeided, (3) being denied g

Pediatric Chair position, (4) removal from varideadership roles, (5) exclusion from an

advanced leadership programdg®) Banner’s refusal to agréo contractual terms tha
were as favorable to Zaki as thents it agreed to with other physiciahs(Doc. 18, 11
63-68, 70, 75-79, 81.) All of #se actions occurred prior tonéu3, 2014, the last day o
Zaki's active employment. Zaki filed heharges with the EEOGn October 26, 2015,
510 days later. Thus, ZakiEtle VIl and ADEA claimsbased on adverse actions th

occurred during his active employntevith Banner are time-barred.

Zaki argues that the allegedly distsinatory and less favorable contrag¢

provisions remained in foecuntil the date of his effage termination on March 29,
2015, and thus his charges were timelydfilgith the EEOC 211 days later. (Doc. 2
at 6.) He cites no authority, however, taatemployment discrimination claim based ¢
comparatively less favorable contractuab\psions re-accrues every day the alleged
discriminatory contract is in place, nig the Court aware of any. Rather, “[a]
employment discrimination claim accrues whire plaintiff knows of the allegedly
unlawful employment decisich Opsahl v. Int'l Longshore & Warehouse Union, Locd
21, 432 F. App’x 708,709 (9th Cir. 2011).Even if Zaki was unaware that his contra

was comparatively less favorable at timedmtered into it, surely he should have be

aware of any comparatively less favoralpeovisions by his last day of active

employment, after roughly 3 years wbrking under those conditionsSee Delaware
State College v. Rick449 U.S. 250, 257 (1980) (“Mere continuity of employme

7 Zaki also alleges that Baer unlawfully discriminat against him by failing to

R/Iay him a PIP incentive or for unused P&&rned in 2014, and by terminating him |n

azrcih 2015. Banner, however, does not mtvelismiss these ciais. (Doc. 21 at 7
n. 2.
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without more, is insflicient to prolong the life ofa cause of action for employmer
discrimination.”).
CONCLUSION

For the foregoing reasons, Zaki’'s claifa breach of comact and statutory

unpaid wages are time-barrdibcause they were filed over a year after accry
Additionally, Zaki’s Title VIl and ADEA claimsased on adversetems during Zaki's
active employment at Banner aime-barred because he dudt file chargs with the
EEOC within 300 days of thalegedly unlawful employmemractices. Accordingly,

IT IS ORDERED that Banner's Partial Motion to Dismiss, (Doc. 12),
GRANTED as follows:

1. Counts Il and Il of ta Amended Complaint are disrsésl to the extent they,
are based upon adverse actiorst tccurred on or before Jule 2014, the last day of
Zaki's active employment.

2. Counts V and VI of thAmended Complaint are dismissed.

Dated this 10th day of January, 2017.

SR
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