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duals With Disabilities LLC et al v. MidFirst Bank Doc. ]

wO

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Advocates for Individals with Disabilities, | No. CV-16-01969-PHX-NVW
LLC, and David Ritzenthaler,
ORDER
Plaintiffs,
V.
MidFirst Bank,
Defendant.
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Plaintiffs brought this action under fedeaad state civil rights disability statutes.

Plaintiffs conceded they lacked standing &keral jurisdiction, and the Court dismisse
the federal claim in accordancéthvPlaintiffs’ stipulation. The state claim was certain
be dismissed on remand, sddb was dismissed here on gnols of futility. (Doc. 49.)
To understand the many motions now before @ourt, some background information

necessary.

l. BACKGROUND
A. This Action Through Dismissal

d

[0

S

On May 17, 2016, Plaintiffs Advocates for Individuals with Disabilities, LLC, and

David Ritzenthaler (collectivgl“AID”) sued Defendant MidFirst Bank (“MidFirst”) in
Maricopa County Superior CourtDoc. 1-1, Ex. 2.) MidFst removed the case to thi
Court. (Doc. 1.)

AID alleged MidFirst violated federahand state disability laws by failing ta
comply with various parkindot specifications, such as adequate spaces and pr
signage. Advocates for Individuals with Disabilities LLC v. MidFirst BaBK9 F. Supp.
3d 891, 892-93 (D. Ariz. 20}7 In particular, AID allged violations of both the
Americans with Disabilities Act (“ADA”), 42J.S.C. 88 12181 tlough 12189, and the
Arizonans with Disabilities Act (“AZDA”"),A.R.S. 88 41-1492 tough 41-1492.012.
Yet the Complaint failed to allege a single hawonRitzenthaler, let alone that he evs
visited MidFirst's premises—or even that he was disableédat 893.

The Complaint was a template, which as @ourt noted, has become the stock-i
trade of AID’s attorneys Pet&trojnik and Fabian Zazueta. “As in many of their cas
the discrepancies in parking signage amtpisg here were minor, even trivial."ld.
MidFirst corrected the violations immediatelyYet, as in other cases, Strojnik an
Zazueta refused to dismiss the case unlesg Were paid theirees of “no less than
$5,000.” Id.
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The Court noted that AID’s attorneys’extortionate practice has become

pervasive.” Id. Using Ritzenthaler as the agueel co-plaintiff, AIDhad pursued about
160 cookie-cutter lawsuits removed to fedewurt and more than 1,000 such suits
Arizona state court. The pleadings followd® same script “right down to the sam
typographical errors.’ld.

On September 8, 2016, the Court orded to show causevhy the case should
not be dismissed for lack atanding. (Doc. 20.) The Court also allowed, at AID

request, an amended complaint to cure taadhg defects. (Docs. 22, 23.) AID faile

to file its own requested amendment. Weeks after the Court’s order to show cause

conceded “this Court does not have jurisdictiwer the claims at issu’ (Doc. 24 at 3.)

At oral argument on December ,22016, the Court accepted AID'’$

acknowledgement of lack of standing afeteral jurisdiction ath orally directed

dismissal of the federal clainather than remand to state court as AID requested. ([

45 at 81.) But AID still wanted to litigatés potential AZDA state law claim in state

court. Advocates279 F. Supp. 3d at 893-94.

Then there was another twist. Thirizona Attorney General requeste
consolidation of the more than 1,000 identades filed by Strojniknd Zazueta in statg
court. Id. at 894. On March 2, 2017, the supercourt dismissed all the consolidate
cases, except one, for lack standing. In the one undigssed case, another judge h3
already ruled the complaint waufficient to witlstand a motion to dismiss, and Arizon
procedure strongly disfav®t'horizontal appeals.’d.

This Court denied remand tfe AZDA claim. UndeBell v. City of Kellogg922

F.2d 1418, 1425 (a Cir. 1991), a federal court malysmiss rather than remand a state

claim where there is “absolute certainty trexhand would prove futile.” When there af
no comity concerns, the disptien on remand is certain, drthe court caprevent waste
of judicial resourcesral parties’ legal feeBell permits dismissal rather than reman
Advocates279 F. Supp. 3d at 894-95.
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Because the AZDA then read any “pmrswho believes” a covered person had
been aggrieved “may institute a civil act]” AID contended that Sherpa in Tibet
would have standing underetistatute despite lack of any injury to the Sheidaat 896
(citing A.R.S. §41-1492.08(A) (2011)). Be#othis case was decided, the Arizona
Legislature amended the AZDA effective on Asg@, 2017, replacing the old language
with the following:“Any aggrieved person . . . manstitute a civil action.” Id. (citing
A.R.S. §41-1492.08(A) (203). The amendment also now requires the aggrieved
person to give written notice the intended defendant and to allow thirty days to cure the
defect before filing suitld. at 896-97 (A.R.S. 8§ 41-1492.08(E) (2017)).

Even before the 2017 amendment, it wastain that the Arizona courts would
find AID lacked statutor standing. Although Azona courts may digmse with standing
as a matter of discretion in rare casesgofat public importance to assure promjpt
adjudication, in all other cases they ngaosly enforce the requirement of truL
adversaries, routinely following deral precedents on standinfyl. at 897 (citingSears
v. Hull, 192 Ariz. 65, 961 P.2d 10332998)). “In no case hawhe Arizona courts waived

standing to enforce a private statutory tigbr which there is a plethora of injure(

—

potential plaintiffs to enforce éright for their own injury.”ld.

Finally, the Court noted thdahe Arizona courts wouldot perpetuate Strojnik’s
unethical litigation tactics. His meritless feerdmds of $5,000 or me appear in all his
template complaints, which he filés obtain a nuisance-value settlemeld. at 897-98.
“A compromise for less than the costs of defensa good working definition of a
nuisance-value settlementFletcher v. City of Fort Wayne, Indl62 F.3d 975, 976 (7th
Cir. 1998) (Easterbrook, J.). The Arizonaléauof Professional Conduct permit attorneys
to charge only reasonable feek is impossible that a asonable fee for such a simple
form complaint would be $5,000. “No fae the reasonable fee for an unnecessary
lawsuit that a demand letter would have taken careldf.at 898. “The prevailing party
in a federal civil rights case entitled to an award afttorneys’ fees, buhe fees must be

reasonable, and the reasonable fee is sometimes 2¢yde€ v. Small123 F.3d 583, 584

-3-
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(7th Cir. 1997) (Posner, C.J.) (internal tda omitted). An unreamable fee may not beg
charged merely becauseethttorney shifts the éeto the losing partyAdvocates279 F.
Supp. 3d at 897 (citing/latter of Swartz 141 Ariz. 266, 274, 686 P.2d 1236, 124
(1984)).

In sum, to a certainty the Arizona ctaimwould not countenance a no-standit
lawsuit in a pattern of moredh a thousand such lawsuitsextort fees unethically from
defendants. This Court denied remand and dismissed the state law clainBelhémr
lack of standing under state lawd. at 897-98.

B. Motions Now Before the Court
Now before the Court are the following motions.

1. MidFirst moves for attorney fees and sanctions. (Doc. 51.)

2. MidFirst seeks review of the Clerk @burt’s denial of costs. (Doc. 64.)

3. AID moves for reconsideration of it®ncession of no standing and feder
jurisdiction and relief from the judgment dissing the federal ADA claim and the stat
AZDA claim. (Doc. 72.)

4. Having failed to file a timely notice of appeal, AID moves for an extens

of time to appeal. (Doc. 71.)

5. The State of Arizona moves totervene post-judgment to adjudicate

Strojnik a vexatious litigant artd impose sanctions. (Doc. 87.)

. ATTORNEY FEES AND SANCTIONS
A. Legal Standards
1. Attorney Fees Under the Anericans with Disabilities Act
Under the ADA, “the court or agency, Its discretion, may allow the prevailing

party, other than the Unite8tates, a reasonable attoriseyee, including litigation
expenses, and costs42 U.S.C. § 12205.
Civil rights law must strike a balaadetween chilling legitimate actions on th

one hand and indulging unfousd accusations on the othdBlue v. Dep’t of Army914
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F.2d 525, 535 (4th Cir. 1990 Consequently, it is muciore difficult for prevailing
defendants to recover feesadivil rights cases than it ifr prevailing plaintiffs. CRST
Van Expedited, Inc. v. EEQQ36 S. Ct. 1642, 1654 (2016Thomas, J., concurring
(noting the asymmetry). Defendants magoneer attorneys’ fees only “upon a findin
that the plaintiff's action was frivolous, unreasble, or without fouration, even though
not brought in subjective bad faithChristianburg Garment Co. v. EEQ@34 U.S. 412,
421 (1978).

Thus, there are three bases for assessingafggnast a plaintiff in an ADA action:
frivolity, unreasonableness, afack of foundation. “Without foundation” is nebulou
and begets the very post hoc masg the Court warned againsfl]t is important that a
district court resist the understdable temptation to engage post hocreasoning by
concluding that, because a pigff did not ultimately prevailhis action must have beel
unreasonable or without foundationld. at 421-22. But “fwolous” and “unreasonable’

are both terms of art in the law. “Frivolousieans “[[Jacking a legal basis or legal meri

not serious; not reasonably purposefuBlack’s Law Dictionary 739 (9th ed. 2009)|

“Unreasonable” means “[n]ajuided by reason; irratnal or capricious.”Id. at 1679.
“Courts should therefore ask whether theactivas irrational, capricious, not guided b
reason, not serious, or naasonably purposeful.’'Watson v. Cty. of Yavapa40 F.
Supp. 3d 996, 1000 (D. Ariz. 200 70f course, “if a plaintifis found to have brought of
continued such a claim tad faith there will be an even stiger basis for charging him
with the attorney’s feesncurred by the defense.”Christianburg 434 U.S. at 422
(emphasis in original). But bad faith is not required to award fieesit 419.

Attorney fees can be assed against attorneys themselves under the ABée
C.W. v. Capistrano Unified Sch. Disi84 F.3d 1237, 1248, 1250 (9th Cir. 2015).

2. Attorney Fees and Sanctions Under the Arizonans with
Disabilities Act

The AZDA provides, “In any action or preeding under this section, the cou

may allow the prevailing party . . . reasonableratty fees as part of the costs.” A.R.

iy
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8§ 41-1492.09(F) (1994). ButHis section” refers to 41-1492.09, titled “Enforcement
by the attorney general.” Fees cannotawarded in this case under A.R.S. §4
1492.09(F).

Nor can fees be awarded under a re@néendment to th&ZDA. In 2017 the
Legislature amended the AZDA fee provisiorp&rmit courts to “impose a sanction on

plaintiff or the plaintiff's attorney if the court determines that an action or serie

actions is brought under this article foethrimary purpose of obtaining a payment from

the defendant due to the costs of defegdthe action in a court.” A.R.S. §41
1492.09(H) (2017). On its face, this new fee authorization for all cases under the A
fits this case like a glove. Indeed, as thgitkature stated it in its legislative findings
the amendment was made “in respe to thousands of lawsu#sd complaints that werg
filed against Arizona businesses by the samgdas and generally the same plaintiff,
2017 Ariz. Sess. Laws, ch. 175, 8 4. Hmendment might as well have been called {

Strojnik Amendment. But since the amerahhis substantive and does not speak

whether it applies in pending cases, by stayutale of construction it does not. A.R.S.

8 1-244;Aida Renta Tr. v. Maricopa Cty221 Ariz. 603, 613, Z1 P.3d 941, 951 (Ct.
App. 2009) (“An allowance foattorneys’ fees is a substave right, and therefore the
increased cap does not apply retroactivdipternal citation onited)). The AZDA does
not authorize award of atteey fees in this case.

3. Sanctions Under 28 U.S.C. § 1927

“Any attorney . . . who sonultiplies the proceedings any case unreasonably and

vexatiously may be required by the courséatisfy personally the excess costs, expens

and attorneys’ fees reasonalhcurred because of suclruct.” 28 U.S.C. § 1927,

“Sanctions pursuant to section 1927 mustshpported by a finding of subjective bad

faith.” New Alaska Dev. Corp. v. Guetsch@89 F.2d 1298, 1306 (9ir. 1989). “Bad
faith is present when an att@y knowingly or recklessly raises a frivolous argument
argues a meritorious claim for the purposéafassing an opponent. Tactics undertak

with the intent to increase expenses/rakso support a finding of bad faithld. (internal

a
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guotation marks and citations dtaed). The district court mushake a specific finding of
subjective bad faith; negligence is not enou@hGIC Indem. Corp v. Moored52 F.2d

1120, 1122 (9th Cir. 991). Thus, to be sanctioneddem § 1927, an attorney mug
knowingly engage in vexatioum dilatory conduct or henust demonstrate recklessne:
So severe that it necessaiiyplies subjective bad faith.

B. Analysis

1. AID continued this action in bad faith for the purpose of
increasing and extorting fees; Midhrst is entitled to fees and
expenses of litigation under the ADA.

AID’s conduct warrants award of fees untlee ADA. After its filing, this action
served no further purpose but to exparelribisance value for leverage on the defend
and to collect fees. The Court does not find/as frivolous to filethe action, but the
action became frivolous, vexatis, and in bad faith once Wfirst promptly cured the
non-compliance and AID persisted in the laiw$o extort unreasonable attorney fees.

AID insisted on pursuing this action eav after it was mooted by MidFirst’g
corrections. In its Complaint AID prayddr relief “[ijrrespective of Defendantssi]

‘voluntary cessation
amount no less than $5,000.” (Doc. 1-1, BExat 11, 132.) AID anticipated thg

of anyviolations—including gettingan award of fees “in an

MidFirst and others would curthe violations but rushed to file and then refused

dismiss when the problems were fixed. Huode purpose of AID’s continuation of thig

case after it was filed was textort unreasonable legal fees from MidFirst. Wh
pressed, AID eventually admitted “this Coddes not have jurisdicth over the claims at
issue under . . . Article IIl.” (Doc. 24 at 3.)

AID argues that MidFirst may not be awad fees because it is not the prevailiy
party, the action having beersthissed for lack of standingdjurisdiction. (Doc. 55 at
5-6.) Not so. The case on which AID reliBsanson v. Noft62 F.3d 287, 293 (9th Cir,
1995), was recognizeas overruled inAmphastar Pharmaceuticals Inc. v. Avent
Pharma SA 856 F.3d 696, 710 (9t€ir. 2017). The “Supreme Court has effective

overruledBransonrs holding that when a defendantnsibecause the action is dismisss

-7 -
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for lack of subject matter jurisdictiohe is never a prevailing partyfd. (citing CRST
Van Expedited, Inc. v. EEQ@36 S. Ct. 1642 (2016)). t“ivould make little sense if

Congress’ policy of sparing defendants from the costs of frivolous litigation depend¢

the distinction between merits-basaad non-merits-based frivolity. CRST 136 S. Ct.
at 1652 (internal quotation marlgtation, and emphasis omitted).

Because this case was really about aétpriees, fees will be awarded under tf
ADA against Plaintiffs and &tjnik jointly and severally.

2. MidFirst is also entitled to an award of fees against AID’s
counsel Strojnik under 28 U.SC. § 1927 for vexatious and
unreasonable bad faith multiplication of the proceedings.

Strojnik’s actions warrant sanctionsaagst him under 28 $.C. § 1927 for bad

faith prolongation of the procdmgs. His tactics had thelegurpose of increasing the

expense of this litigath—to drive up its nuance value so he callnethically extort
excessive and unreasonabt®mey fees for himself.

Section 1927 applies not to commencenwnihe action buto multiplication of
the proceedings thereafter. €lfiling of the Complaint isiot the basis for the § 192]
sanctions in this case. The basis is th@gmgation after the case was promptly moot
by MidFirst's compliance. Evgthing in this lawsuit afteits filing and MidFirst's cure
was unreasonable and vexatigusiltiplication in bad faith tcextort unreasonable anc
unethical attorney fees from MidFirst, adikely was for more thn a thousand othel
defendants in state and federal courts.

Strojnik’s business model began withirgy people withoutnotice for minor and
easily cured technical violations. It is usually not illegal or hicat to sue people
without notice. But it becamenethical and sanctionable und1927 once he took the
next steps of (1) demanding patently excessind unreasonable attorney fees beya
any statutory basis and (2) prolonging thevdait to extort suchHees by forcing the
defendant to incur its own legal expense ®stehe mooted case and AID’s fee dematr
Here the very purpose of the multiplicatioh proceedings was toun up expases to

extort legal fees for AID’s lawyer himselfndeed, when Strojnik first made contact wit

-8-
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MidFirst after suing it, he upped his demaindm $5,000 to $7,000 in attorney fee$

(Doc. 45 at 5.) Itis harth think of a clearer examptd unreasonable and vexatious bg
faith multiplication of proceedings than this.

Fees as sanctions under @&.C. 8§ 1927 will be asssed against AID’s counse
for fees incurred after MidFirst cured the ghel ADA deficiency, aStrojnik expected at
the outset MidFirst would do.

It is a close question, but the Courtclges to award attoey fees against
Zazueta, who is a second-yedtorney working under direcin of Strojnik, an attorney
with decades of experience.The authority to award feeander both statutes is
discretionary.

3. All of MidFirst’'s requested fees are reasonabile.
Local Rule LRCiv 54.2(c)(3) states tHactors to consider in quantifying af

attorney fee award. Thesecinde (A) the “time and labor geired of counsel,” (B) the
“novelty and difficulty of the questions presed,” (C) the “skill requisite to perform the

legal service properly,” (D) the “preclusiaf other employment by counsel because

the acceptance of the action,” (E) the “customi@e charged in matters of the type

involved,” (F) whethetthe fee is fixed or contingen{(s) any “time limitations imposed
by the client or the circumstances,” (H) thentaunt of money, or the value of the right:
involved, and the mailts obtained,” (l) the “experience, reputation and ability
counsel,” (J) the case’s “undexbility,” (K) the “nature andength of the professional
relationship between the attorney and the client,” (L) awards “in similar actions,”

(M) any “other matters deemed appriate under the circumstances.”

MidFirst requests $22,253.00 in attornegdencurred through the filing of its feg

Motion. (Doc. 51 at 14.) MidFirst's requdastreasonable. MidFirst’'s counsel charge

market rates for varying levels of experienaich MidFirst paid monthly. Its counse
obtained the best possible result: entire dismstlis case with no further proceeding

in state court on remand. The Motion will i@nted in the amount of fees sought.
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MidFirst supplemented its Motion, afteretiCourt allowed it to do so, to includs
an additional $9,220.50 in later fees. (Da@8, 70.) The additional fees were incurrg
in further attempting to settle and in dradtithe Reply and the Supplement. (Doc. 70:
Ex. R.) Those fees are reasonable too.

AID objects to some hours billed andethates in general terms. Those no
specific objections are overruled RCiv 54.2(f). “It is notenough for an gposing party
simply to state . . . that the hours clainaed excessive and theea submitted too high.”
Ariz. v. Maricopa Cty. Med. So¢'b78 F. Supp. 1262, 1264 (D. Ariz. 1984) (quotir

Nat. Ass’n of Concernedets. v. Sec'’y of Def675 F.2d 1319, 1338 (D.C. Cir. 1982)).

Local Rule LRCiv 54.2(fyequires objection to specific time entries.

AID takes issue with three specificharges: (1) $272.50 for “multiple
communications with a reporter,” (82,415.00 for drafting the Answer, an
(3) $5,103.00 for worlon the fee Motion. AID’s attacksn the fees incurred in drafting
the Answer and Fee Motion failThe billing entries were thled, and AID offers no
argument that any specific task was unreasienaln any event, the amounts sought 3
reasonable.

The Court takes judicial notice that Str@jigave numerous raalj television, and
print media interviews about these lawsustsd his justificatia for holding out for
$5,000 or more in attornefees. Strojnik’s interviewsesulted in extensive media
coverage, which is widely knawin this community. FedR. Evid. 201. MidFirst's
counsel incurred $272.50 in fe@salf an hour) for conversations with a reporter abg
the case. (Doc. 65 at 7.) AID objects thatas unreasonable for MidFirst’'s counsel {
charge for talking to a reporter. (D&& at 15.) “Talk about chutzpahUnited States v.
Ramirez-Cortez213 F.3d 1149, 1159 9 Cir. 2000) (Silverman]., dissenting). It was
reasonable for counsel to charfor answering a reporter’'s questions in a high-prof
case to counter Strojnikimedia narrative and to defend his client’s reputation.

AID further contends MidFst's counsel fail to establish their skill, reputatio

and experience and, consequently, their billingga (Doc. 55 at 15.) Lead counsel Jo

-10 -
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A. Doran’s affidavit establishes all of thatDoc. 51-2, Ex. K.) His rates are entirely
reasonable for lawyers of Doran’s skill, expeoenand reputation. So also for the rat
of his associates. AID also says there igpromf of a contractual tationship. (Doc. 55
at 16-17.) MidFirst attached its engagemietter to its Motion. (Doc. 51-1, Ex. B.

MidFirst's Deputy General Counsel also affedhthe relationship in an affidavit. (Dod.

65-2, Ex. Q.) As of March 20/, MidFirst had paid $18,0060 legal fees billed. (Doc.
51-2, Ex. K at 28.)

AID says the time entries submittedith the Supplement are based ¢
inadmissible hearsay about the services ofratheyers in the firm. (Doc. 81 at 2-3.
The Supplement includesn affidavit that complies with Local Rule LRCiv 54.2(d)(4
which does not require an affidavit from eyeattorney who workedn the case. AID
citesMuniz v. United Parcel Service, In@.38 F.3d 214, 222-23{® Cir. 2013), but that
case dealt with a paralegal who did not keeye records and later attempted to estima
her hours after the fact. MidFirst's coeh&ept contemporaneous billing records.

AID claims MidFirst’s counsel recorded time in impéseible block billing. The
billing entries of which AID complains ardetailed and satisfy Local Rule LRCi
54.2(e). AID points to two lightly redactestatements and says the Court shot
disregard the entries. It offers no reason Wigyentries are insufficient. Lawyers are n
required to break their time entriésto second-by-second replaysSee Hensley v.
Eckerhart 461 U.S. 424, 437 n.12 (1983). Thedimecords are morbdan adequate to

judge the reasonableness and value of the services rendered.

AID argues that certain cleal tasks were improperly @gfuded. None of the tasks

to which AID points, includingcreating Exhibit R (the timentry log), are exclusively
clerical. AID also requests discovery framo local attorneys who submitted affidavit
regarding market rates. Alfubmitted no expert evidencette contrary.In any event,
the undersigned is well familiar with matk rates for litigationattorneys in this

community. The rates claimed aré@hin reasonable, market rates.
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AID has not shown that any of the clantees are unreasonable. The Cour
independent review of all the claimed fesmmfirms the reasonableness of the servic
the hourly rates, the amounts at&id, and the fees as a whole.

4. Fees incurred after the casevas mooted until AID’s concession
of lack of standing and jurisdiction resulted in dismissal of the
ADA claim will be awarded under the ADA against Strojnik,
AID, and Ritzenthaler, and all later fees will be awarded against
Strojnik under 28 U.S.C. § 1927.

Fees incurred from the tenMidFirst cured or committed to curing, as All
expected it would, until thADA claim was dismissed will be awarded against Plainti
and Strojnik under the ADA.Until the ADA claim wasterminated based on AID’S
concession of lack of stamdj and federal jurisdiction, MFirst's counsel was working
on ADA-related issues. The last such tim&yewas on October 18, 2016, and involve
attention to ADA case law. Therefore, féeghe amount of $3,112.00 under the ADA
will be awarded against Plaintifésxd Strojnik jointly and severally.

Those fees and the later fees will alsabsessed against Stigjmnder 28 U.S.C.
8§ 1927. The cost of the action from tesmissal of the ADA claim through the fe
Motion was $9,14D0. MidFirst is also entitled to ¢h$9,220.50 in fees post-dating th
fee Motion. A total additiora$18,361.50 will beassessed againstr@hik pursuant to
§ 1927, in addition to the $113,2.00 already awarded agaitts¢ Plaintiffs and Strojnik
under the ADA.

In sum, the Motion for Awaradf Attorneys’ Fees and 8ations (Doc. 51) will be
granted in the total amount $31,473.50, of which $1B812.00 will be awarded agains

Plaintiffs and Strojnik, jointlyand severally, under the ADAThose same fees and an

additional amount of $1863.50 will be assessed agdiBsrojnik under § 1927.

lll. RECONSIDERATION OF DE NIAL OF TAXABLE COSTS
The Clerk of Court denied MidFirst’'s bitif costs for $681.95.(Doc. 61.) The
Clerk acknowledged MidFirst was the prevagliparty but reasoned that costs “should

awarded to a prevailing defendant in dubught under ADA only if plaintiff's action
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was frivolous, unreasonabler, without foundation.” Ifl. at 1.) The Court concludes the
after its filing this action became frivolspyunreasonable, and without foundation.

More fundamentally, the Clemisapplied the standard for taxing costs. Fede
Rule of Civil Procedure 54(d)rovides that unless “a federal statute, these rules, |

court order provides otherwise, costs—ottiem attorney’s fees—hsuld be allowed to

the prevailing party.”Our Local Rules also ate the prevailing party is entitled to costs.

LRCiv 54.1(d). The Rles do not contain a carve-cagainst prevailing defendants i

ADA cases. “The prevailing party in a civights action [ ] is in the same position as a

other prevailing party with respect to costgailable pursuant to 28 U.S.C. § 1920,

Goostree v. Tenn796 F.2d 854, 864 (6th Cir. 1986).

MidFirst is entitled to its taxable costsder 28 U.S.C. § 1920 and court rule
The Motion for Reconsideration tie Clerk of Court’'s Deniadf Costs (Doc. 64) will be
granted and costs taxed againdDAh the amount of $681.95.

IV. AID'S POST-JUDGMENT REASSERTION OF ITS ABANDONED
CONTENTION OF STANDING

A. AID expressly abandoned its corgntion of standing and federal
subject-matter jurisdiction.

AID explicitly withdrew and abandoned its contentioh standing and federa
jurisdiction. The Court had entered an ordeshow cause why this action should not
dismissed for lack of standing and jurigtha. (Doc. 20.) AD responded defending
standing and also asking leave to amend ispdaint, which was granted. (Doc. 22, 23

AID did not amend but orNovember 2, 2016, filed a Motion to Reman
conceding it lacked standing and federal jurisdiction: “While this Court does not
jurisdiction over the claims assue under the ... Article Il analysis, Arizona St3
Courts will have jurisdiction to hear therdroversies. Arizonatate courts do nof
impose the requirements of Article Ill ... .{Doc. 24 at 3.) The Court took AID’s

abandonment of its contention of standingl dederal jurisdiction at face value at

-13 -

—+

|

ral

DI a

[72)

a




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

hearing on December 12, 20H61d discussed AID’s requéstremand the ADA claim to
the state court, for which AID had tegal authority. (Doc. 45 at 8-16.)

THE COURT: It will be removedhgain, infinite regression of
removal and remand. That's thensequence of what you're saying,
right?

MR. STROJNIK:  Your Honor, it istill a federal claim, and the
guestion you pose is for greater minds than mine.

(Id. at 15.) The request for remand was froed. Dismissal was ordered as the on
disposition consistent with AlD’admission of lack of standing.

The Court further considered at lendtie request to remand the state AZD
claim and, as explained above, dismissed that claim for futilibheraghan remand and
pointlessly prolong the legal expenand the extortion it serveédvocates279 F. Supp.
3d at 898. AID says judges of thiswrt have remanded AZDA claims 38 times aft

dismissing the federal claim for lack of standin@oc. 55 at 8.)There is no indication

that anyone sought dismissald opposed remand in anytbbse cases. In any event

that AID succeeded in prolonging some afgb cases by remand does not mean an)
the prolongation was not futile.

AID says it rethought its abandonmentf@deral court of its ADA claim for lack
of standing and federglrisdiction because dfivil Rights Education and Enforcemer
Center v. Hospitality Properties Try267 F.3d 1093 ¢ Cir. 2017) (CREEC). That
case was decided four weeks befitre judgment of dismissal.

There were good reasong fAID to abandon its contéon of federal standing
and jurisdiction. AID had already briefedA standing (Doc. 22.) and apparently foun
its own brief unpersuasive. slposition was against the@tg weight of authority, even
assuming it was minimally debatable. Othertlfor its extortion value, it was a bad us
of resources to run up AID’'swn attorney fees and its exposure to assessmen
MidFirst's attorney fees. lany event, a plaintiff is the rager of his own lawsuit and is

free to do battle or to surrendehenever he has no mordlvo fight. AID’s discussion
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of the CREECcase bears only on AID’s own calculusvdfether to fight here. It chose

not to fight here. A court can never forcelaintiff to fight when he chooses not tg
whatever his reasons. While it may or may Ibetstrategic error of the plaintiff, it car
never be erroof the courtfor a plaintiff to quit.

On November 7, 2017, sixty-three daglier entry of judgment, AID filed a
bizarre Motion for Reconsideration and Muwtifor Relief from Judgnme. (Doc. 72.)
The Motion argues it wva“error” for AID to concede lackf standing and jurisdiction on
its own motion. Apparently, the Court was supposed to refuse the withdrawal and
AID to persist in its claim in federal courtOne hesitates to use the word frivolous t

often in one lawsuit, but surely this nmierindependent sanction under 28 U.S.C. § 19

as additionally frivolous, unreasable, and vexatious delay thfese proceedings. It i$

not error for the Court not tobstruct AID’s concession dhck of standing, which
MidFirst accepted.

AID alternatively styles its motion as one f@consideration. But again, there
nothing for the Court to reconsider. Th&®nly the Court’s maratory action on AID’s
strategic election to concede it lacke@nsting. “The ‘manifest error’ warranting
reconsideration under LRCiv 7.2(g)(1) must error of the court, not error of th
litigant.” E.E.O.C. v.Eagle Produce, L.L.C.No. CV-06-1921-PHX-NVW, 2008 WL
2796407, at *2 (D. Ariz. JulL8, 2008). In addition, theotion for reconsideration ag
such was barred by the 14-day limit of Local Rule LRCiv 7.2(g)(2).

AID argues that by “moving to remand, iwh proved unsuccessful, Plaintiffs ar,
not judicially estopped to argudat this Court has jurisdion of Plaintiffs’ claims.”
(Doc. 94 at 3.) But judicial estoppel has noghto do with this.Nor does the absence g
technical elements of judicial estoppdlow a party who hasbandoned a claim tg

retrieve the abandoned claim post-judgmenthout basis in the Res or any error on

the part of the court, and despite serigugjudice to the opposing party. AID’$

concession of lack of standing and fedgualsdiction was absolute and not conditiong

on the Court agreeing to remand the ADA claim to state court.
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In some circumstances a party may be velieof a stipulation, but AID makes no

such request and makes no attempt to meet the standards for withdrawal of a stipulatic

Relief from a stipulation is committed to tk®urt’s discretion and typically requires a
showing of manifest injuste&s lack of prejudice to the other party, and minimal
inconvenience to the courSeymour v. Summa Vista Cinema,,I809 F.2d 1385, 1388
(9th Cir. 1987);see also Carnegie Steel Co. v. Cambria Iron, @85 U.S. 403, 444
(1902) (explaining that stipulatms ought to be enfoed unless the result is inequitable).
Allowing AID to withdraw from its concessioa year later would be manifestly unjust to
MidFirst and to the Court. The Court wowdgercise its discretion to deny such a motion
even if it properly invoked #discretion of the Court.
Finally, it is not necessary to discusiD’s contentions about the effect Gfivil

Rights Education and Eorcement Center v. Hospitality Properties Trg&47 F.3d 1093
(9th Cir. 2017) (CREEC), which AID says led it to seaklief from the judgment. The

substantive effect oCREEC does not matter under the rules discussed herein. |But

CREECIis not conclusive that A would have had standinf had not abandoned it.
Another judge of thiourt has already foundREECnot dispositive irdismissing nine
of Strojnik’s recent ADA lawsis for lack of standing. See generally Gastelum .
Canyon Hosp. LLCNo. CV-17-02792-PHX-GMS, 201\/L 2388047 (D. Ariz. May 25,
2018).

For the foregoing reasons, Plaintiffs’ Man for Reconsidetaon and Motion for
Relief from Judgment (Doc. 7®ill be denied as meritless, regardless of whether it is a
Rule 60 motion, a Rule 59 motion, a motion feconsideration, or something else. The
Motion is also beset with proceduratdtties in all its possible incarnations.

B. Under Rule 59, AID’s Motion fails as exceeding the 28-day limit and
for lack of a contested rulingon standing and jurisdiction.

A court can correct any interlocutoryrer until it becomes embodied in a final,

appealable order. No rule of court is neededauthorize fixing such an error; it i$

inherent in the interlocutory nature of rulings until they pass beyond change begaus

fixed in a later final, appealable orderPlaintiffs’ Motion for Reconsideration and
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Motion for Relief from Judgment cannot beagted as a motion for reconsideratio

though it is styled as such, for two reasoRsst, it is barred by the 14-day limit of Local

Rule LRCiv 7.2(g). Secondhe alleged error became embodied in the Septembe
2017 final judgment, which éxguished the authority to change interlocutory rulin
unless the change is in compliance wiith rules concerning final judgments.

Once embodied in a final, appealable ordlke authority to change a previousl|
interlocutory order must arise from a rule oludt. That is essential to any measure
finality for judgments. Rule 59 authorizegifig any error of law leading to the judgme
upon a timely motion. Fed. R. Civ. P. 59(g), and (e). Indeed, under Rule 59(d), t

court can fix an errosua spontavithin 28 days of judgment, or even after 28 days i

1,

r 5,
0S

of
it
ne

a

timely motion was filed within tat time, even for a different asserted error. (On a timely

motion, the court can also grant a new t@dtler or amend a judgment, or reopen a ber
trial for further proceedings, which relief is nalivays predicated on an error of law,
But without a motion withn 28 days, it is itself error tohange a final appealable orde
even to fix a mere error of law not of theurt's own doing, unless it is authorized b
another rule. It is also error to changeralfi appealable order lass it fixes an error of

law even if a timely motion to make thahange is filed. Plaintiffs’ Motion for

ch

18

y

Reconsideration and Motion for Relief from Judgment cannot be granted under Rule 5

even if there were underlying error, becaitseas not filed within 28 days. AID does

not argue otherwise.

As discussed above, AID’s motion alols under both Rul®9 and Rule 60(b)
because the Court acted onDAd conceded lack of jusdiction without need for a
contested ruling of lack ofatding and federal jurisdictionThe only thing contested in
the Court’s action on AID’s concession was tlemial of remand to state court. But th

concession necessarily resultedlismissal from the aditted lack of jurisdiction.
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C. It is not necessary in this case tdecide whether mere error of law is
always a basis for Rule 60(b) rdeef from judgment because AID
conceded lack of standing withotia contested ruling; but even an
erroneous contested ruling would notbe the type of error of law
remediable under Rule 60(b) and wou still be subject to the Court’s
discretion if it was.

| &N

AID expressly grounds its Motion for Ref from Judgment on Rule 60(b)(1) an
(6), knowing it cannot be sustathen Rule 59 due to that Rigdime limit. Rule 60(b)

allows the Court to “relieve a party or iksgal representative from a final judgmen

~—+

174

order, or proceeding” on listegtounds. Generally, a “maoin under Rule 60(b) must be
made within a reasonable time” and on somauggds within one year. Fed. R. Civ. R.
60(c)(1). Other grounds aredmal on later-occurring eventsThe Rule 60(b) groundg
upon which AID relies are (1) “mistake, inadience, surprise, or excusable neglect” ahd
(6) “any other reason that justifieelief.” In the absence tie specific grounds set forth
in Rule 60, the proper motion must be madéeer Rule 59 and within its time limiCf.
Gonzalez v. Croshyp45 U.S. 525, 528 (260 (“Rule 60(b) allows a party to seek relief
from a final judgment, and request reopgniof his case, under a limited set of
circumstances . . ..").

AID’s Motion fails under Rule 60(b) for seral reasons. First, a party cannpt
obtain relief under Rule 60(%r a deliberate litigation choe it has made. Second, the
Court did not err in failing toeject AID’s concession of nArticle Il standing. Third,
there are no “extraordinary cumstances” as Rule 60(b)(@quires. Finally, the Court
would exercise its discretion tomethe Motion if it had discretion.

1. AID made a deliberate choice t@oncede it lacked standing, and
deliberate choices do not qualyf for relief under Rule 60.

-

“Rule 60 is not intendedb provide relief from the ansequences of a decisio

deliberately made by a party or counsel, etfemugh subsequent events reveal that the

—+

decision was unwise.” 12 Moore’s Federahdice 8§ 60.02[2] (Daniel R. Coquillette
al. eds., 3d ed. 2015)For purposes of subsection)(b), parties should be bound by and

accountable for the deliberagetions of themselves atideir chosen counsel.L.atshaw
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v. Trainer Wortham & Co., Inc452 F.3d 1097, 1110(9th Cir. 2006).See also Eskridge
v. Cook Cty. 577 F.3d 806, 810 (7th Cir. 2009)Sffice counsel made a ‘deliberats

strategic choice’ to dismiss the federal laivsund proceed . .. in state court, counse|’s

D

incorrect assessment of the consequencésabdtithoice did not copel relief under Rule
60(b).”); McCurry ex rel. Turner v. Adventist Health System/Sunbelt, 288. F.3d 586,
594 (6th Cir. 2002) (“Rule 60(b) motion mawpt be used as a technique to avoid the
consequences of decisiondiblerately made yet later revealed to be unwiseJiited
States v. Bank of N,Y14 F.3d 756, 759 (2d Cir. 1994“When a party makes 4
deliberate, strategic choice to settle, shenoarbe relieved of such a choice merely
because her assessment of the consequensaaawarect.”) In short, a deliberate choige
is not a “mistake” or “neglect” under Rule () 1), and it cannot gyort relief even if
deemed “excusable.” @nexcusable neglect suffices under the Rule.

As explained, AID had goorkasons to abandon standing. It made a deliberate,
strategic choice not to pursue its claim in @@urt. It was not error, nor could it ever be
error, for this Courto accept AID’s choice.

2. Correcting a mistake under Rule60(b)(1) requires the Court to
have made the mistake of its own initiative.

Nevertheless, AID contends now that tBeurt erred in accepting its choice.
Errors of law are sometimes giizable under Rule 60(b)Gila River Ranch, Inc. v.
United States368 F.2d 354, 356-57 (9th Cir. 1966)he cases sometimes use general

language that, when taken aitcontext, may suggest Rule 60(b) can be used to correct

any error of law. Closer analysis rewedhat is not so. The Ninth Circuit cases
uniformly deal with mistakesf the court’s own initiative—not when a party has led the
court into error. Otherwisdhe routine actions of lawyethat lead judges into errof
could unwind judgments without time litrexcept for unreasonableness. Gia River,
the judge mistakenly usedeherm “judgment” instead dfverdict” when granting a
remittitur. Id. The court’s correction of its owmrer was permitted ured Rule 60(b)(1).
That the mistake must be of the court’snowmitiative is also pparent in the caseg
AID cites. InKingvision Pay-Per-View Ltd. v. Lake Alice B468 F.3d 347, 350 (9th
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Cir. 1999), the district court properly vacatander Rule 60(b) an award of damagg
Such a “correction of [the] court’s own errof law is not subject to [the] time limit
imposed by” Rule 59(e). 12 Moore’s FedePaactice § 60.41[4][b][ix] n.87. So todg
with Liberty Mutual Insurance Co. v. E.E.O,@91 F.2d 438, 440 {9 Cir. 1982), where
the court “corrected its award of costs” under Rule 60(b).

AID urges the Court to reconsider theu@is “own mistake or inadvertence.’
(Doc. 72 at 6.) As should now be dle&lD’s Motion is basd on fake procedural
history. At no point did the Court makenastake of its own initiative or a conteste
ruling on standing and jurisdiction.

3. Relief under Rule 60(b)(6) requires “extraordinary
circumstances,” which are not present here.

AID’s Rule 60(b)(6) argument is easilgisposed of. “Relief under sectior
60(b)(6) is reserved for edordinary circumstances Ashford v. Steuar657 F.2d 1053,
1055 (9th Cir. 1981) (internguotation marks omitted). “In\zast majority of the cases
finding that extraordinary citonstances do exist so asjustify relief, the movant is
completely without fali for his or her predicament; dh is, the movant was almos
unable to have taken any ssefpat would have resulted preventing the judgment from
which relief is sought.” 12 Moore’s FedeRactice 8§ 60.48[3][b]. Nothing forced AID
to concede it lacdd standing.

4, As any relief under Rule 60(b) is also within the Court’s
discretion, the Court would exercse its discretion to deny the
Motion as late, unfair, and empowering more abuse of the
litigation process.

District courts have grealiscretion in considering ntions under Rule 60(b).
Only “a failure to correctclear error constitutes abuse of discretionMcDowell v.
Calderon 197 F.3d 1253, 1255 n(@th Cir. 1999) (en banc) (per curiam) (emphasis
original). The Court of Appeals has exprgsdisavowed “any suggestion” in its prio
cases “that a refusal to reconsider is lamsa of discretion merelyecause the underlying
order is erroneous, rathéhan clearly erroneous.”ld. See also Bakery Mach. &
Fabrication, Inc. v.Traditional Baking, InG.570 F.3d 845, 848 (7 Cir. 2009) (“The
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district court has great latitude in makindrale 60(b) decision beuae that decision is
‘discretion piled on discretion.™).

To grant relief from AID’s abandonment sfanding and jurisdiction for the ADA
claim would allow AID and Stijaik to resume and prolong their abusive litigation tacti
to extort legal fees from MidFst. The Motion was also mudho late. It was filed more
than a year after AID’s written concessionlatk of standing ah jurisdiction, during
which time the Court relied on that abandonmeenits own work. No doubt MidFirst did
too. The Motion was filed morthan two months after entof judgment. It would be
highly prejudicial to the administration ofgtice for AID to yankthe rug out from under
fourteen months of the Cowstivork and MidFirst's work.As a matter of discretion, the

Court would reject the Motion even if it wangthin the Court’s discretion to consider.

V. LATE APPEAL
AID also missed the deadline file an appeal, whiclwas October 5, 2017. Or
November 3, 2017, AID filed a Motion for leate file a late appeal. (Doc. 71.) “Th¢

thirty-day deadlineserves an important purpose, whishto set a definite point of time

ICS

A\Y”4

when litigation shall be at an end, unless within that time the prescribed application he

been made; and if it has not, to advise pectipe appellees that they are freed of t

appellant’'s demands.’Melendres v. Maricopa Cty815 F.3d 645, 649 (9th Cir. 2016

(quoting Browder v. Dir., Dep’t of Corr. of Ill. 434 U.S. 257, 264 (1978)) (interng

guotation marks omitted)The Motion will be denied.
A. Legal Standard

No “appeal shall bring any judgment, order decree in an action, suit or

proceeding of a civil nature befoa court of appeals for rewr unless notice of appeal i
filed, within thirty days after the entry of such judgment, order or decree.” 28 U.
§ 2107(a). But if a party fails to file a tilgenotice of appeal, # “district court may,

upon motion filed notater than 30 days & the expiration of #htime otherwise set for

bringing appeal, extend the tnfor appeal upon a showing eXcusable neglect or goot
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cause.” Id. § 2107(c). To the same effect F®deral Rule of Appellate Procedur
4(a)(5)(A), which states:

The district court may extend the #no file a notice of appeal if:

() a party so moves no later than @8ys after the time prescribed by th
Rule 4(a) expires; and

(i1) regardless of whether its motion fised before or during the 30 dayj{
after the time prescribetdy this Rule 4(a) expires, that party shov
excusable neglect or good cause.

When neglect is the basis for late app@aldetermining whéter the neglect is
excusable and whether tdlow a late appeal in the exese of discretion, the district
court must examine all the circumstanaeslved, including “(1) the danger of prejudic
to the non-moving party, (2) the length délay and its potentiaimpact on judicial
proceedings, (3) the reason for the delagluiding whether it was within the reasonab
control of the movant, and (4) whether thevimg party’s conduct was in good faith.
Pincay v. Andrews389 F.3d 853, 855 (9tlEir. 2004) (en banc) (citingioneer Inv.
Servs. Co. v. Brunswick Assocs. Ltd. P’shi®7 U.S. 380, 395 (1993)). Thy
“determination is at bottom an equitable otajng account of all relevant circumstance
surrounding the party’s omissionPioneef 507 U.S. at 395.

Despite differing approaches different circuits to thd?ioneerfactors, there is
“general agreement on at least one principle’—that the district court has wide disc
in deciding whether to allow a late appeRincay, 389 F.3d at 858The district court is
entrusted with discretion because it “is in d@dreposition . . . to evaluate factors such
whether the lawyer had otherwise been diligeghe propensity of the other side t
capitalize on petty mistakes, tlygality of representation of the lawyers ..., and t
likelihood of injustice if te appeal was not allowedId. at 859.

In this Circuit, no neglect is automatically inexcusadbid dispositive in itselfld.
at 859-60. All neglect, whatev its kind, must be examined in light of the consideratig

stated above. As a practical matter wherefédi sought based on neglect, the finding

“excusable” neglect and the distionary decision to allow atlaappeal merge into one,

That decision is reviewablenly for abuse of discretionld. at 858 “To be sure, were
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there any evidence of ptajice to [the responding partgt to judicial administration in
this case, or any indication @t of bad faith, we could not gdhat the [] Court abused itg
discretion in declining to find thneglect to be ‘excusable.’Pioneet 507 U.S. at 398.
“We must therefore affirm unless we are Iefth the definite andirm conviction that

the lower court committed a clear error ofigunent in the conclusion it reached aft

1%
—_

weighing the relevant factorsPincay 389 F.3d at 858.

The Rule requires both “neglect” and thab& “excusable.” As discussed both
above and below, AID’s failure to appeal sva choice, not neglect, and ineligible for
relief under 28 U.S.C. § 2107(apd Federal Rule of Appet@aProcedure 4(a)(5)(A). If
it was neglect, the Court finds in its discogtiand in all circumstances involved that |it
was not excusable.

B. As a matter of fact, AlID’s failure to appeal was not neglect, and its
request for late appeal was a change of mind.

On September 5, 2017, the day judgmeas entered, Strojnik advised his legal
assistant that he intended to appeal. (D4, Ex. B at 2.) Two weeks later, o

September 19, 2017, MidFirst filed its feetion. (Doc. 51.) Nearly a month passe

| B

On October 16, 2017, Zazueta emailed a settigroffer that includedbrgoing appeal of
the judgment and any fee award. (Doc.174Ex. 1 at 4-5.) MidFirst's counse
responded that day that AID had “failed to eignfile a notice of appeal of Doc. 49,

which was the Court’s order dismissing the case. at 4.) Zazueta replied: “I apologiz:

U

| misspoke. AID intends to appeal any orde awarding fees to Defendantand will
forgo filing its notice of appal should your client bemenable to settlement.d( at 3
(emphasis added).) Zazueta emailednitret day, restating that meaningly response
is specifically referencing AID’s negotiating ability as it curently stands, i.e., solely
capable of filing a notice of appeal of any fuure order awarding fees in light of the
missed deadline to appeal Doc. 49.(ld. at 2 (emphasis added).) He also continuéd:
“To that end, we will file a motion to enlargiene to file our noticeof appeal on grounds
of excusable neglect, lack of prejudice your client, and in light of the pending

application for fees and sarns before the court.”ld.) But that last sentence made o

-23-




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

sense because AID did need noappeal the earlier judgmenthe able to appeal a late
fee award, which is all AID said it wantéd do. Perhaps counsel misunderstood tl
aspect of appellate procedure too.

At the threshold, AID has failed to pesg any sworn, admissible evidence
what happened or thdtintended to appedhe September 5, 20Jddgment. The emails
are taken as having been sent and receimed,MidFirst relies on them also. But th
unsworn statements in Strojfgkoriefs are vague, conclusergnd contradictory. Therg
are no affidavits of internal communicatioaBout the appeal, abowhat Strojnik told
the legal assistant, about what the legadisiant was told or did, or about wheth

Strojnik intended to appeal the judgment when the time limit ran or only to appeal g

fee award. That is a bold departure from tladard of practice for an attorney trying 1o

prove excusable neglect. It is alppesumptuous for one carrying the burden
persuasion. The Court is left to draw fedtconclusions with what AID has presente
discounted for lack of oath, detail, arfdliness. Unsworn self-serving gener3
conclusions are especially weak.

Strojnik’s statements in fiiMotion are inconsistent. Bjnik first said the legal
assistant “did not calendar the 30-day appuk=dline in light of Plaintiffs’ counsel’s
direction that the Order was not appealalvielight of the pending application fof
attorneys’ fees and sanctions.(Doc. 71 at 2.) In theery next sentence, he say;
“counsel for Plaintiffs delegated the duty dalendar the appeal to the legal assistar
citing an email that said rfuhg about delegating calendagiresponsibility but only that
Strojnik planned to appeal.Id( at 3.) He says, “Plaintiff's intention to appeal w4
conveyed to Defendant numerous times sineeGburt entered its final Judgment in th
case g¢eeemails attached asxhibit C).” (d. at 3.) But the refenced emails do not

substantiate that at all; thel post-date the expiration diie time to appeal, and eve

then they speak of amppeal of a later fee award. Thiea returns to faulting the legal

assistant: “Once Plaintiffs realized the demisio appeal was not calendared by the le

assistant working on this case..” and “Upon learningf the mis-calendaring of thg
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appeal ....” Ifl. at 3, 4) But Strojnik already saitie had told the assistamit to
calendar the appeal\ID cannot both absolve and blartiee legal assistant, from whom
we have heard nothing undmath and nothing at all.

AID’s Reply shifts back again, acknowliging it was “Plaintiffs’ counsel's error
in his failure to understand whether the Judgtrwas appealable and failure to calendar
the deadline” and that “counsel did not believeg thoc. 49 was appealable in light of the
forthcoming application for fees.” (Doc. &t 6.) Strojnik’'s unorroborated statement
that he believed a pendirffge motion suspended the tirtee appeal the judgment is a
convenient cover for his later change of matwbut appealing the judgment. Of course,

it is possible the Strojnik believed that, but ivexy unlikely in light of the clarity of the

v

appeal rules and the pkihility of a decision to appeal future fee award only. No on¢
who consults the rules on appeal could camay thinking that. A lawyer’'s mistake
must be “a real mistake, raththan one feigned for sontectical reason . ... The good
faith consideration goes to the absence didalcor strategic motives, not to the degree
of negligence.”Pincay, 389 F.3d at 860-61 (Berzon, J., concurring).

It is more likely Strojnikdid not consult the rules all and at best jumped to ar
ignorant conclusion. Indeed,r§nik never says he consudt¢he rules, only that “he did

not believe” the judgment wapealable. Strojnik is aexperienced federal appellat

D

litigator. (Doc. 71 at 3.) Buthe most likely and perssi@e conclusion from these
differing narratives is that the story aboutlieving” the judgment of dismissal was not
“appealable” (that the time tappeal was suspended by fee motion) is an after-the-
fact rationalization for having “missed” theat#ine for an appeal Al did not intend to
take. Later they changed their mind. Stidgrdirection to the legal assistant not to
calendar an appeal because of the fee motatdgust as well have meant he intended|to
appeal a later fee award, not that he thoughdid not have tappeal the judgment of
dismissal until he appeals a future fee awdrde legal assistant does not tell us what she

was told. The Court so finds.
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That conclusion is subsidiary to andt mssential to the Court’s ultimate finding
that AID has failed to carry its burden of pgasion that its failure to appeal the judgment

was the result of neglect. Rather, the mossymesive inference to this Court is exactly

what AID’s counsel said in the emails of tBlger 16 and 17, 2017hat AID planned to
appeal a later fee award, noetludgment of dismissal. Would make strategic sense t
appeal a fee award, whatever the merit ohppeal, to keep thaiscussion going toward
a possible compromise.

The Court finds as a fact that AID dmbt intend to apgal the judgment of

O

dismissal when the tiemto appeal came.The failure to appeal the judgment was|a
conscious, strategic decision, not neglect. Thetalone precludes a late appeal by AID.
C. If the failure to appeal was negligent, not intational, in the Court’s
discretion it was not excusable inlight of all the circumstances
involved.
1. There is no danger of injustte to AID in denying a late appeal.

Denial of the formality ofa late notice of appeal witiot prejudice AID. For the
reasons already discussed unBele 60(b), AID’s conscioysstrategic concession of no

standing and federal jurisdion is a waiver of reviewon appeal. “The burden of

demonstrating excusability lies with the paseeking the extension, and many courfs,

both before and aftdétioneer have found no excusable necfl when the failure to timely
file an appeal is caused by . . . deliberatatsgic decisions, since a party may not simp
change its mind after the time has run.” M6ore’s Federal Préice § 304.14[2][a].
This type of waiver or forfeiture of appekareview is similar to the exclusion fof
invited error. “The invitecerror doctrine holds that ‘{[Ofnmay not complain on review
of errors below for whic he is responsible.”Sovak v. Chugai Pharm. C&80 F.3d
1266, 1270 (9th @i 2002) (quotingdeland v. Old Life Republic Ins. C@58 F.2d 1331,
1336-37 (9th Cir. 1985) (alteration in origih The doctrine is a “cardinal rule of

appellate review” and “prevents a partyfranducing a court to follow a course of

conduct and then at a later stage of the aafieg] the error to geaside the immediate

consequences of the errorlh re Bayer Healthcare & Meail Ltd. Flea Control Prods.
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Mktg. & Sales Practices Litig752 F.3d 1065, 1072 (6thrC2014) (internal quotation
marks omitted) (alteration in original). “If é¢hdefendant has bothvited the error, and
relinquished a known right, then the errowigived and therefore unreviewabldJnited
States v. PereA.16 F.3d 840, 845 (9th Cir. 1997) (eanc). Such a situation is deemsg
waiver, not forfeiture.ld. at 845-46. There was no errortbé Court in AID’s admission
of no standing and jurisdiction, but if sohwav it was error of th€ourt, it was invited
error.

So AID’s concession of no standing gndsdiction precludes appellate review d
that question in this case.

The Court did determine that, in light AfD’s concession, the proper dispositio
was dismissal of the federal ADA claim, ratliban remand to state court. If granted
late appeal, that point couftoperly be reviewed on appeal. But AID loses nothing
losing that review. The point is hopeleSdhere is no authority that would allow reman
to state court of a purporteddieral claim that lacks federslanding. That would defea
the statutory right of removal.

The Court also did determine to dismiss ftate AZDA claim rather than remanc
That question also could beviewed upon a timely appeaPragmatically, even if AID
got that reversed on the gralithat state law dismissal is less than certain, state
dismissal is still highly likely. Reversal dhe dismissal here of the state law clai
would have little more #n theoretical benefit to AID with a very short half-life. The
is no practical possibility of injustide AID from denial of late appeal.

2. Continuing injustice to MidFirst is certain from a late appeal.
Surely the prospect of injustice to MidFitistalso relevant to whether neglect

excusable in the district court’s discretion. rélsuch injustice is c&in. In general the

d
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burden of defending a late agbealone is not a prejudice that warrants denial of a late

appeal. But here MidFirst would be put thghh more expense ingisting a mooted case
being pursued only to create nuisance vdtuea groundless attoey fee claim. The

certainty of the unfair harnbo MidFirst from the proces itself, weighed against thg
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absence of real benefit to AID from leate appeal, strongly wghs against finding
neglect to be excusable.

3. Even on AID’s own story, whch the Court does not credit,
failure to timely appeal was tre result of counsel’'s unexplained
ignorance of procedure.

The Court must also consider “the r@agor the delay, including whether it was
within the reasonable control of the movanRincay, 389 F.3d at 855.

The time to appeal a judgment is ndfieated by the pendey of a motion for
award of attorney fees. “The Supreme Cdas adopted a bright-line rule . .. that|a
decision on the merits is a ‘final decisidior purposes of § 1291 whether or not there
remains for adjudication a regst for attorney’s fees attutable to the case.lobatz v.
U.S. W. Cellular of Cal., Inc222 F.3d 1142, 1145 (9th Cir. 2000) (quotBwgyndich v.
Becton Dickinson & C@.486 U.S. 196, 202-03 (1988)) (internal quotation marks

omitted). Though even failur® read the rule is ngier seinexcusable, a “lawyer’s

[1°)

failure to read an applicableile is one of the least opelling excuses that can b

offered.” Pincay, 389 F.3d at 859.

Even if neglect explains the failure topagal, the reasons weeatirely within the
control of and at the fault of AID’s counsel. Best Strojnik instruetd the legal assistant
not to calendar an appeal because he belidwe pendency of the fee motion suspended

the time to appeal theggment of dismissal. That iselgravest fault of counsel and a
but unbelievable for an experienced fedepdlate litigator. Such a lawyer could ngt
acquire or carry around a background beineft a motion for attorney fees extends the
time to appeal a final judgment.

The reason for the delay cuts agaaéinding of excusability of neglect.

4. The length of the delay is not insignificant.

The initial length of delay from expiratiaof the time to appa until the Motion
for Late Appeal was 29 daytough AID’s counseknew of the missed appeal at least 18
days before that and does eaplain the delay in moving f@n extension. The practical
delay was at least two months, not just 1¥sdaAlD filed its Motion for Reconsideration
and Relief from Judgment at alstdhe same time as its Matidor Late Appeal. (Docs.
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71, 72.) The two substantially overlapped andl foabe considered and decided togeth
But the two were not fully briefed until Decemldes, 2017. (Doc. 95.) That delay is nc
trivial and does not carry much weight agaitne equitable considerations in oppositid

to finding excusable neglect. This factor‘tife length of delay and its potential impa¢

on judicial proceedings” carries little wgét in favor of a late appealPincay, 389 F.3d
at 855.
5. AID acted in bad faith.

There is abundant evidence of bad faithAip. If one believes, and this Cour
does not, AID’s best accounf why it missed the appedeadline, that reason alon
would not evidence bad faithBut the inquiry concerning bad faith is broader than jt
the immediate reasons for the missed ap@sabther inquiries show. AID’s bold an
pervasive violation of law and ethics pressuring nuisance-value settlements 1
patently excessive fee awardd aathorized by the fee awasthtute colors everything in
the case. It should count against AID’s appeaquity and discten for dispensation to
revive that abuse of the litigation processen AID’s own graveneglect allowed that
abuse to come to its natural close.

Bad faith is specifically significant for vetther the claimed exsable neglect “is a
real mistake, rather than a feighene for some tactical reasorPincay, 389 F.3d at 860
(Berzon, J., concurring). Surely there is “anglication at all of bad faith” here such thg
any neglect would bmexcusable Pioneer 507 U.S. at 398.

6. Theother Pincay factors weigh against allowing a late appeal.

Here there has been no “propensity of the other side to capitalize on

mistakes.” Pincay, 389 F.3d at 859. ThiSourt must also consd “whether the lawyer
had otherwise been diligent” a@rithe quality of representatioof the lawyers” over the
history of the litigation.ld. AID’s counsel was not diligent in preparing his Complait
even in proofreading it. Himilure to offer sworn evidence in support of his Motion f
late appeal, especially fromepeople who could corroborate @fute his story, is far

short of diligence. His briefing throughotds been summary, conclusory, devoid of t

level of analysis the issues sometimes dainand silent on contrary authority. His

grave neglect, if it was that and not consciolugice, in missing the appeal deadline is
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a pace with the rest of his representations ttnworthy of discretioto be relieved of it.
MidFirst’'s representation was competentotighout. These cimnstances cut agains
discretion to allow a late appeal as “excusable.”

The Court finds in its discretion that anygiect in failing to appeal, if that's what

it was, is not excusable and not deservingetéf. The Court exercises its discretion |n

reaching this conclusion after consideratioralbfthe circumstances involved and all th

equities.

VI. STATE OF ARIZONA’'S MOTION TO INTERVENE

The State of Arizona moves to intervetfeege months after entry of judgment, to

adjudicate Strojnik a vexatiodgigant and to get largely wpecified but some specified
relief against him. (Doc. 87 at 4-5.) Thalief sought includes requiring Strojnik tc
obtain leave of the Court before filing fedeADA civil rights disability actions in this
Court on behalf of any client.Id()

After dismissal of the consolidated stateurt cases, the State sought sanctig

against AID and its counsel. The partiettled that and AID’s ap@e with an agreed

injunction against AID filing newAZDA cases in state court. (Doc. 87-2, Ex. B at 3-4.

The injunction does not limit &ijnik from representing “any party in any action”; ng
does it address filing federal ADA cases in any could. gt 4.) Strojnik then found g
new plaintiff and contiued filing federal disability cases federal court—55 at the time
of the State’s December 5, 20Mbtion to Intervene.(Doc. 87 at 3. Neither AID nor
Strojnik has violated the agreed injunction entered in state court.

A. The State has no right to intervene under Rule 24(a).
The four-part test for interventiasf right underRule 24(a) is—

(1) the motion must be timely; (2) the applicant must claim a “significaf
protectable” interest relating to the propestytransaction which is the subject g
the action; (3) the applicamiust be so situated thtte disposition of the action
may as a practical matter impair or impeteability to protect that interest; ang
(4) the applicant’s intereshust be inadequately repezged by the pées to the
action.
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Wilderness Soc’y v. U.S. Forest Se®B80 F.3d 1173, 1177 (9@ir. 2011) (en banc).
The State’s Motion to Intervenfails to meet the first the requirements, and the fourth

does not pertain to this case.

The State’s Motion is untimely. It comafter termination of an action amon

three private parties largely by consent of Bteintiffs themselvesThe State argues thaf
a “change in circumstances” in this litigatibmat makes its motion timely. (Doc. 87 at
8.) Unlike Smith v. Los Angeles Unified School Dis{ri@80 F.3d 843, 854 (9th Cir

2016), this is not a consentsk injunction with ongoing effethat some parties sough

~

to modify to the detrimendf the intervenor-applicantubclass. There is no ongoing
injunction here, and there has been no chamgecumstances in this concluded lawsuit.

The State’s proffered “prettable interests” are not impaired by the past

disposition of this case and are pobtectable interests at all. The State contends it has a

right to intervene to gain Strojnik and his fture clients to protect the State’s residents
and their businesses from Strojnik’s abeslitigation practices. (Doc. 87 at 10-11.).
The State argues that “givenr@hik’s conduct, it is simplya matter of time before g
court considers whether he is a vexatiatigdnt. Strojnik will suffer little prejudice
from answering the inevitable gstions about his conduct this case, rather than a
different one.” (Doc. 87 at.p But if it is “simply a matteof time,” then that time will
come without reanimating this ae lawsuit to do it here. That interest is not impaired |by
anything this Court has done by failure to enjo Strojnik here. That public interest
can be pursued by Bar discigirwith its procedures for ifaess to the lawyer and itg
remedies focused on protecting the public.

The State also claims it has an interagprotecting its tax revenue, which “could
easily be impaired if Strojnik again djas extracting settlements from Arizonp
businesses and draining theéaxable revenue.” Id. at 11.) True, Strojnik may bsg
extracting nuisance settlements in other casesxorbitant groundless fee claims, but he

will not be extracting any settlements in th&se. That tax-reveaunterest from the
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general health of the econong/ not legally protectable omtervention in this action
among three private litigants.

The State also admits itifg to comply with FedefaRule of Civil Procedure

24(c), which requires that a motion to intervene “be accompanied by a pleading that se

out the claim or defense for which interventis sought.” The State says, “Notably

none of the types gdleadings permitted by Rulewould seemingly apply in this context
where judgment has already beemtered.” (Doc. 87 at B.4.) That is a reason why
intervention is improper here, natreason to violate Rule 24(c).

B. Permissiveintervention is not warranted.
Rule 24(b) allows permissivatervention if the intervenor-applicant “has a claim

or defense that shares with the main acia@ommon question of law or fact.” Fed. R.
Civ. P. 24(b)(1)(B). In caseshere a government officer agency seeks to intervene on
timely motion, the Court mayllaw the officer to do so ifa current party’s claim or
defense is based on a stattddministered by the officer aagency.” Fed. R. Civ. P.
24(b)(2)(A). But again, there is no currgparty in this deadtase. The Attorney
General’'s motion is not timely, coming threenths after final judgment. The Arizona
Attorney General has no staity role in federal ADA cases.
Moreover, permissive intervéan is by definition “subject to the discretion of the
district judge.” Montgomery v. Rumsfeld72 F.2d 250, 255 (9 Cir. 1978). “In
exercising its discretion, the court musinsider whether the intervention will unduly
delay or prejudice the adjudication of the org parties’ rights.” Fed. R. Civ. P
24(b)(3). Indeed, the Court may deny a goweent official’'s Rle 24(b) motion if it
finds “intervention would unduly expand the controversy or otherwise lead |to
improvident delay or expense.Nuesse v. CamB885 F.2d 694, 706D.C. Cir. 1967).
The parties are done with thisise in this court. It wodlunduly delay the parties tg

resurrect this case for the State’s purposdhe Court’s discretion is to deny an

Z

permissive intervention.
The State’s Motion to Interven(Doc. 87) will be denied.
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IT IS THEREFORE ORDEREEhat Defendant’'s Motion foAward of Attorneys’
Fees and Sanctions (Doc. 51) ramted in the amount of $31,473.50.

IT IS FURTHER ORDERED tht the Clerk of Court @ar judgment in favor of
Defendant MidFirst Bank (1ggainst Peter Strojnik in ¢hamount of $31,473.50 plus
interest at the federal rate of 2.42% per aniritom the date of judgment until paid, of
which $13,11200 is also the joint and several oldlipn of Advocates for Individuals
with Disabilities, LLC, and Dad Ritzenthaler, and (2) agatmsdvocates for Individuals
with Disabilities, LLC, and Daw Ritzenthaler, joitly and severally wh Peter Strojnik,
in the amount of $1312.00 plus interest at the federale of 2.42% per annum from th

D

date of judgment until paid.
IT IS FURTHER ORDERED that DefendatMotion for Recosideration of the

Clerk of Court's Denial of Costs (Do®&4) is granted and costs are taxed against

—

Advocates for Individuals ith Disabilities, LLC, and David Ritzenthaler in favor @
Defendant MidFirst Bank in the amount of $686.95.

IT IS FURTHER ORDERED that ¢hfollowing motions are denied:

(1) Plaintiffs’ Motion for Extension offime to File Notce of Appeal (Doc.

71);

(2)  Plaintiffs’ Motion fa Reconsideration and Retifrom Judgment (Doc. 72);

(3) State of Arizona’s Motioto Intervene (Doc. 87); and

(4) Defendant’'s Request for Expedited Ruling (Doc. 90).

This case remains terminated.

Dated: July 24, 2018.

a7

Neil V. Wake
Senior United States District Judge
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