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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Christopher Alonso, No. CV-16-02143-PHX-JAT
Petitioner, ORDER
V.

Charles L Ryan, et al.,

Regpondents.

Pending before the Cduis Petitioner's Amended EBton for Writ of Habeas
Corpus. The Magistrate Judge to whom tbése was assignedsuied a Report ang
Recommendation (“R&R”) recommending the Amended Petition be denied. (Do
87). Petitioner filed objection®s the R&R. (Doc. 98).

l. Review

A. Review of R&R

This Court “may accept, reject, or modifyn whole or in part, the findings of
recommendations made by the magistrate judg8.'U.S.C. 8 636(b){1 It is “clear that
the district judge must review the msigate judge’s findings and recommendatides
novoif objection is madebut not otherwise.”United States v. Reyna-Tapid28 F.3d
1114, 1121 (9th Cir. 2003 bang (emphasis in original)Schmidt v. Johnston263
F.Supp.2d 1219,2P6 (D. Ariz. 2003)(“Following Reyna-Tapiathis Court concludes
thatde novareview of factual and legal issues is required if objections are made, ‘bu

otherwise.”); Klamath Siskiyou Wildlands Ctr. 14.S. Bureau of Land Mgm&89 F.3d
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1027, 1032 (9th Cir. 2009) (thdstrict court “must review deovo the portions of the
[Magistrate Judgs] recommendations to wiidhe parties object.”). District courts are
not required to conduct “any review at all .of.any issughat is not the subject of an
objection.” Thomas v. Arn474 U.S. 140, 149 (1985) (emphasis addedE also28
U.S.C. § 636(b)(1) (“the court shall maked@ novodetermination of those portions of
the [report and recommendation)wdich objection is made.”).

As indicated above, Petitioner has noled objections to the R&R. Accordingly
the Court will review the portions t¢iie R&R to which there is an objectide novo

B. Review of State Court Decisions

The Petition in this case was filed un@& U.S.C. § 2254ecause Petitioner is
incarcerated based on a state convictionthWespect to any claims that Petitioner
exhausted before the state depunder 28 U.S.C. 88 2254(#)) and (2) this Court must
deny the Petition on those claims unless “aestaurt decision is contrary to, or involved
an unreasonable application afearly established Federal laivdr was based on ar|
unreasonable determiinan of the facts.See Lockyer v. Andradg38 U.S. 63, 71 (2003).
Further, this Court must presume the correctness of the state court’s factual finding
regarding a petitioner’s claim@8 U.S.C. 8§ 2254(e)(1Prtiz v. Stewart149 F.3d 923,
936 (9" Cir. 1998). Additionally, “[a]n applicatin for a writ of habeas corpus may He
denied on the merits, notwithstanding the fa@lof the applicant to exhaust the remedies
available in the courts of thead¢.” 28 U.S.C. § 2254(b)(2).
Il. Factual Background

The R&R recounts the factual and procedimatkground of this case at pages 2—
7. Other than in the context of specifegal arguments discusk®elow, neither party

objects generally to this recounting; actingly, the Court accep and adopts it.

' Further, in applying “Federal lawthe state courts only need to act |n

?chgg):lance with Supreme Court case |8ge Carey v. Musladirg49 U.S. 70, 74
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[ll.  Petition for Writ of Habeas Corpus

The Amended Petition (Doc. 5) raises tée@n grounds for hef. Each of the
thirteen grounds for relief arpremised upon a retroaaichange in Arizona law (SB
1449), which altered the burden of proof &®lf-defense claims. The R&R finds tha

Petitioner's claims are technically exhtads but procedurallydefaulted due to

Petitioner’s failure to approprigiy raise his SB 1449 self-def@nclaims on direct appeal

or during post-conviction hef proceedings. The R&R thdmds that Petitioner’s claims
of ineffective assistance of counsel do not excuse the procedural default. Likewis
R&R finds the default is nagxcused by a demonstration affundamental miscarriage
of justice” because Petitionerillsd to demonstrate actual innocence. This Court agf
that Petitioner’s claims are procedurally ddfed without excuse. Finally, under a meri
review, the R&R concludes thRetitioner’s self-defense clainfal as a matter of federal
law and this Court agrees.
IV. Petitioner's Claims are Procedurally Defaulted

A. Exhaustionand Procedural Default

A district court must reject PetitionsrfaVrits of Habeas Qpus if a petitioner
does not exhaust state remesdfor his federal claim€astille v. PeoplesA89 U.S. 346,
349 (1989) (citingRose v. Lundy455 U.S. 509 (1982)). Avetitioner satisfies this
requirement if he “fairly presents” the federal claim to the state colgrtsat 351.
Procedural default occurs when a petitiones haver presented a federal habeas clain
state court and is now barredrfraloing so by the state's peatural rules, including rules
regarding waiver and éhpreclusion of claimsSee Castille489 U.S. at 351-5Jphnson
v. Lewis 929 F.2d 460, 462 (9tRir. 1991). Procedural defti also occurs when a
petitioner did present a claim to the state txusut the state courts did not address {
merits of the claim because the petitioriailed to follow a state procedural rule
including rules regarding waiveand the preclusion of claimsSee, e.g., Yist v.
Nunnemaker501 U.S. 797, 802 (1991¢;oleman v. Thompsp’®01 U.S. 722, 727-28
(1991);Ellis v. Armenakis222 F.3d 627, 63®th Cir. 2000);Szabo v. Wal|s313 F.3d
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392, 395 (7th Cir. 2002).

The R&R finds that Petitioner’s claimseatechnically exhaustiebut procedurally
defaulted because of Petitioner’s failure pp@priately raise hiSB 1449 self-defense
claims on direct appeal or during his postreiction relief proceedings. (Doc. 87 at 10
11). Petitioner objects to the Magistrateddge’s conclusion that his claims ar
procedurally defaulted because Petitioner claimproperly raised the SB 1449 issues
his state habeas corpus petition. (Doca®84-15). In his objection Petitioner relies ¢

State v. Manningo argue that, under Arizona law, issunot raised on direct appeal (

e

n

n

DI

during Rule 32 post-convictiorelief proceedings may be raised independently during a

state habeas corpus proceeding if the “gosiviction attacks” a not specified under
Rule 32. (Doc. 98 at 14).

In State v. Manningthe Arizona Court of Appealseld that a “challenge to 3

parole revocation is not within the scopeanfiended Rule 32.” 143 Ariz. 139, 140 (App.

1984). In reaching its holding, the Arizona Coof Appeals explained that Rule 32 wa
amended in 1975 and the amendment remhaeartain language concerning probatid
and paroleld. After holding that paroleevocation was not withithe scope of Rule 32,
the court concluded its opom by stating “if a person isuch circumstances does n(
assert a specific ground designated by Rule 32 . . . then his claim falls outside the
of a petition for post-conviain relief and his remedy is tide a petition for writ of

habeas corpus.id. at 141. However, unlikélanning the instant case concerns th

passage of SB 1449 and its retroactive effécnew law, like SB 1449, would arguably

fall directly under Rule 32.1(g) as a “signifitashange in the law that, if applied to the

defendant's case, would prdlba overturn the defendast'conviction or sentencel.]”
Ariz. R. Crim. P. 32.1(g). Moreover, Petitier's constitutional and jurisdictional claim
related to the enactment of SB49, likewise, fall under Rule 32.1(a) and Rule 32.1(
SeeAriz. R. Crim. P. 32.1(a), (b) (where gnuds for relief include “[tlhe conviction or
the sentence was in violation of the Constittof the United Statesr of the State of

Arizona” and “[tlhe court was without jugtliction to render judgment or to Impos
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sentence”). Thereforéhe holding ilManningis wholly inapplicabldo the instant case.

Accordingly, because Petitioner inappromigatraised his SB 449 claims in his
state habeas corpus proceedings and wasegurally barred from raising the claim)
during his Rule 32 post-convion relief proceedings, Petitioner’s claims are technicg
exhausted but procedally defaulted.

B. ExcusingProcedural Default

Federal habeas relief based on procdiudafaulted claims are barred unless tf
petitioner can demonstrate: (&) fundamental miscarriage qistice will occur if the
Court does not consider the merits of thairal or (2) cause and actual prejudice
excuse the default of the clailBee House v. Belb47 U.S. 518 (2006). “Cause” is
legitimate excuse for the petitier's procedural default of the claim and “prejudice”
actual harm resulting from thdéleged constitutional violatiorGee Thomas v. Lewi@45
F.2d 1119, 1123 (9th Cir. 1991). To demoate cause, a petitioner must show tl
existence of some external factor which i@ his efforts to comply with the state
procedural rulesSee Vickers v. Stewart44 F.3d 613, 61{th Cir. 1998);Martinez—
Villareal v. Lewis 80 F.3d 1301, 130%9th Cir. 1996).To establish prejudice, the
petitioner must show that the underlying g#td constitutional error worked to his actu
and substantial disadvantage, infectingdmsre trial with constutional violations.See
Vickers 144 F.3d at 617Correll v. Stewart 137 F.3d 1404, 14156 (9th Cir. 1998).
Establishing prejudice requires a petitioner prove that, “butfor” the alleged

constitutional violations, there is a reasoleaprobability he would not have bee

convicted of the same crimeSee Manning v. FosteP24 F.3d 1129, 1135-36 (9th Cir.

2000); Ivy v. Caspari 173 F.3d 1136, 1141 (8th Cit999). Although both cause an
prejudice must be shown to excuse a procddiefault, the Coumieed not examine the
existence of prejudice if the pttiner fails to establish caus8ee Engle v. Isaael56
U.S. 107, 134 n. 43 (1982)homas 945 F.2d at 1123 n. 10.

I Ineffective Assistance of Counsel

Attorney error is an obftive external factor providing cause for excusing
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procedural default only if &t error amounted to a depation of the constitutional right
to counselSeeEdwards v. Carpentels29 U.S. 446, 451 (20). An error amounting to
constitutionally ineffective assistance is “imedtto the State” and iherefore external
to the prisonerSeeMurray v. Carrier, 477 U.S. 478, 488 (1986). Accordingly, “ir
proceedings for which the Constitan does not guarantdlee assistance of counsel at a
attorney error cannot provideause to excuse a defaulDavila v. Davis 137 S. Ct.

2058, 2065 (2017).

The R&R finds that Petitioner does notvhaa substantial claim of ineffective

assistance of trial counsel because trial cduoiewed Arizona law at the time of trial
and Petitioner cannot prove prejudice. Adxially, the R&R finds that Petitioner’s clain

of ineffective assistance of appellate gast-conviction relief (“PCR”) counsel likewisq

does not excuse procedurdéfault because Petitioner'sght to appellate and PCR

counsel is not constitutionaliyuaranteed. This Court agrees.
a. IneffectiveAssistanceof Trial Counsel
The R&R concludes that: (1) Petitioner fdileo demonstrate that any ineffectiy
assistance of trial counsel was substhraiad (2) Petitioner failed to demonstrat
prejudice. Thus, the R&R finds that Petitiosedefault is not excused by ineffectivs

assistance of trial counsel. (Doc. 87 3+20). Petitioner objects tbis finding, arguing

@ @

1%

that because the sentencingaph of the trial was not complete until after the enactment

of SB 1449, his trial counsel's performana@as deficient for failure to move for g

mistrial prior to sentencing. (Doc. 98 a7-19). However, contrary to Petitioner’

objections, the R&R was careful to review taunsel’s conduct during the actual trial

as well as post-trial/pre-sentencing. (D8¢.at 13—-20). The R&R finds that Petitioner

counsel was not ineffective during trial for fadj to predict a changa law (Doc. 87 at

14-15), and this Court agreesdditionally, the R&R findghat Petitioner’s counsel was

not ineffective during the post-trial/pre-¢encing (Doc. 87 at 15—-20) phase by applyit
a two-part test fromWilson v. Henry to determine whether prejudice exists und
Stricklandv. Washington466 U.S. 668 (1984), fdailure to file a motionWilson v.
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Henry, 185 F.3d 986, 990 (9th Cir. 99) (“To show prejudice undestrickland from
failure to file a motion, [Petitiner] must show that (1) hadslgounsel filed the motion, it
Is reasonable that the trial court would hayanted it as meritorious, and (2) had tf
motion been granted, it is reasonable ttiere would have been an outcome mg
favorable to him.”).

As part of its analysis under thdenry test, the R&R reviews the evidenc
presented and the pertinent provisionstloé jury instructions. Here, the jury wa
instructed that “[e]Jven though a person is justified in tler@iag or usingohysical force
or deadly physical force against anotheinitioing so such person recklessly injures
recklessly kills an innocent third person, the justificatedforded is unavailable in a
prosecution for the reckless imuor reckless killing of thennocent third person.” (Doc.
65-8, Ex. UU, at 208). The R&R reviewsstimony from Mark Hernandez, Phillig
Hernandez, Carlos Galindo,dDianna Murillo, and based dhat testimony concludes
that Petitioner's conduct was sufficiently reddethat the justification of self-defens
was negated by Petitioner's reckless cond(idbc. 87 at 16—20 Consequently, the
R&R finds, and this Court agrees, thattiff@ener failed to demonstrate a reasonakl
probability of a different outcome if the burdef proving self-defese switched to the
prosecution, thus, Petitioner failéd establish prejudice und&trickland (Doc. 87 at
20).

b. Ineffective Assistance of Appellate and PCR Counsel

It is not clear whether Petitioner actually objects to R&R’s findings that
ineffective assistance of appellate couresad ineffective assistance of post-convictic
counsel do not excuse procedural defadttvertheless, this Cauholds that the R&R
was correct in its findings.

1 Failureto Arguethe Effects of SB 1449

In “proceedings|,] for with the Constitution does not gaatee the assistance ¢

counsel at all, attorney error canmuovide cause texcuse a default.Davila v. Davis

137 S. Ct. at 2066. I6oleman v. Thompspthe Supreme Court hettat attorney error
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committed in the course of state post-cation proceedings—fawhich the Constitution
does not guarantee the right to counsel—oarsupply cause to excuse a procedural
default that occurs in those proceedingGeleman 501 U.S. at 757. Additionally, in
Davila v. Davis the Supreme Court further clarifiethat appellate counsel is nqt
constitutionally guaranteed, and similarly canextuse procedural default. 137 S. Ct. jat
2065. Therefore, the R&R worrect that Petitioner’s claims of ineffective assistance| of

appellate counsel for failure to argue thtees of SB 1449 and claims of ineffectiv

11%

assistance of PCR counsel for failing to artue effects of SB 1449 would not excuse
the procedural default.
2 Failure to Argue Ineffective-Assistance-of-Trial-

Counsel

The Supreme Court announced a narrow exception toCtileman rule in
Martinez v. Ryanholding that where post-convictiamounsel fails to raise ineffective:
assistance-of-trial counsel as a claim—iates where PCR is the first opportunity to
make such a claim—a Petitioner seeking labeeslief is not procedurally barred from
review.Martinez v. Ryan566 U.S. 1 (2012). Undédartinez a petitioner may establish
cause for the procedural default of an inetitee assistance claifoy demonstrating two
things: (1) ‘counsel in the initial reviewollateral proceeding, where the claim should
have been raised, was iretfive under the standards $frickland. . .” and (2) ‘the
underlying ineffective-assistance-of-trial-coahslaim is a substdial one, which is to
say that the prisoner must demongrttat the claim has some meritCook v. Ryan
688 F.3d 598, 607 (9th Cir. 2012) (quotidgrtinez 566 U.S. at 14).

The R&R finds that, evennder this exception, Petitier failed to demonstratg

that Petitioner's PCR counsel was ineffective because the underlying ineffective

assistance-of-trial-counsel claim was nabstantial (Doc. 87 at 13), and this Court

v

agrees. As discussed above, becaus#idper failed to dermonstrate a reasonable
probability of a different outcome if the burdef proving self-defese switched to the

prosecution, Petitioner failed &stablish prejudice und&trickland and the ineffective-

-8-
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assistance-of-trial-counsel claim is not substantial as requirbthtiinez?

il. Fundamental Miscarriage of Justice- Actual Innocence

A federal court may review the merits afprocedurally defaulted claim if the

petitioner demonstrates that failure to consiter merits of thatlaim will result in a
“fundamental miscarriage of justiceSchlup v. Delp 513 U.S. 298, 327 (1995). A

113

“fundamental miscarriage of justice” mas when “a constitional violation has
probably resulted in theonviction of one who isctually innocent.”1d. (citing Murray,

477 U.S. at 496). Petitionetoes not object to the R&s finding that Petitioner’s

procedural default is not overcome by a simgwof actual innocence (Doc. 87 at 20-21);

therefore, this Court accepts the R&R’s analysis.
V. Merits Review

Under a merits review, the R&R concledthat Petitioner's self-defense claim
fail as a matter of federal law. (Doc. &t 25). In his Amended Petition (Doc. 5
Petitioner argues he was wronljjuconvicted becauséhe burden of mof at his jury
trial required him to prove self-defense bypr@ponderance of evidence, in violation (
the Fifth, Sixth, and Fourteenth Am@ments. The R&R finds that because tf
Constitution does not prohibgtates from requiring defenaks to prove self-defense
Petitioner's claim that the State improperhqueed him to prove self-defense is nc
cognizable on habeas review. Petitioner cigjdy arguing that the reasoning in supp(
of the finding was erroneous. (Doc. 98 atllf. This Court disagrees with Petitioner.

A. Law

A federal court may not grant a writ ofdeas corpus to a state prisoner on a cla

adjudicated on the merits in state courbgeredings unless the state court reache

decision contrary to clearly establishedideal law, or one involving an unreasonabjle

2 According to theSupreme Court iavila v. Davis theMartinezexception only
extended to ineffective assistance ofstpoonviction counselfor failing to argue
ineffective assistance of trial counsel, @ofailure of post-conviction counsel to argy
ineffective assistance of appellate counBalvila, 137 S. Ct. at 2063rherefore, such a
claim of ineffective assistance of appellaiunsel would alsmot excuse Petitioner’s
procedural default.
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application of clearly estabhgd federal law, or unless te&ate court decision was bassg
on an unreasonable determination of the facttéght of the evidene presented in the
state court proceedingee28 U.S.C. § 2254(dMitchell v. Esparza540 U.S. 12, 14

(2003).
A state court's decision is “contrary to” our clearly established
law if it applies a rule thatantradicts the governing law set
forth in our cases or if it confronts a set of facts that are
materially indistinguishable fra a decision of this Court and
nevertheless arrives at a rislifferent from our precedent.

Mitchell, 540 U.S. at 14 (internal cttans and quotations omitted).

Under habeas corpus review, aftetedemining whether tht the decision was
contrary to federal law, the next inquirg “whether the errofrhad substantial and
injurious effect or influence,’ ”
v. Pliler, 551 U.S. 112 (2007Brecht v. Abrahamsob07 U.S. 619, 6381993) (quoting
Kotteakos v. United State328 U.S. 750, 766 (1946) ahohited States v. Land74 U.S.

438, 449 (1986), respectively).

and whether the error resulted in “actual prejudicg.”

B. Analysis

Here, Petitioner argues that a retroactive change in state law regarding the |
of proof for self-defense violated his rightinder the Fifth, Sixth, and Fourteenf
Amendments. Petitioner's argument is etisdlg three-fold: (3 that Petitioner was
deprived of a fair trial becae the jury received incorregelry instructions, (2) Petitioner
was denied his right to the effective assistaaf counsel, and \®etitioner was deprived
of fair trial because the burden of prawmfder the former law was unconstitutional.

I Jury Instructions

The R&R concludes that thetroactive effect of SB449 was an issue of stat
law rather than federal law and is therefarot cognizable under habeas review; tf
Court agrees. Here, when theyjudeliberated, the jury instctions reflected the correci
law at the time. Petitioner's claim regardingcorrect jury instrations surfaced only
because of SB 1449’s retroactive effect. Tt@goactive law was solely the product ¢

the Arizona legislature and the enforcementhait law falls withinthe purview of the
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state, not the federal courSee La Rue v. McCarthg33 F.2d 140, 14th Cir. 1987)
(“The retroactivity of a statehange of law is a state question and the federal Constity
has no voice upon the subject.”)

Additionally, even if the instictions were considereddorrect, the mere fact of &
state law error in jury instructions is amsufficient basis for federal habeas religte
Estelle v. McGuire502 U.S. 62, 71-72 (1991). Incorrgary instructions may provide a
basis for obtaining habeas relief only wherthé‘ ailing instruction bytself so infected
the entire trial that #resulting conviction vialtes due process.Estelle 502 U.S. at 72
(quoting Cupp v. Naughterd14 U.S. 141, 1471973)). Thus, in ordeto grant habeas
relief on the basis of incorrect jury instructiptiss Court must findhat: (1) the incorrect
instructions created constitutional error g@)Yithe constitutional error was not harmles
See Brecht507 U.S. at 637-3&Estelle 502 U.S. at 72Evanchyk v. Stewar840 F.3d
933, 939 (9th Cir. 2003). Tdetermine whether an error l@rmless, the Court mus
assess whether the error resulted in “actual prejudsse"Brechtc07 U.S. at 637-38.

tion

!

S.

t

The instruction at issue here did not isfect the trial as to amount to a dje

process violation. On the contrary, here the jury was also instructed that “[e]ven th
person is justified in threatamy or using physical force ateadly physical force agains
another, if in doing so sugberson recklessly injures orcidessly kills aninnocent third
person, the justification affoed is unavailable in a prosemn for the reckless injury or
reckless killing of the innocemhird person.” (Doc65-8, Ex. UU, aR08). Petitioner shot

an AK-47 into traffic and killed an innoceblystander; and as discussed above, sl

conduct was sufficiently reclds that the justification ofelf-defense was negated.

Accordingly, because the seléf@nse justification was negdtea retroactive change ir
law regarding the burden of proof of afs#gfense claim would not have affecte
Petitioner's conviction. Therefore, any ertbat may or may nohave existed did not
result in actual prejudice against Petitioner and was therefore harmless.

. Ineffective Assistance of Counsel

Petitioner’'s claim of ineffective assistan of trial counsel likewise fails on its
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merits® Under Strickland v. Washingtonan ineffective asstance claim has two
components: (1) a petitioner stishow that counsel's pemisance was deficient, and (2
that the deficiency prejudicedeldefense. 466 U.S. at 68@.order to show prejudice,
Petitioner “must show that there is a m@a@ble probability that, but for counsel’
unprofessional errors, the result of theogweding would havebeen different. A
reasonable probability is a probability soif@int to undermineconfidence in the
outcome.”Strickland 466 U.S. at 694. He, Petitioner’s actions resulted in the reckle
killing of a third-party and, as discussebove, Petitioner failed to demonstrate
reasonable probability of a different outconiethe burden of mving self-defense
switched to the prosecutiotijus, Petitioner failed testablish prejudice und&itrickland
Further, as discussed above, counsel's pmidace was not deficient because the ju
instructions were correct at the time of trial.
iii.  Burden of Proof

The R&R concludes that Petitioner's de were not cognizable under habe
review because the Supreme Court has recogizg requiring a dendant to bear the
burden of proving anfermative defense does not violatee Constitution, and this Cour
agrees.See Martin v. Ohip480 U.S. 228 (1987) (holdinipat jury instructions which
placed on the defendant thmirden of proving self-dehse by a preponderance (
evidence did not violate due process where yuag instructed that inust find that state
had proved all elements oficre beyond a reasonable doulsge alsoSmith v. United
States 568 U.S. 106, 113 (2013) (“The usualerthat a defendant bears the burden
proving affirmative defenses is justifidd/ a compelling, commonsense intuition[.]”
Gonzalez v. Ryarb51 F. App’x. 909, 913-14 (9th ICi2014) (holding that states do ng

violate the Constitution if they place tHamurden of proof for self-defense on the

* Petitioner's claims concerning ineffae assistance of appellate and PQ
counsel are not cognizable under federdlelas review because the Supreme Court
held that, generally, there is no constitutionghtito the effective ssistance of afgellate
c():rt P?I;O%%unseseeColeman v. Thompspb01 U.S. at 752 andavila v. Davis 137 S.

. a .
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defendant). Thus, Petitioner’s clesige to the jury instruans as unconstitutional, under
the former version of the lawso fails on the merits.
VI.  Conclusion

Based on the foregoing,

IT IS ORDERED that the Report and Recommetida (Doc. 87) is accepted
The objections (Doc. 98) are overruled. T@kerk of the Court sill enter judgment
denying and dismissing the Anaed Petition, with prejudice.

IT IS FINALLY ORDERED that pursuant to Rule 1df the Rules Governing
Section 2254 Cases, ihe event Petitioner files an appahk Court deniessuance of a
certificate of appealability becaudesmissal of portions dhe petition is based on a plaip
procedural bar and juristsowld not find this Court's mcedural ruling debatablsge
Slack v. McDaniel529 U.S. 473, 484 (2000), andtiBener has not made a substantial
showing of the denial of a constitutional rigbe¢e28 U.S.C. § 2253(c)(2).

Dated this 8th daof March, 2018.

James A. Teillxﬂrg
Senior United States District Judge
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