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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Paul Mitchell Cotton, No. CV-16-2230-PHX DGC
Plaintiff, ORDER
V.

Carolyn W. Colvin, Acting Commissionef
of Social Security,

Defendant.

13

Plaintiff Paul Mitchell Cotton seeks review under 42 U.S.C. § 405(g) of the final

decision of the Commissioner of Socialc8ety (“the Commissioner”), which denied
him disability insurance benefits and suppletaésecurity incomender sections 216(i),
223(d), and 1614(a)(3)(A) of ¢hSocial Security Act. Because the decision of thg
Administrative Law Judge (“ALJ”) is basexh legal error, the Commissioner’s decisic
will be vacated and the matter remandadidother administrative proceedings.

l. Background.

On August 5, 2009, Plaiff applied for disability insurance benefits and

supplemental security income, allegingsability beginning December 21, 2008§.

Plaintiff subsequently ameed his claim to a closegeriod of disability, from
September 6, 2008 through June 30, 201h March 2012, the ALJ issued a

unfavorable decision. In May 2013, thectad Security Administration Appeals Council

vacated and remanded. A smed hearing occurred on OctalE?, 2014, where Plaintiff
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appeared by video with his attorney andifiesl before the ALJ. A vocational expert

also testified. On January 23015, the ALJ foundhat Plaintiff was not disabled within

the meaning of the Social Security Act. eTAppeals Council denied Plaintiff's reques$

for review, making the ALJ’s decisidhe Commissioner’s final decision.
Il. Legal Standard.

The district court reviews only those issuraised by the party challenging th
ALJ’s decision. See Lewis v. ApfeR36 F.3d 503, 517 n.13tfOBCir. 2001). The court
may set aside the Commissioner’s disability deieation only if the determination is
not supported by substantial evideror is based on legal errc@rn v. Astrue495 F.3d
625, 630 (9th Cir. 2007). uBstantial evidence is mothan a scintilla, less than 4
preponderance, and relevant evidence thraaonable person might accept as adequ
to support a conclusion considey the record as a wholdd. In determining whether
substantial evidence supportgi@cision, the court must consider the record as a wh
and may not affirm simply by isolating apscific quantum of supporting evidencdd.
As a general rule, “[w]lherehe evidence is susceptibte more than one rationa
interpretation, one of whiclupports the ALJ’'s decision,dhALJ’s conclusion must be
upheld.” Thomas v. Barnhay278 F.3d 947, 954 (9th CR002) (citations omitted).

Harmless error principles apply inetlSocial Security Act contextMolina v.
Astrue 674 F.3d 1104, 1115 (9th rCi2012). An error is haless if there remains
substantial evidence supporting the ALdiscision and the error does not affect t
ultimate nondisability determinationld. The claimant usually bears the burden
showing that an error is harmfuld. at 1111.

[ll.  The ALJ’s Five-Step Evaluation Process.

To determine whether a claimant is digabfor purposes of the Social Securit
Act, the ALJ follows a five-step process. @0F.R. 8§ 404.1520(a). The claimant bea
the burden of proof on the first four stepglahe burden shift®o the Commissioner at
step five. Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999).
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At the first step, the ALJ determineshether the claimant is engaging i
substantial gainful activity.20 C.F.R. 8 404.1520(a)(4)(i)If so, the claimant is not
disabled and the inquiry endil. At step two, the ALJ detmines whether the claiman
has a “severe” medically determinablephysical or mental impairment
8 404.1520(a)(4)(ii). If not, the claimaistnot disabled and the inquiry endd. At step
three, the ALJ considers wther the claimant’s impairment or combination
impairments meets or medically equals apaimment listed in Appendix 1 to Subpart
of 20 C.F.R. Pt. 404. § 404.1520(a)(4)(iilf.so, the claimant is automatically found t

be disabled.ld. If not, the ALJ proceeds ttep four. At stepdur, the ALJ assesses the

claimant’s residual functional capacity (“RECiAnd determines whwetr the claimant is
still capable of performing pastlevant work. 8 404.1520(d)(iv). If so, the claimant
Is not disabled and the inquiry endsl. If not, the ALJ proceeds to the fifth and fine
step, where he determines whether the clatman perform any other work based on t
claimant’s RFC, age, education, and werperience. 8§ 404520(a)(4)(v). If so, the
claimant is not disabledd. If not, the claimant is disabledd.

At step one, the ALJ found dh Plaintiff meets the insured status requirements
the Social Security Act tbugh March 31, 2014, and ah he has not engaged i

substantial gainful activity during the periad September 6, 2008 through June 30,
2010. At step two, the ALJ found thataRitiff has the following severe impairments:

lumbar degenerative disc disease, hepatitis C, coronary arthrosclstiatsis post stent
and history of methamphetamine, crack coeainSD, alcohol, and marijuana use. A
step three, the ALJ determinguht Plaintiff does not hawen impairment or combination
of impairments that meets or medically elguan impairment listed in Appendix 1 tq
Subpart P of 20 C.F.R. Pt. 404t step four, the ALJ founthat Plaintiff has the RFC to
perform “the full range of medium work asfaed in 20 CFR 404.1567(c).” A.R. 17
The ALJ further found that Plaintiff has nogbaelevant work. At step five, the AL

concluded that, considering attiff's age, education, wk experience, and residua|
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functional capacity between September 6, 2808 June 30, 2010, there were jobs that

174

existed in significant numbers in the tiomal economy that Plaintiff could have
performed.

V.  Analysis.

| N

Plaintiff argues the ALJ’s decision is defiwe for four reasons: (1) the ALJ erre
in rejecting the assessment of Plaintiffieating physician, Kyle Norris, M.D., by
conflating his assessment with one of a trepphysician assistant; (2) the ALJ erred |n
finding that Plaintiff was “not entirely creddy in the absence afpecific, clear, and
convincing reasons supported by substamtiédlence; (3) the ALJ erred in determining
Plaintiff's work capacities withut articulated reasons supfeat by substantial evidence|,
and (4) the ALJ erred in relying on the medliecacational guidelinesn Appendix 2 of

the regulations, commonly known as the “grid® "determine that Plaintiff could havg

A4

performed a significant number aflys in the national economy.
A.  Weighing of Medical Source Evidence.
Plaintiff argues that the ALJ improperly igbed the medical opinions of Dr. Kylg
Norris and Mr. Greg Harris, PAC, by cortiteg the two opinions and failing to even
mention the latter by name.

1. Legal Standard
The Ninth Circuit distinguishes betweehe opinions of treating physiciang

examining physicians, and n@xamining physiciansSee Lester v. Chate8l F.3d 821,
830 (9th Cir. 1995). Gendhg an ALJ should give gratest weight to a treating
physician’s opinion and more weight to tbpinion of an examining physician than ja
non-examining physician.See Andrews v. Shalal&3 F.3d 1035, @40-41 (9th Cir.
1995); see also20 C.F.R. § 404.1527(c)(2)-(6) (listirfgctors to be considered when
evaluating opinion evidence, including lenghfi examining or tating relationship,
frequency of examination, oeistency with the record, and support from objective

evidence). If it is not contradicted by anet doctor’s opinion, thepinion of a treating
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or examining physician can be rejectedydor clear and conwcing reasonsLester 81
F.3d at 830 (citindembrey v. Bower849 F.2d 418, 42@®th Cir. 1988)).

A contradicted opinion o& treating or examining physn can be rejected only
for “specific and legitimate reasons that aupported by substi#zad evidence in the
record.” Lester 81 F.3d at 830-31 (citingndrews 53 F.3d at 1043)An ALJ meets this
standard “by setting out a @ded and thorough summary tfe facts and conflicting
clinical evidence, stating his integtation thereof, and making findings.Cotton v.
Bowen 799 F.2d 1403, 1408 (91@ir. 1986). “The ALJ mustlo more than offer his
conclusions. He must set forth his own intetptions and explain why they, rather than
the doctors’, are correct.Embrey 849 F.2d at 421-22.

2. Kyle Norris, M.D. and Gregory Harris, PAC.
Dr. Norris’ medical opinion is not comdicted by any other medical opinio

—

referenced by the ALJ in thepinion. Thus, the ALJ couldiscount his opinion only for
clear and convincing reasond.ester 81 F.3d at 830. The ALJ could discount the
opinion of Mr. Harris by providing “germaneeasons” that are “substantiated by the
record.” See Molina674 F.3d at 1111.

The ALJ's analysis of the medical opni evidence is brief and mentions only
two opinions: one from Dr. Jane Dill andetlother from a “Mr. Norris.” A.R. 20.
Between December 2008 and Jagu2009, Dr. Dill examined Rintiff on four separate
occasions in response to his apgaiion for workers’ compensationd. Each time, Dr.
Dill placed Plaintiff on some level of tguorary work restriction, ranging from ng
activity for two days to nlifting over 15 pounds opush/pull over 30 pounds for a
week. Id.

According to the ALJ’s opinion, “Mr. Nois” provided Plaintiff with four work

status assessments between April and dt@2809. The ALJ smmarized as follows:

On April 1, 2009 to April 5, @09, Mr. Norris completed a workers
compensation assessment and opinedtiieatlaimant was unable to work.
In May 2009, Mr. Norris reported theamnant could return to work on a

-5-
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part time basis and could use stairst@erated. However, in June 3 and
June 18, 2009, Mr. Norris opined thaichant was unable to work. It must
be noted that Mr. Norris, as a physitmassistant, is not an “acceptable
medical source”, and his opinions aansidered “otheevidence” (20 CFR
404.1513(d)(l) and 416.913(d)(Ine Social Security Ruling 06-03p).

A.R. 20.

The ALJ clearly confused and conflatéx® opinions of Dr. Kyle Norris and Mr.
Gregory Harris, PAC. The record shows thtrt Harris filled out three of the four work
status forms — April 1-5 (A.R. 867), JuBgA.R. 865), and June 18, 2009 (A.R. 864)
and recommended no work foraiitiff each time. Dr. Norris completed only the “Mal
2009” work status form, wherhe recommended that claimant could return to work
four hours each day and coulde the stairs as toleratedd.R. 386, 866. The ALJ
mentions the May 2009 recommendation onlytreeswork of “Mr. Naris,” combines it
with the three evaluations done by Mr. Harris, and completely ignores the fact tha
Norris recommended that Plaintiff be resettfrom working more than four hours pe
day. A.R. 20, 866.

The Commissioner concedésat the ALJ confused Dr. Norris and Mr. Harrig

Doc. 11 at 5. The Commissioner argues that the error was not prejudicial, hov
because their work status updates “do not establish that Plaintiff was unable to wor
time for at least 12 consecutimeonths. Therefore, any errim the ALJ’s evaluation of
these opinions did not likely affect the ALXecision that Plaintiff was not disabled.
Doc. 11 at 5-6. The Commissioner also aggtleat “the authors of the work statu
evaluations did not specifically link their assment of Plaintiff's ability to perform work
activities to their medical findings. . . . U$ the ALJ reasonably found that the wo

status updates are contradicbgdthe provider’s records.Id. at 6.

The Commissioner’'s argumentuspersuasive. Eventiie Court were to assume

that the work status updates from Aprirdagh June of 2009 do not establish th

Plaintiff would have been dibked for a period of 12 coasutive months, or were no
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linked to medical findings, the ALdid not rely on that reasog in her opinion. It is
well settled that the Court may review the JAd_decision only on #hbasis of reasoning
provided by the ALJ. The Court — an&t@ommissioner — cannot find other reasons
support the ALJ’s decisionSee Bray v. Comm’r dboc. Sec. Admin554 F.3d 1219,
1225 (9th Cir. 2009) (@urt must “review the ALJ’s decision based on the reasoning

factual findings offered by the ALJ — npbst hocrationalizations that attempt to intuit

what the adjudicator may have been thinking”).
Besides confusing Norris and Harrithe ALJ provided these reasons fq

discounting their opinions:

Medical reports generated in the aaxitof a workerscompensation claim
are adversarial in nature. The clamtia treating physician in the context
of a workers’ compensation claimtef serves as an advocate for the
claimant and describes excessive limitations to enhance the claimant’s
financial recovery. In addition, theefinition of disaldity in a workers’
compensation case is not the sameaaSocial Security disability case.
Workers’ compensation cases look onlyred claimant’s ability to return to
the job being performed at the time thie injury. Fnally, whether the
claimant is “disabled” is a deternation reserved to the Commissioner (20
CFR 404.1527(e) and 416.927(e)pda SSR 96-5p). Therefore, the
credibility and relevancef the opinions of D Dill and Mr. Norris are
limited because of his status as tnegisources in the claimant’s workers’
compensation claim and their contradictory opinion with that of other
examining and non-examining physiegaof record including their own
records and the claimant’s repaifiat only note minimal limitations.

A.R. 20.

Discounting the medical opinions of Dr. iis and Mr. Harris on the basis of the

assumedmotivations amounts to speculationlt does not constitute a clear and

convincing reason for rejecting Norris or amgane reason for rejecting Harris. As th
Ninth Circuit has explained, “[tjhe purpo$& which medical reportare obtained does

not provide a lgitimate basis for rejecting them[dihd “[tihe Secretary may not assum
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that doctors routinely lie in order to helgeir patients collect disability benefitsl’ester
81 F.3d at 832.

The ALJ also states that the opinioofs Dr. Norris and Mr. Harris contradict
“other examining and non-examining physisaof record including their own record
and the claimant’s reports” (A.R. 20), but $hés to provide any itation to these other
physicians or their records. Such a genamal ambiguous justification falls far short ¢
providing “clear and convincing” reasong fdiscounting a treating physician’s opinior
Robbins v. Soc. Sec. Adm66 F.3d 880,84 (9th Cir. 2006).

The Commissioner arguesathany error the ALJ madeis ultimately harmless
because Plaintiff refused to attend a phgisconsultative examination scheduled by tl
Commissioner on November 23, 2009, antdlhg refusal to attend a consultativ
examination is grounds to find a claimaot disabled.” Doc. 11 at ggeA.R. 18, 82-
83, 86, 113, 121-122, 492. But this was tia basis for the ALJ’s decision, and th
Court therefore may not rely on iSee Bray554 F.3d at 1225. The ALJ’s opinion dog

mention Plaintiff's missed congative exam in passing, buteshever cited it as a factof

for discounting the medical opinio$ Dr. Norris and Mr. HarrisSeeA.R. 19, 21. The
Ninth Circuit has made clear that the hbass error rule can apply “where the AL
provided one or more invalid reasons foslmilieving a claimant’s testimony, but als
provided valid reasons that wesepported by the record3ee Molina674 F.3d at 1115.
Here, the ALJ failed to proved any valid reason for discoting the opinions of Dr.
Norris and Mr. Harris.

The ALJ committed legal error in disatting the opinions oDr. Norris and Mr.

Harris, and error was not harmless.

! Plaintiff asserts Dr. Norris was retainéal review the workers’ compensatio
claim after Plaintiff filed it, not to make th&daim on Plaintiff's behalf. Doc. 10 at 12
Plaintiff provides no cite to the record, libe Court notes that several documents sigr
by Dr. Norris or Mr. Harris are copied to ‘dkkman’s Comp Carrier” (A.R. 382, 385
387,389).
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B. The ALJ Did Not Err in Evaluati ng Plaintiff's Credibility.
In evaluating the credibilitgpf a claimant’s testimony garding subjective pain or
other symptoms, the ALJ is required to engagea two-step analysis: (1) determin
whether the claimant presented objective madevidence of an ipairment that could
reasonably be expected to puocd some degree of the pain or other symptoms alleg

and, if there is no evidence of malingering, (2) reject the claimant’'s testimony abol

severity of the symptoms only by giving speg clear, and convincing reasons for the

rejection. Vasquez v. Astry®&72 F.3d 586, 591 (9th Cir. 2009).

The ALJ found that Plaintiffs medidg determinable impairments coulg
reasonably be expected tousa the alleged symptoms. elALJ then foand Plaintiff's
statements regarding the inteépspersistence, and limitingffects of the symptoms no
credible to the extent they are inconsistesth the ALJ’s residual functional capacity
assessment. The ALJ gave several specific reasons.

First, the ALJ cited a number of favofalmedical findings. On December 23
2008, a magnetic resonance image (MRI) sslaowed mild degenerative narrowing §
L4-L5. Id. at 18. During select examinationsaiRtiff reported no acute distress, norm
alignment in the lower extraties, and normal range of mon. In May 2@9, Plaintiff
reported 75% improvement after a facet injioxt A few months later, Plaintiff agair
reported a good response to faogections. In October 200@Jaintiff stated that he had
80% overall pain relief from facet injectis and stopjk using his narcotic pain
medication. Although other tests showed some concerning results, the ALJ note
recent medical records from Flagstaff diteal Center reveal no significan
musculoskeletal complaintdd. at 19.

Second, the records indicatefilled prescriptions for paimedication, lapses in
treatment, and inconsistent reports.

Third, Plaintiff provided no evidence of weight losdnability to sleep, or

concentration problems due to pain.
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Fourth, Plaintiff refused to attend théneduled physical consultative examinatid
scheduled by the Commissiaoren November 23, 20009.
These reasons are specific, and the Couticpéarly finds the fourth reason to b
clear and convincing. Relevant regulatigrevide that the Commissioner can find

claimant not disabled when the claimant fadsappear for a coolative examination.

n

A)”4

a

20 C.F.R. 8§404.1518. The same failuomstitutes a clear and convincing reason for

disbelieving Plaintiff's claims of serioussdibility. The Court therefore concludes th
the ALJ met the necessary standarddiscounting Plaintiff's testimony.Molina, 674

F.3d at 1112 (“In evaluating the claimanttestimony, the ALJ may use ordinar

techniques of credibility evaluation[,]” includingpnsideration of “inconsistencies eithe

in the claimant’'s testimony or betweenetitestimony and the claimant’'s condug
unexplained or inadequately explained failtoeseek treatment or to follow a prescribg
course of treatment, and whether the clainesugiages in daily activitieinconsistent with
the alleged symptoms.”).

To be sure, there are portions of thedmal record that support Plaintiff's
testimony, including physical erinations showing an antalggait, pain with palpation
over the lower lumbar spine, and a diageosf degenerative disc disease, lumb
displacement, and back pain. Plaintiff also has undergone several procedures
back, underwent cardiac caugation on June 23, 2010 forshcoronary artery disease

and had significant medication side-effectslavlundergoing two separate 48-week lor

At

18

d

ar
for |

g

interferon treatments for hepatitis @. at 18-19. This evidence provides some supplort

for Plaintiff's claims, but “[where the evidence ®usceptible to morthan one rational
interpretation, one of whickupports the ALJ’s decision,dhALJ’s conclusion must be
upheld.” Thomas278 F.3d at 954.

The Court finds that the ALprovided sufficient reaserto justify her credibility

assessment of Plaintiff's testimony.

-10 -




© 00 N O o b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N O 00N W N P O © 0N O 0 W N B O

C.  The ALJ’'s Determination of Plaintiff's RFC.
Plaintiff contends that the ALJ committéegal error by detenining Plaintiff's

work capacities without articulated reasagpported by substantial evidence in the
record. Doc. 10 at 18. Because the Chag determined that the ALJ committed legal
error by discounting the medical opinion$ Dr. Norris and Mr. Harris, the ALJ’s
decision will be vacated andmanded. Upon remand, am&FC determination will be
made and the medical opinions of Dr. Nowmisd Mr. Harris shoulde afforded proper
weight at that time. Thus, the Court neeat determine whether the ALJ erred in h
determination of Riintiff's RFC.

[12)
=

D. The ALJ’s Reliance on the Medic&Vocational Guidelines.
In some cases, it is appropriate foe tALJ to rely on the Medical-Vocationa

Guidelines to determine whetha claimant can perform wotkat exists in “significant
numbers” in the national economy. The dWml-Vocational Guidelines are a matrix
system for handling claimsdhinvolve substantially uniform levels of impairmer8ee
20 C.F.R. pt. 404, subpt. P,m@. The Guidelinepresent, in table form, a short-hand
method for determining the availability andnmboers of suitable jobs for a claimant.
These tables are commonly known as “the gtidThe grids are matrices of the “four
factors identified by Congress — physical abjlége, education,na work experience —
and set forth rules that identify whether jotegjuiring specific cmbinations of these
factors exist in significant nunelps in the national economyMeckler v. Campbel461
U.S. 458, 461-62 (1983).

When an impairment, sudaks pain, only affects thelaimants ability to perform
the nonexertional aspects of wardated activities, “the rulda appendix 2 do not direct
factual conclusions of disablemt not disabled.” 20 C.R. 8 404.1569a (c)(2). Stateq

differently, “[a] non-exertional impairnmt, if sufficiently severe, may limit the

e

claimant’s functional capacity in ways natntemplated by the guidelines. In such|a

-11 -
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case, the guidelines walibe inapplicable.”Tackett v. Apfel180 F.3d 10941101 (9th
Cir. 1999)°

“The Commissioner’s need fafficiency justifies use othe grids at step five
where theycompletely and accuratelsepresent a claimant’s limitations.Id. at 1102
(emphasis in original). “The fact that non-exertional limitation is alleged does n
automatically preclude applitan of the grids. The AL%hould first determine if a
claimant’s non-exertional liftations significantly limit therange of work permitted by
his exertional limitations.”Id. “[A] vocational expert is required only when there a
significant and sufficiently severe non-exenal limitations not aawunted for in the
grid.” Hoopai v. Astrug499 F.3d 1071, 107®th Cir. 2007).

Plaintiff alleges that the ALJ’s reliae on the grids was inappropriate becau
Plaintiff “suffered nonexertional impairmengsifficiently severe a® impact his ability
to work,” including “pain and associatetimitations relatedto his orthopedic
impairments.” Doc. 10 a22. The Commissioner arguesathPlaintiff has failed to
demonstrate prejudicial error because PIldihtas not identified evidence establishing

nonexertional limitation that the ALJ erranesly disregarded. Doc. 11 at 12.

As discussed above, the Court has fouegal error elsewhere in the ALJ'$

decision, and will remand fofurther proceedings. Thusike the determination of
Plaintiff's RFC, this issue iV necessarily be revisitedThe Court notes that the AL

failed to includeany discussiorof Plaintiff's nonexertionalimitations in her step five

2 Nonexertional limitations are defined 20 C.F.R. § 404.1569a (c), and includ
“limitations and restrictions imposed by yampairment(s) and related symptoms, su
as pain, affect only your ability to meetetldemands of jobs other than the streng
demands[.]” Examples of noxertional limitations includ having difficulty with the
following areas: functioning because of nervasxiety, or depression; concentratin
understanding or remerabng detailed instructions; segi or hearing; tolerating somg
physical feature of certain work settings, sashdust or fumes; or performing a postur
function such as reaching, handling, stogpiclimbing, crawling, or crouching. 2(
C.F.R. 8 404.1569a (c) (i)-(vi).
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analysis. SeeA.R. 21-22. On remand, prior to relgiron the grids irstep five, the ALJ
must provide analysis of whiylaintiff's nonexertional limithons do not preclude their
use. See Tackettl80 F.3d at 1102.

E. Remand.

Where an ALJ fails to proge adequate reasons foijeaeing the opinion of a
physician, the Court must credit that opinion as truester 81 F.3d at 834. An action
should be remanded for an immediate awardesfefits when the following three factor
are satisfied: (1) the record has bemily developed and further administrativ
proceedings would serve noeisl purpose; (2) the ALJ bafailed to provide legally
sufficient reasons for rejecting evidence, wieetclaimant testimoy or medical opinion;
and (3) if the improperly discredited evidenwere credited as true, the ALJ would |
required to find the claimant disabled on remar@arrison v. Colvin 759 F.3d 995,
1020 (9th Qi. 2014) (citingRyan v. Comm’r of Soc. Sgb28 F.3d 1194, 1202 (9th Cir
2008),Lingenfelter v. Astrues04 F.3d 1028, 104(@®th Cir. 2007)Orn, 495 F.3d at 640,
Benecke v. Barnhar379 F.3d 587, 598th Cir. 2004), anédmolen v. Chatei80 F.3d
1273, 1292 (9th Cir. 95)). There is “flexibility” whid allows “courts to remand for
further proceedings when, eveahough all conditions othe credit-as-true rule arg
satisfied, an evaluation of the record as a wloobates serious doubt that a claimant is
fact, disabled.”Garrison, 759 F.3d at 1020.

The first two factors are satisfied. Fhet development of the medical record

impossible because Plaintiff alleges a closete @& disability. Andin her decision, the

ALJ failed to provide legally sufficient reas®ifor rejecting the treating opinions of Dr.

Norris and Mr. Harris. The third factor iscbse call. The only improperly discredite

evidence was the medical opns of Dr. Norris and Mr. Has, and even when those

opinions are credited as true, they not appear to establitfiat Plaintiff was unable to

work full-time for at least 12onsecutive months.
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Even if all three factors are satisfiedeté is substantial reason in the record
doubt Plaintiff was disabled. For exampbes just mentioned, it is unclear whethg
Plaintiff was unable to work full-time for &ast 12 consecutive months. Additionall)
Mr. Harris recommended that Plaintiff comiglea functional capacity evaluation with
physical therapy group, butdtiff seems to have neverltfmved through as the recorc
contains no such evaluation. A.R. 838. awvis more, Plaintiff refused to attend
consultative examination, whiadl sufficient reason alone fand that a claimant is not
disabled. 20 C.F.R§ 404.1518. These facts were metied on bythe ALJ in her
decision, and thus the Court ynaot rely on them now to uphold the ALJ’s decisi@ee
Bray, 554 F.3d at 1225But when considering the recoad a whole, these facts “creat
serious doubt that [Plaintiff was], in faatlisabled” during the time period allegeq
Garrison, 759 F.3d at 1020. Accamgly, the Court will exerde its discretion to remang
for further proceedings.

IV.  Conclusion.

The ALJ committed legal error by discoungt the medical opion of Dr. Norris

without providing clear andonvincing reasons for doirgp. The ALJ also committed

legal error by discounting thepinion of Mr. Harris withotiproviding germane reason

for doing so. The error was not harmle3$ie Court will vacate the ALJ’s decision and

remand.
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IT IS ORDERED that the final decision of th€éommissioner of Social Security
is vacated and this case isemanded for further proceedings consistent with th
opinion. The Clerk shall enter judgment accordingly t@nchinate this case.

Dated this 7th dagf March, 2017.

Nalb Conttt

David G. Campbell
United States District Judge
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