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Bros. Entertainment Incorporated et al Doc. 1

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
David Kaufman, No. CV-16-02248-PHX-JAT
Plaintiff, ORDER
V.

V\Ilarner Bros. Entertainment Incorporated,|et
al.,

Defendants.

At issue is Plaintiff David Kaufman'’s Plaintiff”) Motion for Reconsideration of
Order Granting Motion for Summary Judgméhereinafter, “Motion” or “Motion for
Reconsideration”) (Doc. 88). Finding this tie® appropriate for decision without ors
argument, the Court now rules on this Motion.

l. BACKGROUND
In an Order dated September 12, 2ah8, Court granted Defendants’ Motion fg

Summary Judgment, and, Alternatively, Motion for Judgment on the Pleadings (Dog.

(Doc. 86). Accordingly, the Clkrof the Court entered judgmiein favor of Defendants on

all claims and dismissetie case with prejudice that same day. (Doc. 87).

~ 1Sed RCiv 7.2(f) [(_;The Court may decide mons without oral argument.”). Upon
Plaintiff's request in his Replys€eDoc. 114 at 1), the Courtitially set oral argument on
Plaintiff's Motion for Reconsideration for Meh 21, 2019. However, after learning th;
counsel for Plaintiff is currely suspended from the State Bar of Arizona and receiving
motion for substitution of counsel in compli@with LRCiv 83.3, the Court vacated org
argument. (Doc. 123). Further, the Court firidat oral argument wad not materially
assist the Court in reachiran informed decision. Aftereviewing Plaintiff’'s Motion,
Defendant’s Response, and Pldiist Reply, the Court findsiothing novel or complex in
the |ssuets as argued in the briefs or revebiethe record thatvould necessitate ora
argument.
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On September 26, 2018, fourteen dafter the Court granted summary judgme
to Defendants, Plaintiff filk the Motion for Reconsiderat at issue. (Doc. 88). Shoulg
the Court forgo granting his Motion, Plaiifitialternatively requests that the Cou
“schedule an evidentiatyearing to explore evidence concerning Plaintiff's search so
he may produce evidence he was not allowed to provide in response to arguments ac
in a reply document.” (Doc. 88 atSee alsdoc. 114 at 8).

Notably, Plaintiff's Motion does natite what Rule he moves undeBegDoc. 88).
In an Order dated October 31, 2018, the €aoted its hesitation “to guess which Ru
Plaintiff intended to move under becauselecting which Rule has significar
consequences regarding wham appeal is due[J"and because “the various Rules ha
different response obligatioasd governing legal standards(Doc. 110 at 1). Therefore
the Court did not speculate taswhich Rule Plaitiff intended to move under and, instea
ordered Defendants to pnd to Plaintiff's Motionby November 13, 2018Id. at 1-2).
In compliance with the Court’s October 20018 Order, Defendants filed their Respon

to Plaintiffs Motion for Reconsideratio of Order Granting Motion for Summary

Judgment (hereinafter, “Response”) of® 112) on November 13, 2018. On

November 21, 2018, Plaintiff filed a Rgph support of his Motion. (Doc. 114).
II.  ANALYSIS
In response to the Court’s observation that Plaintiff's Motion fails to cite what R

he moves under, Defendants point out thatridisof Arizona LochRule LRCiv 7.2(Q)

nt
)
t
that

van

e

Rule

(“LRCiv 7.2(g)”) does not apply because judgrmbas been entered in this case in favor

of Defendants on all claims. (Doc. 112 gt For this reason, Defendants state th

2 SeeFed. R. App. P. 4(a)(4)(A).

3 CompareLRCiv 7.2(g) andViotorola, Inc. v. J.B. Rogers Mechanical Contractor
Inc.,, 215 F.R.D. 581, 586 (D. Ariz. 2008)th Fed. R. Civ. P. 59(egnd McQuillion v.
Duncan 342 F.3d 1012, 101@th Cir. 2003)see alsd-ed. R. Civ. P. 60(b).

% Although the Court’s October 31, 20T&der required that any reply be files
within seven days of the date the respondied, (Doc. 110 at 2), Plaintiff moved for 3
one-day extension to file his Reply, (Ddd.3 at 1-2). On Novemb&®, 2018, the Court

ranted this Motion for Exteren of Time to File Repl In Support of Motion for

econsideration (Doc. 113) to the extersttthe Reply filed on November 21, 2018 wg
deemed timely. (Doc. 115).
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Plaintiff's only recourse was to file motion to alter or amend the judgment under

Fed. R. Civ. P. 59(e)ld.). Even so, Plaintiff insists in iReply that he intends his Motior
as a motion for reconsideratiander LRCiv 7.2(g) rather thdrule 59. (Doc. 114 at 1-2)
However, LRCiv 7.2(g) governmotions for reconsideratn of interlocutory ordersSee
Motorola, Inc. v. J.B. Rodgers Mech. Contractqrs215 F.R.D. 581, 582-83
(D. Ariz. 2003);see also Equal Employment OpporturComm’n v. Gala AZ Holdings,
Inc., No. CV 11-00383-PHX-JAT,®@12 WL 3704697, at *1 n.1 (D. Ariz. Aug. 28, 20172
(noting that the Court appBdhe standard set forthMotorola, Inc. vJ.B. Rodgers Mech.
Contractorsto non-appealable, interlocutory ordelsit applies the standard set forth
Rule 59 to appealable orders). Here, Pldist#ieks reconsideration of an order granti
summary judgment to Defendaratier the entry of final judgent in favor of Defendants
on all claims. $eeDocs. 86—-87). As the Court’s Ord#rSeptember 12, 2018 “end[ed] th
litigation on the merits and [left] nothing ftre court to do but execute the judgment,”
was a final judgment or appealaldeder—not an interlocutory ordeln re Frontier
Properties, Inc. 979 F.2d 1358, 1362 (9th Cir. 1992) (citiG@@tlin v. United States
324 U.S. 229, 233 (1945)Accordingly, LRCiv7.2(g)—and its corresponding analys
underMotorola, Inc. v. J.BRodgers Mech. Contractdrs-does not apply.

Although Plaintiff never indicated which &eral Rule of CivilProcedure governed
his motion, “a motion for reconsideration simmary judgment is appropriately broug
under either Rule 59(e) or Rule 60(bkuller v. M.G. Jewelry 950 F.2d 1437, 1442
(9th Cir. 1991) (holding motion for reconsidépn brought pursuant tocal rules may be
treated as one brought pursuantRole 59(e) or Rule 60(b)see alsoMotorola, Inc,
215 F.R.D. at 582 n.1 (noting thaed. R. Civ. P. 59(e) ari(b) apply to reconsideratior]
of “final jJudgments and appealabitgerlocutory oders”) (quotingBalla v. Idaho State Bd.
of Corrections869 F.2d 461, 466 (9thCiL989)). Because Plaintiff seeks an order alteri
or amending the Judgment in this case and/ibtgon was filed within28 days of the entry

of Judgment, the Court willomstrue Plaintiff's Motion akaving been lmught pursuant

215 F.R.D. at 586.
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to Rule 59(e)Shaka v. RyanNo. CV 15-0050-PHX-SMM2015 WL 4162598, at *1
(D. Ariz. July 9, 2015)see also Shapiro ex rel. ShapwoParadise Viey Unified Sch.
Dist. No. 69 374 F.3d 857, 863 (9th Cir. 2004“[A] timely filed motion for
reconsideration under a local rule is comstli as a motion to alter or amend a judgmgé
under Rule 59(e).”) (citin@chroeder v. McDonald5 F.3d 454, 458th Cir. 1995)).

“Although Rule 59(e) permits a districowrt to reconsider and amend a previo
order, the rule offers an ‘extraordinary remetty be used sparinglin the interests of
finality and conservatioaf judicial resources.’Kona Enterprises, Inc. v. Estate of Bisho
229 F.3d 877, 890 (9th Cir. 2000) (qungti 12 James W. Moore et al., MOORE
FEDERAL PRACTICE, 8§ 580[4]). A district court has coigerable discretion to grant g
Rule 59(e) motion to alter or amend judgmgntl) the motion isnecessary to correct
manifest errors of law or fact upon whichetfjudgment is based; 2) the moving par
presents newly discovered or previously wikble evidence; 3) the motion is necessg
to prevent manifest injusticer 4) there is an intervamy change in controlling law.”
Turner v. BurlingtonN. Santa Fe R. Cp338 F.3d 1058, 1063 9 Cir. 2003) (internal
citations omitted) (citindicDowell v. Calderon197 F.3d 1253, 12551 (9th Cir. 1999)
(en banc)). However, a motion for reconsideratibauld not “be usetb ask the court to
rethink what the court had alreadytight through—rightly or wrongly.Smith v. Ryan
No. CV 12-318-PHX-PGR, 20IWL 2452893, at *1 (D. ArizJune 2, 2014) (citingnited
States v. Rezzonic82 F. Supp. 2d 1112, 1116 (Briz. 1998)). Further, a Rule 59(e
motion “may not be used to relitigate old matterso raise arguments or present eviden
that could have been made prio the entry of judgmentExxon Shipping Co. v. Baker
554 U.S. 471485 n.5 (2008).

In his Motion for Reconsideration, Plaiffitloes not come forward with any “newly
discovered or previously unavailable evideyi contend that reconsideration of th
Court’'s Order granting summary judgment is reseey to “prevent manifest injustice,” 0
argue that there is an “intemvag change in controlling law:Turner, 338 F.3d at 1063.

Rather, Plaintiff claims that the Court’s OrdBoc. 86) was manifestly erroneous becau
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“the Court disposed of the case based orcau&h argument raised in a surreply to whig

Plaintiff had no opportunity toespond,” and because “sgfént evidencef a diligent

search exists throughout tihecord” such that PlaintifShould have been permitted t
introduce secondary evidencetbé contract under Fed. R.iHy1004. (Doc. 88 at 1, 4).
For the reasons that follow, hewer, the Court finds that Pidiff is unable to demonstrate
that reconsideration of the Court’s Ordganting summary judgment to Defendants
“necessary to correct manifest errors af lar fact upon which # judgment is based.”
Turner, 338 F.3d at 1063. As Plaintiff is unablerm®et the requisite standard to alter

amend the judgment under Rule 59{eg Court will denyPlaintiff's Motion.’

A. Whether the Court’'s Order was “Manifestly Erroneous” Because

Plaintiff Had “No Opportunity to Respond”

Plaintiff's first ground forseeking reconsideration—tHahe Court disposed of the
case based on a factual argumersiechin a surreply to whidRlaintiff had no opportunity
to respond”—is untrue. (Doc. 88 at 1). Partactyl, Plaintiff claims that Defendants “dig

not raise the factual issue of a diligent searnhl its sur-surreply filed after Plaintiff's

® Plaintiff's Motion erroneously refers tRule 1004 as a Federal Rule of Civ
Procedure.§eeDoc. 88). Based on tle®ntent of the motion, however, the Court surmis
that Plaintiff meant to refé¢o Fed. R. Evid. 1004.

" Construing Plaintiff's Motion as a requést relief under Rule 60(b) results in th
same conclusion: that Plaintiff's Motiofor Reconsideration should be deniegke
McDowell 197 F.3d at 1255 n.3 f“Th_e denialafmotion for reconseration under Rule
59(e) is construed as a denial dlief under Rule 60(b).”) (citing®asatiempo v.
Aizawa 103 F.3d 796, 801 (9th Cir. 1996)). REI&b) “provides for reconsideration only
upon a showing of (1) mistak surprise, or excusabl_eghect_; (2) newly discovered|
evidence; (3) fraud; (4) a voigudgment; (]5 ‘a satisfied atischarged IJudézjment; of
6) ‘extraordinary circumstansewhich would justify relief.”Fuller, 950 F.2d at 1442
citing Fed. R. Civ. P. _60_(fb)3acklund v. Barnhayt778 F.2d 1386,388 (9th Cir. 1985)).

he arguments in Plaintiff's Motion couldmceivably fall only under the first or sixth
reasons, namely, Rule 60(b)(1) @). However, just as Pldiff is unable to show that
reconsideration is “necessary to correctifest errors of lawor fact upon which the
judgment is based” under Rule 59(€)rner, 338 F.3d at 1063, Plaintiff is also unable
demonstrate “mistake, surprise, or excusagglect’” to meet Rule 60(b)(1)'s standarq

Further, as noted throughoutgiOrder, Plaintiff's Motion continues to present the sam

evidence and offer similar argemts as those the Courteefed in its Order granting
Defendants’ Motion for Summary Judgment.vigheless, a motion for reconsideratic
should not be used “tolathe Court to rethink whétthas already thoughtMotorola, Inc,
215 F.R.D. at 582. As “making essentialhe same arguments does not constitute
‘extraordinary circumstance,” Plaintiff alsioes not quallé/ for relief under Rule 60 b)é6
Chevron U.S.A., Inc. v. Sheikhppiio. CV 07-4451-PSG (AGRXx), 2010 WL 1152055
at *3 (C.D. Cal. Sept. 24, 2010).
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surreply[,]” so he “had no oppmmity to present evidend® support the diligence of
Plaintiffs search or testiony of a custodian of recorcelating to any search he
performed.” (d. at 3)® However, even if Defendant8ur-Sureply was the first timg
Defendantsexplicitly argued that Plaintiff failed to deonstrate that he engaged in
diligent search for theriginal alleged Merchandising Coatt, (Doc. 83 at 8-9), Plaintiff
was on notice that he neededrnake such a showing long before.

In their Motion for Summary Judgment, féadants repeatedly asserted that
admissible evidence of the allegel@rchandising Contract existecde, e.g.Doc. 66 at
2 (“Becausethere is no admissible evidence tliag alleged Merchandising Contrac
exists and even if it did exist Plaintiff's claimsould necessarily blearred by laches, of

by the statute of limitations, this case gerifor summary judgment.”) (emphasis adde

(footnote omitted)see also idat 9 (“[T]here is no evidendbat the alleged Merchandising

Contract exists.)). In fact, Defendants dexdbapproximately two pages of their Motio

for Summary Judgment to thegament that Plaintiff could nestablish the existence of

the Merchandising Contract or its termSe¢ idat 4-6). Defendants’ motion clearly pu
Plaintiff on notice that he would need fmove the existence and content of tl
Merchandising Contract to survive summary juégitron his breach of contract and brea
of the covenant of good faiind fair dealing claimsSge id). At this point, Plaintiff should
have been aware that the begidence rule was at play, B&intiff was on notice that he
needed to prove theontent of the Merchandising Coatt to establish his claims

According to the best @ence rule, “[a]n original writing ...is required in order to prove

8 Plaintiff's argument that Defendants impeoly raised the diligent search issue
a surreply is ironic considering that Plaifi$i Surreply raised nevarguments and includeg
seventeen new exhibits that were not part of the receedDoc. 81-1-81-17; Doc. 86 at &
gf‘Upon this Court’s order to file a surreply Brefendants’ evidentiargbjections, Plaintiff
iled seventeen exhibits, compmak of the exhibits that were referenced in Plaintiff
previous filings, but which were not origily uploaded to the CM/ECF system an
additional exhibits Plalntlffé:)urports to re%n in his surreply.”) (citation omitted)). “In
view of these new facts and arguments,” DdBnts argue that its Sur-Surreply (Doc. 8
“necessarily had to raise arguments and cilyes responsive to the seventeen ng
exhibits that Plaintiff filed with his surreplyrief.” (Doc. 112 at 8). The Court agrees. Th
fact that Defendants’ Sur-SurregI% (Doc. 83) addressed these new arguments and u
evidence improperly raised bydhitiff for the first time inhis Surreply is not a valid
ground for reconsideration.

-6 -

a

—F

d)

=}

—+

e

O
>

n

S
d

B)
W
el
Ntim




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

its content unless these rules or a federalitggdrovides otherwise.” Fed. R. Evid. 1002,

In his Response to Defendants’ Motiom fsummary Judgment, Plaintiff did nog

dispute that proving the existence and ternte@Merchandising Contract was a necess
element of his claimsSgeDoc. 72). Rather thaproduce the original contract, Plaintif
argued in his Response that he “has documgatad testimonial evidence to demonstrg
the merchandising contract’'s existence amans[,]” including “®veral contemporary
documents refer[ing] to the existence of tdomtract,” and testimony from Michael Gal
Black (“Black”) and Richard Korkes. (Doc. 72%t7). Plaintiff even admits in his Motior
for Reconsideration that hee$ponded that secondary eviderconcerning the contrac
was abundant in contemporaneously crtadecuments and that a live witness h;
reviewed the contract and remembetteal critical terms.” (Doc. 88 at 8geDoc. 72 at 5—
7). Thus, it was clear to Plaintiff at the time he responded to Defendants’ Motio
Summary Judgment that, withioilne original MerchandisinGontract, he would need tg
prove the existence and content @fttbontract via secondary evidence.

At this point, it was incumént upon Plaintiff to demotrate that this secondary
evidence concerning the conteof the Merchandising Camict was admissible pursuan
to Fed. R. Civ. P. 56(c)(4). Rule 56(c)(4) ragsithat “[a]n affidavit or declaration use
to support or oppose a motion [] be madeersonal knowledge, sett facts that would
be admissible in evidence, andghthat the affiant or declarais competent to testify on
the matters stated.” Accordingly, to demoatdithe admissibility of the affidavit testimon
of Black regarding the existence and termthefalleged Merchandising Contract, Plainti

was required to establish the foundational requirements of Fed. R. Evid. 1004 “by sh

to the satisfaction of the Court that the oradgwere lost or destroyed without bad faith.

Seiler v. Lucasfilm, Ltgd613 F. Supp. 1253, 1261 (N.D. Cal. 19&4)d, 797 F.2d 1504
(9th Cir. 1986)superseded08 F.2d 1316 (9tiCir. 1986). Plaintiff should have bee
aware that he needed to prasandence of a “diligent seartto establish the admissibility
of this secondary evidence under Fed. R. Evid. 1004.

Even if Plaintiff somehow still was unaveaof his foundational and evidentiar
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obligations under Fed. R. CiR. 56(c)(4) and Fed. R. Evifil002 and 1004 at the time he
responded to Defendants’ Man for Summary Judgment, Defendants’ Reply (Doc. 17)

clearly apprised Plaintiff of his failure taeet his obligations under these rules:

Plaintiff has the burden of proving the existence of the alleged
contracts, and failed to comateard with adnssible evidence

to support this essential elener the claim, and upon which
Plaintiff bears the burden of pro#flaintiff also had the burden

of proving the terms of the alleged contracts with sufficient
specificity that the alleged b6bations could be ascertained,
and failed to come forward with admissible evidence to support
that essential element of Plaintiff’'s claim as well.

>

(Doc. 77 at 10-11). Defendants even speaily pointed out that the testimony of bot
Mr. Black and Mr. Kaufman was inadmissible prove the contents of the alleged
Merchandising Contract under Fed. R. Evid. 1002. (Doc. 77 at®3l@)ntiff had ample
opportunity to respnd to all of these evahtiary objections in #asurreply brief which the
Court ordered Plaintiff to file.SeeDoc. 78). Therefore, it is appropriate for Plaintiff to
contend that he “hado opportunity to rggond,” (Doc. 88 at 1), as the Court explicitl

<

gave him the chance to do sawan additional surreply brief.
While Plaintiff claims that he did not have the “opportunity to respond” to whaf he
calls “the factual issue of a diligent sedramerely because Defendants did not explicitly

use this exact phrase until their Sur-Surrefilg, Court finds that Plaintiff was on notic

11°)

that he needed to presenidance of a “diligensearch” to establisthe admissibility of

his secondary evidence of the Merchandising Conbaftire Defendants’ Sur-Surreply
pointed out that Plaintiff failetb meet this burden. The Coagrees with Defendants that
Plaintiff's attempt in his Mbon to portray these requiremis as a “factual argument’
raised by Defendants is meritless. (Doc. Ht®). “These were factual showings that

Plaintiff was required to make in order to mée initial burden under Rule 56(c)(4).

9 Plaintiff acknowledges that Defendants egisa best evidence rule objection in
their Reply. SeeDoc. 88 at 3 (“Here, not only did/arner not raise th“best evidence
rule” argument until the RepI)I/, but Warner athd not raise the factl issue of a diligent
search until its sur-surreply fileafter Plaintiff’'s surreply.”)).

-8-
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(Id.). Defendants’ Reply (Doc. 77) merely pointedt that Plaintiff failed to meet thig
burden in his Response (Doc. 72) and Surreply (Doc.S&B King v. Knall399 F. Supp.

2d 1169, 1174 (D. Kan. 2009)dting that defendants did rniatproperly raise a new issu¢

in their reply by arguing that plaintiff dafailed to properlyauthenticate documents

attached to her response ttee summary judgment motipnAccordingly, Plaintiff's
argument that “the Court disposed of theecdased on a factual argument raised if
surreply to which Plaintiff hado opportunity to respnd” is without merit. (Doc. 88 at 1),

B. Whether the Court’'s Order was “Manifestly Erroneous” Because

“Sufficient Evidence of a Diligent Seach Exists Throughout the Record”

As a second ground, Plaintiff conteritisit the Court’'s Order granting summar
judgment to Defendants wédmanifestly erroneous” becaussufficient evidence of a
diligent search existhiroughout the record” sh that Plaintiff shold have been permitted
to introduce secondary evidence of the aeitunder Fed. R. Evid. 1004. (Doc. 88
1, 4)1° Nevertheless, this merely repeats trguments Plaintiff previously made if
opposition to Defendants’ Matn for Summary Judgment and which the Court refuted
its Order granting summary judgment. Sfieally, Plaintiff argued in his Surreply
Regarding Evidentiary Objectiotisat “Rule 1004 allows Plaiiff to prove the contents of
the contract by secondary means” in the farfrtestimony from Mr. Black as to “his
personal knowledge of the contents of the @mis” because “neithgrarty has been able

to locate an original aropy of the licensing ageeent.” (Doc. 81 at 6).

10 plaintiff also claims that the Courtrfed in requiring Plaintiff to demonstrate

evidence of a seardbr the LCA-Korkes agre_ementFEoIove its loss or unavailability.”
(Doc. 114 at 7see also(Doc. 88 at 4 éargumg thdRule 1004 does not contain an
requirement that a search be conducted”)). Nevertheless, a partyggeekiimit evidence

under Rule 1004 must show that it made@eable and diligent efforts to locate and obtali

the missing originaMedina v. Multaler, Ing.No. CV 06-00107 MN¥ (AJWx), 2007 WL
5124009, at *2 (C.D. Cal. Fel3, 2007) (citations omitted). VWla not expressly stated in
Rule 1004, “a reasonable and diligent seardiypgcally the only wa to establish that a
document has been lost or is unavailalalbSent evidence of actual destructituh; see
also 31 Charles Alan Wright & Victor James Gokkderal Practice and Procedu&
8Q1_4(1? (2000). “For that reason, courts gelhetwld that an unsu@essful search for the
original is a prerequisiteo invoking Rule 1004(1).Meding 2007 WL 5124009, at *2
(citations om|t_tedP. The determination of whethesearch is sufficiens within the trial
court’s discretionld. at *3; Seiler v. Lucasfilm, Ltd808 F.2d 1316, 1321 (9th Cir. 1986
seeFed. R. Evid. 104(a), 1008.
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The Court’'s Order granting summary judgméren directly addressed Plaintiff's

argument in detail:

In any event, Plaintiff does not adequately explain why
Black’s testimony, even if based on his own review of the
underlying documentshould be permitted in the face of the
best evidence rule. Plaintiff rext that Rule 1004(a) provides
for an exception to the best evidence rule where the original
document is lost or destroyed not in bad faith, even where such
loss or destruction occurs due to negligence. (Doc. 81 at 6).
Plaintiff then concludes that 18ck’s testimony of the contents
of the contracts is admissible as proof of the contrads.) (
Plaintiff, however, fails to establish that the contracts are lost.
As an initial problem, Black, to is the custodn of Korkes’
records and who states that he personally reviewed the
Merchandising Contract and the Batgirl-Cycle merchandising
contract, is entirely silent as to what became of those
documents. (Doc. 73-)0He fails to explain whether he still
maintains those documents irs fpossession or whether he lost
them. (d.) Relatedly, Plaintiff failsto proffer evidence
establishing that he engagedansearch sufficient to provide
circumstantial evidence thatlleaws the Court to draw the
inference that the Merchandig Contract and the Batgirl-
Cycle merchandising contract—whiare central to Plaintiff's
claims—are lost Plaintiff provides no evidence that he
subpoenaed Black’s records g¢earch for the documents. In
fact, Plaintiff does not even tablish that he asked Black
whether he possessed the congathe only evidence in the
record that Plaintiff performed any search for the contracts is
his questioning of Defendantsigents as to whether they
possessed the documents.

Plaintiff's statement in his surreply that “neither party
has been able to locate an argg or copy of the licensing
agreement,” (Doc. 81 at 6)s an argument, and does not
constitute admissible evidenceestablishing that the
merchandising agreements are lssth that the exception to
the best evidence rule is triggered. Given the centrality of
the Merchandising Contract and the Batgirl-Cycle
merchandising contract to this case, the intensity and diligence
of Plaintiff's search are insufficrg to allow the Court to draw
the inference that thes®ntracts have been lost

-10 -
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(Doc. 86 at 8-9 (emphasis added)).

“[A] Rule 59(e) motion is not a vehicle feepeating or refining arguments that th
movant previously made” before the challenged rulim@ft v. Old Castle Precast Inc.
No. LA CV 15-00701-VBF, 206 WL 4120049, at *10 (©. Cal. Aug. 2, 2016xff'd sub
nom. Kraft v. Oldcastle Precast, In@00 F. App’x 704 (& Cir. 2017) (citingAhmed v.
Ashcroft 388 F.3d 247, 249 (7th Cir. 20043ge also Fuller950 F.2d at 1442 (“Treating
the motion for reconsideration ase brought under Rule 59(#)e trial court did not abuse
its discretion in denying the motion, becatise [plaintiff] preseted no arguments which
the court had not alreadypmsidered and rejected.’lRoss v. ArizonaNo. CV 13-01845-
PHX-JAT, 2015 WL 2376562, at *2 (DAriz. May 19, 2015) (“No motion for
reconsideration may rept any oral or written argument deaby the movanh support of
or in opposition to the motiothat resulted in the Orddor which the party seeks
reconsideration.”). As the diirt previously considered wther evidencef a diligent
search exists to permit the introduction of secondary evidence under Rule 1004 in its
denying summary judgmengdeDoc. 86 at 8-9), Plaintiff'sepetition of this argument is
grounds for denial of his Motiotruller, 950 F.2d at 1442.

While Plaintiff may disagree with the Gd’s conclusion, “such disagreement dog
not demonstrate that the Court cortted clear error in its analysisPalmer v. Savona
No. CV 10-08209-PCT-JAT2013 WL 5447746, at *1 (D. Ariz. Sept. 30, 2014j,d, 623
F. App’x 480 (9th Cir. 2015). Although Plaintiéets forth a list ofspecific evidence in
the record” which he claims demstrates a diligent search, (D&8 at 5-6), none of this
evidence provides the shawg that the Court found was missing from Plaintiff
opposition to Defendants’ Motion for Summaikydgment. All the evidence Plaintiff cite
in his Motion for Reconsidation was before the Courtipr to ruling onDefendants’
Motion for Summary Judgment and was insuént to permit the Court to draw thg
inference that the contracts had been lostatt, Plaintiff previously discussed most ¢
this evidence in his Respse to Defendants’ Motimofor Summary JudgmensdeDoc. 72

at 5-7), and even acknowleztyy in his Motion for Recomderation that he opposed
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summary judgment by arguing that “secondaxydence concerning the contract was
abundant in contemporaneously ¢esbdocuments,” (Doc. 88 at 2).

First in this list of evidence allegedly densirating a diligent search is Plaintiff's
response to Defendants’ requiestproduction of the Mercharging Contract, (Doc. 88 at
5), which stated that Plaintiff “is unable tmmply with [the regest] because, after a
diligent search and a reasonablgquimy have been made in affort to comply with this
demand, the document has not been locatgbc. 67-3 at 3). However, the Court
addressed this evidence in its Order gran summary judgment, stating that it is
“conclusory and fails to describe what effdetaintiff took to searcfor the Merchandising
Contract.” (Doc. 86 at 9).

Second, Plaintiff cites Exbits P and U to Isi Response, which he claims refer {o
“a licensing agreement between Warner’'s poegsor Licensing Corporation of Ameriga
and Korkes].]” (Doc. 88 at 6 (citing Docs. 73-178-19)). These Exhibits were considered
by the Court on summary judgmenseé Doc. 86 at 4, 11), but were nonetheless
insufficient to prove th existence of the Merchandisi@pntract and the Batgirl-Cycle
Merchandising ContractSeeDoc. 86 at 13 (“[T]he Coufinds that no genuae dispute of

material fact exists regarding the existencthefMerchandising Contract or Batgirl-Cycl

D

merchandising contract, and gresummary judgment to Defdants on Plaintiff's breach
of contract and breach tfe covenant of good faiind fair dealing claims.”)).

Third, Plaintiff refers to the Declarati of Jay Kogan as support for his statement
that Plaintiff “issued multiplsubpoenas to Fox TelevisionApril and June 2017 seeking
production of the licensing agreement.” (D88 at 6 (citing (Doc67-4)). Nevertheless,
this Declaration nowhere proves that Ridi issued subpoenas to Fox Television.
(SeeDoc. 67-4). Rather, Mr. Kogigs Declaration states that “DC Comics has no record
that any merchandising contract relating toBa&cycle used in the $8 Batman television
series, involving Richard Korkes (“Koek”), Daniel Dempski (“Dempski”), or
Kustomotive, ever existed.id. at 3).

Fourth, Plaintiff cites the Declaration Wayne M. Smith for the proposition that
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“Plaintiff sent a request for production ofaonents to Warner requesting the licensil
agreement.” (Doc. 88 at 6 (citing Doc. b)) However, this Declaration does ndg
demonstrate that Plaintiff ever requestgocuments from Warner Bros., but rathg

indicates that Warner Bros. had no record of the alleged Merchandising Contract or

payments to Kustomotive, Korkes, or Deskprelated to merchandising of Batcycle

products. $eeDoc. 67-5 at 3).

Finally, Plaintiff citesvarious portions of the depositis of Steven Fogelson an
Wayne Smith in an effort tehow that Defendants also diligently s@eed for the
Merchandising Contracts at issue, but werahla to locate them. (Doc. 88 at 6—7 (citin
Doc. 67-12)):! Nevertheless, this deposition testimy was before the Court when rulin
on Defendants’ Motion for Summary Judgmentrtker, this evidencéails to establish
that the alleged merchandising agreementsaatesuch that the eeption to the best
evidence rule is triggered. While the deios testimony of Steven Fogelson and Ways
Smith certainly demonstrates that Defendants are unable to locate the contracts, it r
that these contracts may not have been fowadudse they never existed in the first plag

As Plaintiff's Motion does not present amglid ground for regnsideration, it will
be denied.

lll.  CONCLUSION
I
I
I
I
I
I
I
I
I

11 Plaintiff mistakenly cites Steven son’s Deposition (Doc. 67-12) whe
referring to testimony of Wane Smith. (Doc. 88 at 6).
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For the reasons set forth above,

IT IS ORDERED that Plaintiff's Motion for Reonsideration oOrder Granting
Motion for Summary Judgent (Doc. 88) iDENIED.

IT IS FURTHER ORDERED that Plaintiff's requestor an evidentiary hearing
(Doc. 88 at 7; Doc. 114 at 8) BENIED.

Dated this 13th daof March, 2019.
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