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Bros. Entertainment Incorporated et al Doc.

WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
David Kaufman, No. CV-16-02248-PHX-JAT
Plaintiff, ORDER
V.

Warlner Bros. Entertainment Incorporated,
etal.,

Defendants.

Pending before the Couid Warner Bros. Consumétroducts Inc. and Warne
Bros. Entertainment Inc.’s (“Defendts”) motion for summary judgment or
alternatively, judgment on the pleading@Doc. 66). David Kaufman (“Plaintiff’) has
responded, (Doc. 72), and Deéants have replied, (Do€7). Additionally, upon this
Court's order, (Doc. 78), Plaintiff has fdea surreply to Defedants’ evidentiary
objections, (Doc. 81), and Defendantsdéled a sur-surreply, (Doc. 83).

l. Background

In the mid-1960s, Kustomotive—apartnership between Richard Korke
(“Korkes”) and Daniel Dempski (“Dempski”) #t created automobiles for use in movig
television, and other forms of entertainrmientered into contcs with Twentieth
Century-Fox Television, Inc. (“Fox”) and &nway Productions, Inc. (“Greenway”) t
build a “Batcycle” and a “Batgirl-Cycle” to be used in the 19B@smantelevision show
and movie and thBatgirl movie. (Docs. 67-6 & 67-16). The Batcycle was to be ma

by fusing together a modified Yamaha nrayale, upon which the superhero Batma
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would ride, with a detachable go-kart sidet@r his sidekick Robin, while the Batgirl-
Cycle was to be made of a modified “roatycle chassis.” (Docs. 67-6 & 67-16).
The Batcycle agreementastd that Kustomotive:

quitclaims, assigns, transfers and satsr to [Fox and Greenway] any and
all right, title and interest in and to tdesign of the Batcycle. . and in and
to the design or designs of the cont@teBatcycle . . . and any and all right,
title and interest in and to said desighgll forever be vested in and owned
solely by [Fox and Greenway].

(Doc. 67-6 at 7). The Batdi€ycle agreement contained the same language. (Doc.67-

16 at 4).

The agreements did provide, howevéhe opportunity fo Kustomotive to
“acquire a percentage of net profits reegivfrom merchandising rights in and to the
Batcycle” and Batgirl-Cycle “[s]ubject to &ering into an agreement with Licensing
Corporation of America” (“L@"). (Doc. 67-6 at 5); (Doc. 67-16 at 4-5). Plaintif
claims that Kustomotive entered into sucmerchandising contract with LCA regarding
the Batcycle (“Merchandising Contract”), (Do at 2), and the Batgirl-Cycle, (Doc 28

—h

at 4), while Defendants contest that such merchandising agreements were ever| ma

(Doc. 66 at 2}.
Korkes and Dempski are deceasedt.) ( Plaintiff claims to be the assignee of
Korkes’ rights under the Batcycle and tga-Cycle contracts and the relateg
merchandising agreementdd.] Plaintiff sued Defendantaho are allegedly successors
in interest to LCA, arguing that Defemmts owe Plaintiff a percentage of the
merchandising profits frorselling Batcycle and BaidrCycle products. Ifl.) Plaintiff
alleges five causes of action: (1) breach arftract; (2) breach of the covenant of good
faith and fair dealing; (3) conversior{4) unjust enrichment; and (5) fraudulent
concealment. (Doc. 28).
. L egal Standards

The Court must grant a motion for summargigment where there is “no genuinie

! The Court follows the parties’ actice of capitalizing the Batcycle
Merchandising Contract, but not capitalizithg Batgirl-Cycle merchandising contract.
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dispute as to any material fact and the movant is entitled to judgment as a matter o
Fed. R. Civ. P. 56(a). Themmary judgment procedure proce@a$wo steps. First, the
movant must cite materials the record demonstrating abhsence of a genuine disput
of material fact or “point[] out. .. thdhere is an absence of evidence to support
nonmoving party’s case.” Celotex Corp. v. Catrett477 U.S. 317324-25 (1986).
Second, if the movant satisfies its burdéie nonmoving party “must set forth specifi
facts showing that there asgenuine issue for trial. Anderson v. Liberty Lobby, Inel77
U.S. 242, 255 (1986). A dispute is mateifait involves “facts that might affect the
outcome of the suit under the governing lawd. at 248. A dispute is genuine if “the
evidence is such that a reasbleajury could return a verdi¢or the nonmoving party.”
Id. Where a nonmoving party’s evidence is€mely colorable” or “not significantly
probative” summary judgment should be grantédl. at 249-50. In ruling on a motior
for summary judgment, the Court must makadl justifiable inferences” from the

evidence in the nonmoving party’s favdd. at 255.

The Court must grant a motion for judgnt on the pleadings where “taking all

allegations in the pleading as true, the mopagty is entitled to judgment as a matter
law.” McGann v. Ernst & Youndl02 F.3d 390, 392 (9th Cir. 19968geFed. R. Civ. P.
12(c).

When a court sits in diversity jurisdiien, as the Court does here, it must utiliz

federal procedural law and state substantive |1&we R. Co. v. Tompkin804 U.S. 64,
78 (1938). Under this framework, conflict-@w disputes are considered substanti
and should be resolved by applgithe law of the forum stateKlaxon Co. v. Stentor
Elec. Mfg. Cq.313 U.S. 487, 496 (1941 In determining the cdent of state law, the
state’s highest court is “the final arbiter sithte law,” while “[a] state appellate court’
announcement of a rule of law isdatum for ascertaining state lawPoublon v. C.H.

Robinson Cq.846 F.3d 1251, 1266 (9tir. 2017) (first quotingVest v. Am. Tel. & Tel.
Co, 311 U.S. 223, 2361040); and then quotinililler v. Cty. of Santa Cryz39 F.3d

1030, 1036 n.5 (9th Cir. 1994s amende@Dec. 27, 1994)).
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1. Analysis
A. Evidentiary Issues
At the outset, the Court ratresolve what evidencentay consider in ruling on

Defendants’ motion for summary judgment. Defendants contend that many o

exhibits attached to Plaintiffseesponse may not be consielgiby the Court because they

are not authenticated, lackuiodation, contain inadmissible dreay, and are not part o

f th

i

the record. (Doc. 77 at 4-7). Additionalefendants claim that the Court should degem

certain paragraphs in Defendginstatement of facts as true because Plaintiff failed

ground his opposition to theseat@ments in the record.ld( at 7-8). For his part,

Plaintiff contends that Defendants haadmitted the existence of the Merchandising

Contract by failing to respond in a timely nmer to Plaintiff’'s request for admission.

(Doc. 72 at 16-17). These ctas will be restved in turn.
1. Authentication
Defendants argue that Exhibits B, D, G, H, I, K, N, P, R, U, and V lack
authentication, because Pldfih merely attached thenmto his response without an
authenticating affidavit. (Doc. 77 at 6). dCourt need not res@wvhat appears to bg
an intra-circuit split on wheaer an authenticating affidéivis necessary on summary
judgment when a document is authested through personal knowledg€ompare Orr
v. Bank of Am., NT & SA85 F.3d 764, 773 (91Gir. 2002) (necessarywyith Fraser v.
Goodale 342 F.3d 1032, 1037 (9t@ir. 2003) (not necessary These exhibits areg
authenticated on the &ia of their status as ancient documents, because they are
condition that creates no suspn about [their] authenticify] . .. [were] in a place
where, if authentic, [they] wodllikely be[,] and . . . [are] deast 20 years dI” Fed. R.
Evid. 901(b)(8). Accordinglythey can be considereby the Court on summary
judgment.
2. Record
Defendants claim that Exhibits C, E @1, and W weraot filed with Plaintiff's

statement of facts, and thus are not a pathefrecord. (Doc. 7@t 4). On November

to
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14, 2017, Plaintiff filed his statement f#cts in opposition to summary judgment ar
attached exhibits thereto. ¢b. 73). On the same day, Rif filed a notice of errata,
indicating that Exhibits B anD failed to upload to the systemossibly due to the size o
the files, and Exhibit& and Q-1 “failed to upload asdECF system repeatedly returneg
‘duplicate file’ messagefr those documents.” (Doc. 74). Of these exhibits, Exhibit
1 was not subsequently uploadedhe CM/ECF system. dilitionally, Exhibits C, E, 3,

and W were not uploaded in the system aede not mentioned in the notice of errata.

Upon this Court’s order to file a suplg to Defendants’ evidentiary objections
Plaintiff filed seventeen exhibits, composetl the exhibits that were referenced i
Plaintiff's previous filings,but which were not originallyuploaded to the CM/ECF
system and additional exhibits Plaintiff purports to rely on in his surreply. (Docs. 8
81-17).

On a motion for summary judgment,etfCourt may only take into accoun
evidence that is padf the record.SeefFed. R. Civ. P. 56(c)(3Fraser, 342 F.3d at 1036.
Although Federal Rule of CivProcedure 56 does ndefine the term “record,” the Cour
understands it to mean “[t]he official repaf the proceedings in a case, including ti
filed papers.” Record Black’s Law Dictionary(10th ed. 2014). As a general matte

exhibits must be filed electronically, absent leave of co&ee Electronic Case Filing

Administrative Policiesand Procedures Manu&, 17-19 (2018); LRCiv 5.5; Fed. R|

Civ. P. 5(d)(3). In response to a motifmx summary judgment, such filings must b
made within thirty days of the motion rfeummary judgment being served. LRC
56.1(d). If this deadline isot met, the Court may permit tardy filings for “good caus
upon a party’s motion describing its “excusahkglect.” Fed. R. Civ. P. 6(b)(1)(B)
Plaintiff did not file any of the exhibits caahed in his surreply within thirty days o
Defendants’ motion for summary judgment. rthermore, Plaintiff did not subsequentl
move for relief or represent that his negle@s excusable. Finally, the Court’'s ords

requiring a surreply did not permit the filing oftimely exhibits. Accordingly, Exhibits

2 Although an attachment to Plaintiff'statement of faston CM/ECF is
labeled “Exhibit J,” it appears that the attachment is meant to be labeled Exhibit K.
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C, E, J, Q-1, W, and all exhibits attachedXocket 81 are not a part of the record anpd
will not be considered by the Court mesolving Defendants’ motion for summary
judgment.

In the same vein, the Court will nekpand the summary judgment record fo
include evidence, describing Plaintiff's dissloe, filed in Defendants’ sur-surreply.
(Doc. 83-2).

3. Statement of Facts

Defendants argue that Plaintiff does disipute various paragphs of Defendants’
statement of facts. (Doc. 77 at 7-8)ocal Rule 56.1(b) obligates a party opposing
summary judgment to file a responsive statenwériacts, which mustreference to the
specific admissible ption of the recordsupporting the party’position if [a] fact is
disputed.” LRCiv 56.1(b). Non-compliancatlwthis rule permits a court to deem the
movant’s statement of facts as tru8zaley v. Pima Cty371 Fed. Appx. 734, 735 (9th
Cir. 2010); Fed. R. Civ. P. 56(e)(2ee alsdNilsson, Robbins, Dalgarn, Berliner, Carso
& Wurst v. La. Hydrolec854 F.2d 1538, 1545 (9th Cit988) (holding that a similar

-

local rule “serve[d] as adequatetice to nonmoving parties that if a genuine issue exjsts
for trial, they must identify that issue asdpport it with evidentiy materials, without
the assistance of thestlict court judge.”).

Plaintiff, without reservation did not gpute, and is deemed to admit, the
following paragraphs in Defendahssatement of facts: 1 to 4, 6 to 10, 14, 15, 17, 20, 22,
27, 30, 32 to 34, 36, 37, 39, 41 to 43, 438 51, and 52. (Doc. 7@& 1-6). Plaintiff,
with reservation, did not dispeitand is deemed to admit witliservation, paragraphs 21
23, 24, 38, and 40.Id. at 3-5). Plaintiff failed teespond to paragraph 3id.(at 4), and

is deemed to admit the truthfulness of that paragraph.

Plaintiff claims, and the Court agrees, thatagraphs 5, 11 t©3, 16, 1819, 29,
and 35 “set[] forth argument[s] and conclusioather than . . . statement[s] of fact” and
are “unsupported by any reference to the mcdocumentary evidence, . . .affidavit[s],

declaration[s], or testimony.”Id. at 2—4). Accordingly, Platiff is not deemed to admit|
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the truthfulness of these statements.
4. Best Evidence Rule and Hear say

Defendants level specific best evidennd aearsay challenges against Exhibits
M, and Q and general haay challenges against Exhibits B, D, F, G, H, I, K, N, P, R,
and V. (Doc. 77 at 4-6). With some eptiens, hearsay is an out-of-court stateme
offered for the truth of the matter assertéed. R. Evid. 801(c), and is general
inadmissible, Fed. R. Evid. 802.

Generally, under the bestidgnce rule, “[a]n originalvriting . . . is required in
order to prove its content unless [the Feld&ales of Evidence] or a federal statut
provides otherwise.” Fed. R. Evid. 100Zederal Rule of Hdence 1004 provides,
however, that other evidence may be usedrave the contentsf a writing where “all
the originals are lost or desyred, and not by the proponentiag in bad faith.” Fed. R.
Evid. 1004(a). “Unless someone testifidsat he or she personally destroyed
witnessed the destruction of a document, sucof will ordinarily be circumstantial.”
United States v. McGaughey77 F.2d 1067, 107(’th Cir. 1992).

“[A] reasonable and diliggnsearch is typically the onlway to establish that 3
document has been lost or is unavailabl&lédina v. Multaler, Ing.No. CV 06-00107
MMM (AJWx), 2007 WL 512009, at *2 (C.D. Cal. Febr, 2007); 31 Charles Alan
Wright & Victor James GoldFederal Practice and Procedurg 8014(1) (2000). The
required intensity of a searctecessary to constitute suffiotecircumstantial evidence is
at its highest where a document is central to a chlsling 2007 WL 512409, at *3.
The determination of whether aasch is sufficient is within the trial court’s discretior
Id.; Seiler v. Lucasfilm, Ltd.808 F.2d 1316, 132(9th Cir. 1986) seeFed. R. Evid.
104(a), 1008. The proponent of the evidenuest show that it isnore likely than not
that an original was lost or destroyeSee Bourjaily v. United State483 U.S. 171, 175—
76 (1987); Fed. R. EvidL04(a), 1004, 1008.

The Court may consider evidence thatlates the rule against hearsail,
Beverage Co., LLC v.ii Beam Brands Cp828 F.3d 1098, 11109 Cir. 2016), or the
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best evidence ruléjughes v. United State853 F.2d 531, 543 (9th Cir. 1992), where tl
evidence could be presentecam admissible form at trial.
i. Exhibit L: Affidavit of Michael Gale Black

Initially, Defendants argue that Micha€lale Black's (“Black”) statement that
“Richard Korkes showed me his contracighwiicensing Corporation of America (LCA)
for merchandising for the Batdgcand Batgirl-Cycle” is inaghissible hearsay. (Doc. 77
at 4-5). Defendants contend that the trutlthaf statement is dependent upon “Korke
statement or assertion that the doeuts were contracts with LCA.”Id. at 4 (emphasis
removed)). Without admissible evidence ttied contracts Black obsad were in fact
those between LCA and Kustomotive, Defemdaconclude, “Blacks testimony about th
contents of the documents lacksihdation and is inadmissible.Td( at 5).

Plaintiff responds by relgg on a supplemental affid&\attached to Plaintiff's
surreply that purports to “make[] it clear tH&lack’s] testimonyis based on his own
review of the documents.” (2. 81 at 6). As noted abevhowever, th€ourt will not
consider this supplemental affidalsgcause it is outside the record.

In any event, Plaintiff does not adequyatexplain why Black’s testimony, even if

based on his own review ofelunderlying documents, should jpermitted in the face of

the best evidence rule. Plaihnotes that Rule 1004(a) @vides for an exception to the

best evidence rule whetee original documerns lost or destroyed not in bad faith, eve
where such loss or destruction occurs dueedgligence. (Doc. 81 at 6). Plaintiff the
concludes that “Black’s testimony of the cemis of the contracts is admissible as prd
of the contracts.” I(l.) Plaintiff, however, fails to estabighat the contracts are lost. A

an initial problem, Black, who ighe custodian of Kikes’ records and who states that |

e

n

=}

of
S

e

personally reviewed the Merchandising Gant and the Batgirl-Cycle merchandisin]g
Is

contract, is entirely silent as to what becashéhose documents. (Doc. 73-10). He fa
to explain whether he still maains those documents in lgessession or whether he 104
them. (d.) Relatedly, Plaintiff fails to proffer édence establishing that he engaged ir

search sufficient to provide circumstantialidance that allows th Court to draw the
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inference that the Merchandising Cowtraand the Batgirl-Cycle merchandisin
contract—which are central to Plaintiff's alas—are lost. Plainfiforovides no evidence
that he subpoenaed Black'scoeds to search fahe documents. Ifact, Plaintiff does

not even establish that he asked Rlathether he possessed the contractEhe only

evidence in the recordhat Plaintiff performed anyesrch for the contracts is his

guestioning of Defendants’ agents asvtether they possessed the documents.
Plaintiff's statement in his surreply thatéeither party has been able to locate
original or copy otthe licensing agreement,” (Doc. 8163t is an argument, and does n(

constitute admissible evidenestablishing that the merchandising agreements are

(=)

AN
Dt

lost

such that the exception to tlhest evidence rule is triggered. Furthermore, Plaintiff's

response to Defendants’ request for praiducof the Merchandising Contract, whic

\

stated that Plaintiff “is unable to comply with [the request] because, after a diligen

search and a reasonable inquirydndeen made in an effad comply with this demand,
the document has not been located,” is by and fails to describe what effort
Plaintiff took to search for the Merchasnlig Contract. (Doc. 67-3). Given th
centrality of the Merchandising Contract ahe Batgirl-Cycle merchandising contract t
this case, the intensity andligence of Plaintiff's searclare insufficient to allow the
Court to draw the inference thaese contracts have been lost.

Accordingly, the best evanhce rule bars Black’s statents involving his personal
review of the Merchandising Contract attte Batgirl-Cycle merchandising contrac
Additionally, the best evidenawile bars consideration of &tk’'s statements that Korke
told Black the terms and conditis of the contracts, becaukese statements concern th
contents of the contracts as well.

Defendants further contend that all ofaBk’s testimony abouvhat Korkes told

3 The Court notes that even if it cashesrs Black’'s su ﬁ)lemental affidavit—

which was produced after Plaintiff studi&@kfendants’ reply—Black entirely fails tg

explain what became of the documents thatewat one point in his possession. Give

that Plaintiff had two opportunities to subreitidence that the Mehandising Contract
and the Batgirl-Cycle merchandising contrace lost—both in his response and h
surerIy—the Court can only conclude thaaiRliff lacks evidencehat the documents
are lost.
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him is hearsay. (Doc. 77 at 5). Plaintiff raky responds that because Black’s testimony

about the contents of the MerchandisinghtCact and the Batgirl-Cycle merchandising

—

contract is “based on his omperception of the contractstselves, his testimony is ng

hearsay.” (Doc. 81 at 7). Plaintiff's argant implicitly concedeshat any of Black’s

testimony that was not based on his pers&nawledge, but based upon what Korkes

told him, is hearsay.

Accordingly, the Court findghat Black’s discussed t@sbny is barred by the rule

against hearsay and the best evidence arld, additionally finds @t such violations

cannot be remedied at trial. Accordingly, the Court will not consider this evidence or

summary judgmerit.
ii. Exhibit M: Affidavit of Frank L. Tolley

Defendants argue that Frank L. Tgle (“Tolley”) testimony is inadmissible

hearsay, because his testimony is based uptensents Korkes made to Tolley, and that

any statements Korkes made to Tollegamling the contents of the Merchandising

Contract and the Batgirl-Cycle merchandiscantract are barred by the best eviden

ce

rule. (Doc. 77 at 5-6). Plaintiff fails respond to these arguments and the Court finds

that the testimony in Tolley’s affidavit is bad as inadmissible hearsay and as violat
of the best evidence ruleAccordingly, the Court will notconsider this evidence or
summary judgment.

lii. Exhibit Q: Declaration of David Kaufman

Defendants argue that all of the statetmein Plaintiff’'s declaration regarding

what Korkes told him and whdforkes felt is inathissible hearsay. (Doc. 77 at 6).

Additionally, Defendants contend that Plaifi recollection of what Korkes told to
Plaintiff about what the studio tokd Korkes is double hearsayld{ Plaintiff fails to
respond to these hearsay objections. Adogig, all of the potions of Plaintiff's

declaration about what Koek told to him are excluded as inadmissible hearsay.

4 Defendants’ additional gument, that Black’'s personal knowledge of tl
contents of the Merchandising Contract vigappropriately discleed, (Doc. 83 at 10—
13), is unavailing, because Plaintiff's disslwe statement is outside of the recaek
supraPart l1l.A.2.
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iv. Generalized Hear say Objections

Defendants challenge the admission of ExhiBitD, F, G, H,I, K, N, P, R, U,
and V as inadmissible hearsagDoc. 77 at 6—-7). Plaintifftontends that these exhibit
constitute ancient documents that armadible hearsay. (Doc. 81 at 7-8).

“A statement in a document that was @egal before January 1, 1998, and whag
authenticity is established” constitutes admissible hearSag. R. Evid803(16). These
documents are all ancient documents wehagthenticity has been establisheek supra
Part lll.A.1; therefore, the statements coméal in them constitute admissible hearsay a
will be considered by the Court on summary judgment.

5. Request for Admission

Plaintiff contends that Defendants weretimely in respondig to a request for
admission as to the existence of the Menclising Contract, and therefore, should |
deemed to admit this fac{Doc. 72 at 16—-17). The reidor admission, however, waj
contained in Exhibit W, which is not a pat the record before the Court on summa|
judgment; therefore, Defendants are not deemed to admit the existence (
Merchandising Contract.

B. Breach of Contract and Breach of the Covenant of Good Faith and
Fair Dealing

“To bring an action for the breach obntract, the plaintiff has the burden d
proving the existence of the contract . . .Thomas v. Montelucia Villas, LL.G02 P.3d
617, 621 (Ariz. 2013)see Oasis W. Realty, LLC v. Goldmag0 P.3d 1115, 1121 (Cal
2011)°> “For an enforceable contract to exiliere must be anffer, an acceptance,

consideration, and sufficientagfication of terms so th&he obligations involved can b

ascertained.”Rogus v. Lords166 Ariz. 600, 602 (Ariz. Ct. App. 1991). Proof of “the

existence of a contractual obligation” is @cassary element to bring a claim for brea

of the covenant of god@ith and fair dealingCavan v. Maron182 F. Supp. 3d 954, 961

> The Court will not address the pastiaispute over wéther Arizona or

UJ

se
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California law applies to Plaintiff's contracl claims, because the laws are materially

similar.
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(D. Ariz. 2016) (citingRawlings v. Apodacgar26 P.2d 565,60 (Ariz. 1986));see also
Carma Developers (Cal.), Ing. Marathon Dev. Cal., Inc826 P.2d 726 (Cal. 1992).

Defendants argue that Plaintiff hasildd to prove theexistence of the
Merchandising Contract and the Batgirl€ly merchandising contract—which is
necessary element for Plaifis breach of contract and éach of the covenant of goot
faith and fair dealings claims—becauBefendants requested such documents frq
Plaintiff during discovery, and Plaintiff wasiable to produce the documents. (Doc.
at 5-6).

Plaintiff does not dispute that proving the existence of the Merchandising Cor|
and the Batgirl-Cycle merchandising contrect necessary element of his claims, b
responds by arguing that three forms of euice raise a genuine igsof material fact

regarding the existence of the Merchandjsibontract: (1) Black “was aware of th

contract, viewed it, and was aware of itympant terms”; (2) “Korkes was aware of thE

agreement and communicated its existeand terms to multiple persons, includin
Plaintiff’; and (3) “several contemporary docuntgerefer to the existence of the contra
and even demonstrate partial performance @&dtounting terms.” (Doc. 72 at 6-7).
As discussed above, the first two catégmiof information cannot be considere
by this Court on summary judgmentSee supraPart Ill.A. Plaintiff cites two
“contemporary documents” that he claims “retfiethe existence dhe contract and even
demonstrate partial performanogits accounting terms.” (@. 72 at 7 (citing Doc. 73
1 68)). The first document, Exhibit J, cannotcbasidered by the Qaot because it is not
a part of the summary judgment recor8lee suprdart Ill.A.2. The second documen{
Exhibit V, is titled “FinancialStatement on ‘Batcycles™ andescribes amounts owed an
due from persons related to the Batcycle.odD72-20). Exhibit V, while purportedly
describing the financial status of thet8gale, says nothing regarding merchandisil
rights or LCA. (d.) At oral argument, Plaintiff coahded for the first time that this
financial statement related to showcasing revenue that Kustomotive contractually oV

LCA. Plaintiff entirely fails to explain how the record evidesa@ports this proposition.
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Even accepting Plaintiff's characterization tbe evidence as true, however, PIaintai]ﬂ
I

does not explain why proof of axhibition contract creates genuine issue of materi
fact as to the existence ibfe Merchandising Contract.

FurthermorePlaintiff seems to abandon any argument that Defendants breag
the alleged Batgirl-Cycle merchandising gawnt, (Docs. 72, 7383), and presents ng
admissible evidence that thontract exists. Accordingl the Court finds that no
genuine dispute of material fact existgaaling the existence of the Merchandisir
Contract or the Batgirl-Cycle merchandginontract, and grants summary judgment
Defendants on Plaintiff’'s breadi contract and breach ofdltovenant of good faith anc
fair dealing claims.

C. Unjust Enrichment

Plaintiff's unjust enrichment claim preeds by stating that “Defendants we
enriched by funds ah property belonging tdPlaintiff, including, inter 1 [sic] alia,
proceeds derived from licensing and merchging contracts.” (Doc. 28 at 9)
Additionally, Plaintiff claimed that “[a]s aesult of Defendantsactions, Plaintiff was
impoverished to his detriment and damaged iamount to be determined at trial.ld ()

Unjust enrichment exists “when one patas and retains moyer benefits that
in justice and equitpelong to another." Trustmark Ins. Co. v. Bank One, Ariz., N8
P.3d 485, 491 (Ariz. Ct. App. 2002). The etts of unjust enrichment are: “(1) a

enrichment; (2) an impovetiment; (3) a connection beten the enrichment and th

impoverishment; (4) the absence of tifisation for the enrichment and the

impoverishment; and (5) the absence of a legal remddy.”
Plaintiff's argument is based off of thes@ that “[i]f the [Merchandising Contract]

does not exist or is unenforceable, Pléfirtias demonstrated that Defendants receiy

6 Because the Court finds that Defendants initially prevail regarding

existence of the Merchandising Contract #mel Batgirl-Cycle merchandisin%contract,_
need not reach Defendants’ additional arguntieat Plaintiff cannot prove the essentis
terms of those agreements. (Doc. 66 at Bhe Court notes, however, that Plaintiff’
only evidence regarding the terms of those agreements are not before the Co
summary gudgment, as his submitted evidenoastitutes inadmissible hearsay and
violative of the best evidence rul€ompare(Doc. 72 at 7-8)with supraPart 11.A.4.
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the benefit of Korkes’ design without payihgn a commensurate raypa” (Doc. 72 at

12). Plaintiff does not explain how Korkass not appropriately compensated for the

benefits Defendants allegedly received. d#idnally, the only &ct that Plaintiff
designates as material is the existe of the Merchandising Contradt.J; accordingly,
because the Court has already determinedhleat is no genuine gliste of material fact
as to the existence of @dhMerchandising Contrackee supraPart III.B, summary
judgment is owed to Defendants on Plaintiff's unjust enrichment claim.
D. Conversion

Plaintiff claims that if “the BatcycleContract and Batgirl-Cycle Contract ar
deemed unenforceable for any reason, by viofuggreements entetento with Richard
Korkes, [Plaintiff] holds the intellectual proghe rights associated with the Batcycle ar
Batgirl-Cycle, including the common law capght and trademarks.” (Doc. 28 at 9).

Defendants contend that Arizona law,i@thdoes not recognize conversion fg
intangibles that have not be&merged in, or identified withsome document,” applies t¢
defeat Plaintiff's conversion claimMiller v. Hehlen 104 P.3d 193, 20@Ariz. Ct. App.
2005) (citation omitted). Plaintiff contendsathCalifornia law applies, and therefore h
conversion claim can proceed, becausdif@nia permits conversion claims fof
unmerged intangiblesKremen v. Coher337 F.3d 1024, 103®@th Cir. 2003); A& M
Records, Inc. v. Heilmari42 Cal. Rptr. 390, 40(Cal. Ct. App. 1977)see also Payne v.
Elliot, 54 Cal. 339, 341-42 (1880) (rejeqji the merger doctrine in the context ¢
conversion of stock). The Court need nesolve what appeats be a complex and

murky conflict-of-law questiofh, because even assumingathCalifornia law applies,

! Arizona follows the Restatemen{Second) of Conflict of Laws

gReStatement") in resolving choicd-law disputes in tort casesBates v. Superior

ourt of State of Ariz., In and For Maricopa Cty49 P.2d 1367, 1369 (Ariz. 19882.

Under the Restatement’s framework, “courts tareesolve tort isses under the law of
the state having the most significant relatlupsto both the occurrence and the parti
with respect to an¥ gartlcular questiond. at 1370 (citing Restatement (Second)
Conflict of Laws § 145 (Am. Law Inst. 1971))n determining which state has the mo
significant reIatlonshlﬂ, “especially relevardntacts include™ “1. The place where th
injury occurred; 2. The placehere the conduct causingethnjury occurred; 3. The
domicile, residence, nationality, place of incorporation and place of business @
arties; [and] 4. The place whetle relationship, |f_anP/, between the parties is centerd
d. Resolving these choice-of-law factors particularly difficult in this case, as i
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Plaintiff's conversion claim fails.

In California, a conversion claim has three elements: “ostmgror right to
possession of property, wrondjfdisposition of the propgr right and damages.'G.S.
Rasmussen & Assocs., Inc. Kalitta Flying Serv., In¢.958 F.2d 896, 906 (9th Cir
1992). Defendants argue that Plaintiff s ownership or righto the Batcycle and
Batgirl-Cycle intellectual progrty, because Korkes assignaltl such rights to Fox and
Greenway under the Batcycledh Batgirl-Cycle contracts.(Doc. 66 at 7). Plaintiff
responds that the assignment is not enfdregdecause Korkes and Dempski made the
Batcycle and Batgirl-Cycle contracts in excgarfor three forms of consideration: “(1
lease payments, (2) the right to createl axhibit duplicates, and (3) merchandising
rights.” (Doc. 72 at 10). According to Riaff, if Korkes and Dempski did not receive
merchandising rights, the assignment of gt Fox and Greenway is subject 1o
rescission. I¢l.)

An initial fatal defect in Plaintiff’'s argumeéms that he entirely fails to cite any lav

=~

to support his argument that rescission & Batcycle and Batgirl-Cycle contracts is
appropriate under the circumstance$d.)( Furthermore, the only forms of admissible
evidence Plaintiff refers to in support bfs argument are two letters from Charlgs
FitzSimons of Greenway indicating that AGhould enter into a written contract with
Korkes and Dempski giving them a pentage of merchandising profits.ld.( (citing
Docs. 73-6 & 73-7)). Plaintifargues that these letterstasdish a genuine issue of
material fact as to the isswof rescission, because Firfoins’ desire to “get a dea
spelled out” established “Fox and Greenjimynderstanding] that [the] merchandisin

rights granted to Korkes/Dempski were aseggial element of the assignment of righEs
under the Batcycle agreement.”ld.j Given this evidencehowever, it is not clear
precisely what contractual theory Plaintiff pgoceeding on to swtthat rescission is

appropriate. Given this lack of clarity, whighborne by Plaintifs own dearth of legal

allegedly involves the nationwide conversi of intangible intellectual property|
obfuscactjlng where the injurycourred and the place where the conduct causing the injury
occurred.
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analysis, the Court finds that there is no basisold that the Batcycle and Batgirl-Cycl
contracts are subject to rescission.

Additionally, even assuminipat Korkes had rights tassign, there is no evidenc
indicating that Korkes assignesich rights to Plaintiff. Sih an allegation is entirely]
absent from Plaintiff's statement of fac{oc. 73), and Plairffis affidavit, (Doc. 73-
15), and the agreements assmgnKorkes’ rights to Plaiiff that are referrd to in the
complaint, (Doc. 28 at 6@re not a part of the record.

Thus, there is no genuine issue of matefact as to convein, because Korkes
had no rights of ownership to the Batley@and Batgirl-Cycle designs to assign |
Plaintiff, and additionally, eveii Korkes did have suchghts, there is no evidence tha
he assigned such rights to Plaintiff. Aodingly, the Court grais summary judgment to
Defendants on Plaintiff sonversion claim.

E. Fraudulent Concealment

Plaintiff concedes that summarydgment is appropriate on his fraudulel
concealment claim. (Doc. 7& 11). Accordingly, th€ourt grants smmary judgment
to Defendants on Plaintiff sdudulent concealment claim.

V. Conclusion®

Pursuant to the foregoing,

IT IS ORDERED that Defendants’ Motion for Summary Judgment, ar
Alternatively, Motion for Judgmdnon the Pleadings, (Doc. 66), GRANTED. The
Clerk of the Court shall entgudgment in favor of Defenais and dismiss the case wit
prejudice.

Dated this 12th day of September, 2018.

8 The Court notes that because ramfs summary judgment on all

Plaintiff's claims, it will not reach Defendants additional arguments that Plaintiff's cl
are barred by the statute of limitations and by laches.
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