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LLC 401(k) Profit Sharing Plan v. Recorp Investments Incorporated et al Doc. 1

wO

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Hart Interior Design LLC 401(k) Profjt No. CV-16-02347-PHX-GMS
Sharing Plan,
ORDER

Plaintiff,
V.
Recorp Investments ¢orporated, et al.,

Defendants.

Pending before the Court are Plditgi Motion for Partial Summary Judgment

(Doc. 81), Defendants’ Motion fdSummary Judgment, (Doc. 8Flaintiff’'s Motion to

Strike, (Doc. 86), Plaintiff’'s Motion to Bifuate Case and Stay, (Doc. 94), and Plaintiff

Motion to Disregard New Arguments, (Dd@5). The Court rules as follows on thes
motions as further explained below.

BACKGROUND

On June 30, 2000, Paul B. Matsa organized Carinos Properties, LLC

(“Carinos”). (Doc. 82 11 1, 3). Carinossiginal Operating Ageement states, “Thig
Company has beenrwoed to engage in pchasing, financing, faancing, developing,
managing, operating, selling, exchangingotinerwise disposing ofeal property, and
may engage in any other activities that niaylawfully engagedn by limited liability

companies.” (Doc. 84 63, Doc. 84-1 Exh.!ACarinos was managed by another of M

! The Plaintiff requested that the Courilst portions of Defendants’ Statement ¢

Facts in Document 84-for violating the Court’s casmanagement order. (Doc. 86).

The Court denies the motion and considers disputed material as an index to th
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Maniatis’s entities—Defendant Rerp Investments, Inc. (1IR). (Doc. 82 § 3). On
August 9, 2000, Plaintiff Hart Interior Bgn, LLC 401(k) Profit Sharing Plan (“the
Plan”), acquired a 28 perceamembership interest in @aos. (Doc. 82 | 6).

In September 2000, Carinos purchasederban 1,250 acres of property ne
Albuquerque, New Mexico, where five har of Mr. Maniatis entities owned the
surrounding 9,750 acres. (Doc. 84 11 18-1tn June 2001, M Gary Lane of the

related company Recorp Magement Inc. submitted the “Rio West Community Masi

Plan” for the 12,00@cres to establish “land use desitions and regulations, intensities$

provisions for public facilities, design regtibns, phasing $edules, and procedures fa
administration and implementation.” (Doc. 84=xh. C). Although the trustee of th
Plaintiff, Ms. Athena Hart-Kolle, generallgnew about the Rio West Community, sh
understood that Carinos’s purpose was simply to “purchase land, hold it and sqg
(Doc. 82-8, Exh. 7).

In 2006, Recorp Inc. (a nagkistent entity that was alledjg used to refer to all of
the Maniatis companies with stake in Rio West) acqudeinterests in deep well
groundwater appurtenant to the Maniatis-edrproperties, and i2007, Recorp Inc.
executed a memorandum of understandintip the local county to develop the deg
water wells. (Doc. 84 {1 25-33). Recorp loantinued to develothe water interests,
and two water wells wereitled on Carinos’s property.

DefendantIMH Financial Corporation (“IMH”) is an institutional real estat
lender and investor that loanetbney to Mr. Maniatis. (Do@4 11 4, 6). In 2010, Mr.
Maniatis defaulted on thesealos, and in 2012, IMH woa multi-million dollar judgment
against Mr. Maniatis in Arizona state court. of© 84 | 6, 8). As part of the judgmen

Mr. Maniatis transferred ownership oflIRto a wholly-owned IMH entity named
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Stockholder, LLC, and the state court appoiridastid M. Reaves to serve as the receiver

over Stockholder. (Doc. 84 11 10-11). Sings ttansfer and appointment in June 201

IMH is the sole member of Stockholder, andc&holder is the solshareholder of RII.

exhibits and does not consider the short dpsons as additional statements of fact.
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(Doc. 84 | 12). Also, as a result of thnding up of Mr. Maniatis’'s estate, IMH
affiliates gained a 36 percent membership intere@ainnos. (Doc. 84 § 16).

In short, IMH owns Stockholder; Stockheldowns RII; and RIl manages Carino
IMH owns 36 percent of the membership interest in Carinos, and the Plan owr
percent of the same.

In November 2015, an IMH subsidiasyed Carinos and other Recorp entities
New Mexico state court to recover funds due an alleged secutedebt executed by
Maniatis in 2010. (Doc. 84 § 47). In Felmp2016, IMH sued Carinos in Arizona stat
court to recover unpaid management fees @ainos should have paid RIl, as well 3
unpaid funds on an alleged unsecured débbc. 84 1 49). Neither Carinos nor RIl hg
had any income or funds since at least thadilf the lawsuits in the two states. (Do
84  54). Consequently, RII notified Carir@shembers that Carindacked sufficient
funds to defend itself, (Doc. 8% 53), and the Plan subseqtlg intervenedto defend
Carinos against the IMH lawsuits. (Doc. 84 { 60).

In the underlying state lawsuits, the P@mallenges the legitiaty and amounts of
Carinos’s alleged unphdebts to IMH and RIl. (Do®1 Y 15-29). The Plan claim
that IMH and RII knew that Carinos could not pay the alleged debts or defeng
lawsuits, and the lawsuits would therefore ea@arinos to be in default. (Doc. 91
28-29). IMH could then obtaia judgment lien against Carinegroperties. (Doc. 29).
Plaintiff Plan intervened ithe Arizona and New Mexiclitigations and Carinos did not
default. (Doc. 84  60).

Plaintiff is a qualifying plan under ¢hEmployee Retirement Income Security A
(“ERISA”). In the present lasuit, Plaintiff alleges that RIl and IMH are fiduciarig
under ERISA, and that their actions sumdung the New Mexic@and Arizona lawsuits
breached their duties. (Doc. 29). PIdfigiMotion for Partial Summary Judgment an
Defendants’ Motion for Summary Judgmentibooncern the ERISA fiduciary claim ang

are presently before the Court.
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DISCUSSION
l. Legal Standard

The Court grants summary judgment whbe movant “showshat there is no
genuine dispute as to any maéfact and the movant entitled to judgment as a matte
of law.” Fed. R. Civ. P56(a). In making this determination, the Court views f{
evidence “in a light most favorlb to the non-moving party.” Warren v. City of
Carlsbhad, 58 F.3d 439, 441 (9t@ir. 1995). Where the parties have filed cross-motig
for summary judgment, the Gd “evaluate[s] each main independently, ‘giving the
nonmoving party in each instance thendi# of all reasonable inferences.’Lenz v.
Universal Music Corp., 815 F.3d 1145, 115®th Cir. 2015) (quotingACLU v. City of
Las Vegas, 333 F.3d 1092, 1097 (9th Cir. 2003)).

“[A] party seeking summary judgmentwalys bears the initiaesponsibility of
informing the district court of the basis fits motion, and identifyig those portions of
[the record] which it believes demonstrate thbsence of a genuine issue of mater
fact.” Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1988)The party opposing summary

judgment “may not rest upon the mere allegyati or denials of [thearty's] pleadings,

but . . . must set forth specific facts showingttthere is a genuine issue for trial.” Fegd.

R. Civ. P. 56(e); se®latsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574,
586-87 (1986)Brinson v. Linda Rose Joint Venture, 53 F.3d 10441049 (9thCir. 1995).

Substantive law determines which facts are nmateand “[o]nly dispués over facts that
might affect the outcome of the suit undlee governing law willproperly preclude the
entry of summary judgment.Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)

“A fact issue is genuine ‘ithe evidence is suctinat a reasonable jury could return

_ ® The Plaintiff asked the Court to diseed new arguments made for the first tin
in reply briefings. (Doc. 95). The Court gtarthe motion in part and denies the motig
in part. Courts should not considexw arguments presented in a reply bsed,Provenz
v. Miller, 102 F.3d 1478, 1483 (9@ir. 1996), but courts shouldlow parties to support
arguments made in the original motiondarebut arguments made in the oppositior
response.See Rawls v. Maricopa Cty., 2010 WL 2927309 &tl (D. Ariz. Juy 23, 2010).
Therefore, the Court will not consider truigw arguments made in either parties Rey
briefs, but it will consider arguments thather support original arguments or rebt
counterarguments.
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verdict for the nonmoving party.”Villiarimo v. Aloha Island Air, Inc., 281 F.3d 1054,
1061 (9th Cir2002) (quotingAnderson, 477 U.S. at 248).
lI.  Analysis

A. DefendantIMH’s Control of the Plan’s Assets

The Employee Retirement Income Security Act (“ERISA”) “governs the

administration of employer-praded benefit pension plans.’'Metro. Life Ins. Co. v.

Parker, 436 F.3d 1109, 1111 (9thrCR006). The ERISA statutkefines a fiduciary as a

person who exercises any desttonary authority respectinmanagement of a plan’s

assets, renders investment advice for a fadbd@lan, or has any discretionary authori
in the administration of the plan29 U.S.C. 8§ 1002(21)(A)(if#). In short, a fiduciary
Is “someone acting in the capacity of mgeaa administrator, or financial adviser to
‘plan.””  Pegram v. Herdich, 530 U.S. 211, 2222000) (citing 29 U.S.C. §

1002(21)(A)(i)—(ii))). This dénition is “functional rather than formal” and depends o¢n

the person’s exercise of discretionary autiyanstead of any desighans as a fiduciary.
Parker v. Bain, 68 F.3d 1131, 11390 (9th Cir. 1995);see also Santomenno V.

Transamerica Life Ins. Co., 883 F.3d 833, 837 (9th Cir028) (holding that a party not
named in the plan may be a functional fiducidrng exercises discretionary authority of
plan assets as described in 29 U.S.CO&2(21)(A)). As described in Section Il.iBfra,

if an ERISA plan holds 25 percent or moretioé value of equity erests in an entity,

then the plan’s asseisclude the underlying asset$ the entity, and any person “who

exercises authority or control respectitige management odisposition of such
underlying assets . . . is a fiduciary tife investing plan.” 29 C.F.R. 8§ 2510.3-
101(a)(2)(ii)). Neither party disputes that fkintiff Plan owns a 28 percent interest
Carinos, and therefore, the question isethler IMH exercises authority or contrg
respecting the management or disposigbfarinos’s undeying assets.

IMH’s connection to Carinos’s assets ngt direct. IMH owns Stockholder

Stockholder owns RIl; and RIl manages @Gas. As further attenuation, the Arizon

state court supervises the Stockholder remeand may override his decisions. Howeve
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notwithstanding the indirect chain, the Plpresents contending facts that IMH do¢
exercise discretionary authoripyer Carinos’s assets. IMtdpresents itself as the owne
of Carinos’s properties. (Doc. 91, Exhs. 332). IMH has obtained appraisals of th
property, (Doc. 91, Exhs. 41-43), and IMH thscussed the sale of Carinos’s proper
to potential buyers, as evidenced by an éfnam the IMH CEO disassing the sale of
various Rio West propertieswned by IMH entities includig the Carinos properties
(Doc. 91, Exhs. 74-79). IMH controls ysical access to Carinos’s property, §
evidenced by a Janya2017 email where atMH vice presidentinformed security
personnel that “IMH authorizes” certaimdividuals to visit te wells on Carinos’s
property. (Doc. 91, Exh. 132).

These facts and others indicate tlaatreasonable jury could find that IMH
“exercises any authority or control respectmgnagement or disptisn of [the Plan’s]
assets . . ..” 29 U.S.&@ 1002(21)(A)()). Thereforethe Court denies Defendants
Motion for Summary Judgmenbncerning IMH’s status as an ERISA fiduciary.

B. Defendants’ Real Estatéperating Company Exception

Federal regulations dictate which of ISR pension plan investments are cover
by ERISA. 29 C.F.R. 8 2518-101(a)(1). The rulat issue in this case is an exceptiq
to an exception of the standamde. First, the standandile: “Generally, when a plan
invests in another entity, the plan’s assets do not . . . includ any of the underlying
assets of the entity.” 29 CH.§ 2510.3-101(a)(2). The@eption to the general rule

for substantial investments in private ensiti@ithout public reporting obligations, thg

plan’s assets include “an undied interest in each of the underlying assets of the entity,

and any person “who exercises authority aantrol respecting the management

disposition of such underlying asse. . is a fiduciary of thevesting plan.” 29 C.F.R. §
2510.3-101(a)(2)(ii)). Last, ¢hexception to the erption: ERISA regulations do no
apply to the underlying assetd these excepted private teies if “[the entity is an

operating company.” 29 C.F.B.2510.3-101(a)(&)—(ii).

The term “operating company” includes‘real estate operating company.” 2
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C.F.R. § 2510.3-101(c).

An entity is a “real estate operaticgmpany” for the pgod beginning on
an initial valuation date . . . dor the 12 month ped following the
expiration of an annual valuation period . . . if:

(1) On such initial valuation date, @n any date within such annual
valuation period, at least 50 percentitsfassets . . . are invested in real
estate which is managed @eveloped and with respect to which such entity
has the right to substantially partiaip directly in the management or
development activities; and

(2) During such 12 montperiod . . . such entity ithe ordinary course of
its business is engaged directly imlrestate management or development
activities.

29 C.F.R. § 2510.3-101(e).

The initial valuation period is “[t]hdirst date on which an entity makes an
investment,” and the annuahluation period is “a pretablished annual period, nj
exceeding 90 days in durationhich begins no later thanghanniversary” of the initial
valuation date. 29 C.R. § 2510.3-101(d)(5)¢(ii). Under this rule, an entity’s statu

UJ

as a real estate operating company may fatetérom year to year depending on whether
it met the requirements to qualify for that annual periSee CREF Real Estate Account}
S.E.C. No-Action Letter, 1993 WL 386656 *&*10 (July 22, 1993) (explaining that 4

real estate account is only subject to ERISHo"the extent (and fosuch time as) the

=

[real estate] account does not qualify as a REOC”).

The parties have not presented any tasanterpreting the igulation’s definition
of a real estate operatingmapany or the “ordinary coursef business” requirement
Given the lack of interpretivauthority, the Court considersetlspecific examples in the
regulation for guidance. In one exampéelimited partnership primarily engages in
investing in real property, but gives resgibility for managemerdind maintenance to
the lessees. This limited partnership is aoteal estate operating company “mergly
because it assumes the risk@winership of income-producingal property.” 29 C.F.R.
§ 2510.3-101(j)(7). The next example is ilam except the lessees are not responsiple
for management and maintenance. Instehd limited partnershi hires independent

contractors to negotiatendividual leases, maintaithe common areas, and condugt

-7 -
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maintenance activities, and the limited parthgrdias the responsibility to supervise ar
terminate the contractors. In this exampilee limited partnership is a real esta
operating company, and the fact it hiresntractors and “does not have its ow
employees who engage in deprday management and de@mnent activities is only one
factor in determining whether it is actiyemanaging or deveping real estate.” 29
C.F.R. § 2510.3-101(j)(8). In the final examph limited partnership makes convertib
loans to finance purchases of real property. The loan terms give the limited partn
rights to substantially influence the mageaent of the property, and the limite
partnership ratably shares any capital exgares relating to the pperty. Lastly, the
limited partnership “in the ordinary course its business, routinely exercises if
management rights and frequently consults with and advises the borrower an
property manager.” 29 C.F.R. 8§ 2510.3-1f12}j The limited partnership in this fina
example is a real estate operating compddy.

The Federal Register entry for the REORGafirule also provides some guidanc
Because “many real estate companies have characteristics of both operating con
and investment funds,” the regulations &ntled to provide guidance in determinir]
whether the operating companyctssion would be availabler such compnies.” 51
Fed. Reg. 41262, 41270 (Nov. 13, 1986). “gk4 equity ownership of real property i
not sufficient to qualify for the reastate operation company exceptiond. at 41274.
“W]hether a company is acely involved in the management or development of

particular parcel of real estate is ultimgtal factual question thabtust be resolved on &

case by case basis.Id. at 41275. The final rule is raet “to ensure that only those

entities which demonstrate a substantial ongoing commitment to managing
developing real estate will qualify for treatmiexs real estate operating companies . .
Id. at 41275.

In the Defendants’ motion for summary judgment, HMI and RIl ask the Cou
affirmatively grant their REOGlefense. Defendants claitihhat Carinos is a qualified
REOC under the two prong test in 29 C.BBR2510.3-101(c) that (1) at least 50 percs
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of Carinos’ assets are real estate dutimg annual valuation ped, and (2) Carinos
engaged directly in real estate managenwendevelopment in therdinary course of
business. Because an entityidy subject to ERISA fosuch time as it does not qualify

as a REOC, the Court considers only the tim@gpgevhen the Defendé&mneed to invoke

the REOC defense. The Plammended complaint alleges that IMH and RII breached

their ERISA fiduciary duties by failing to provideaterial information to the Plan and b
pursuing litigation against Carinos. (Doc. 2911 30-55). The atied misconduct first
took place as early as IMH’s acquisition of itgerests in Carinos in 2015 and lastg
through the filings of ta lawsuits in 2016.

Concerning the first prong, the partiesran dispute that more than 50 percent
Carinos’ assets are real estate. Conceriivegsecond prong, various facts conte
against Defendants’ assertion of the REOCegxion. The Defendants repeatedly poi
to the wells on Carinos’ property as evidemtaeal estate development, but the me
existence of the two wells ot enough to warrant the RE exception; Carinos mus

also directly engage in managing or depéig the wells. The record does not supp(

this conclusion. In Jun@016, IMH participated in aonference call concerning &

strategic plan for the wells on Carinos'soperty. (Doc. 84-13, Exh. NNN). The
meeting summary notes that “IMH is one oé tharties involved in the ownership of thi
site but, [sic] serves as the only entity exgieg an interest and willingness to invest
the development of thigvater resource.”Id. It further states that the two wells o
Carinos’s property “have been left unmained for several years. They have be
vandalized, suffered from corrosion and fornpegtiodic leaks causing uncontrolled ar
unpermitted flow from the wis onto the well site.” Id. IMH, and not Carinos,
immediately moved to repair the leaksl. No Carinos representedis participated in the

meeting, and nothing mentions r®®s in the summary reporttd. The condition and
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maintenance of the wells in June 2016 codtagainst Defendants’ assertion that Carinos

was directly engaged in management aretlgpment activities dumig the applicable time

frame. Therefore, the Court denies f@®lants’ motion for summary judgmen
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concerning the REOC exception.
Similarly, in the Plainff’'s motion for partial summaryudgment, the Plan asks th
court to affirmatively deny Defendants’ affiative defense that Cans is a real estats

operating company and exempt from ERISA riegjuents. (Doc. 81 &; Doc. 16 at 7;

Doc. 40 at 9). As notedhe Court independently evaluateross motions and gives the

nonmoving party the benefit of all reasonable inferentesz v. Universal Music Corp.,

815 F.3d 1145, 1150 (9th ICi2015). The Plan’s motion isased solely on Carinos’s

failure to meet the*ordinary course of businessprong in the REOC regulatory
definition. Again, to qualify as a REOC, antity must engage directly in real esta
management or development activities in thdir@ry course of business, and it must ¢
so during the applicable timenad. 29 C.F.R§ 2510.3-101(e)(2).

Defendants IMH and RII state that Carinos has been consistently workin
developing the property by ddeping master plans, obtamny impact studies and othe
reports, entering into develogmt agreements with local entities, drilling for water, a
maintaining these wells. (Doc. 88 at 7)hese activities, howekeoccurred years prior
to the alleged fiduciary breaches.

The record describes the state of Carm@soperty duringthe applicable time
period. In an October 2015 letter, and again in a Nove2®E3 letter, the Stockholde
Receiver stated that Carinos does “ramnduct any business other than to hg
undeveloped land, and thus the only resoodl the entities generated post-receiversk
would have been the tax returns.” (Doc. 8Z&&h. 5; Doc. 91-15, Exh. 153). And
Carinos’s tax returns support the Stockleolsl claim that Carinos does not condu
business other than holding wweloped land. 12014, Carinos had $266.00 in cash a
had no new liabilities or incomauring the year.(Doc. 82-19, Exh. 1)/ In 2015, which
is the last tax year provided the record, Carinos had $0.in cash and incurred $3,65
in professional fees and $266 in receivgrsfees. It had no other new income ¢
liabilities during 2015. (Doc. 82-19, Exh.)18These tax returns list Carinos’s princip:

business activity as “investment,” which igemally consistentwith Carinos holding
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more than $1 million wortlof assets in land. @. 82-19, Exhs. 18-18).And again,
the June 2016 conference call indicates tHdH'l. . . serves as the only entity expressif
an interest and willingness tovest in the development of this water resourcel,]” whi
“have been left unmaintained for several gdar(Doc. 84-13, Exh. NNN). All of theseg
facts support the understanding of the Rlafrustee that Carinos’ purpose was
“purchase land, hold it and séll' (Doc. 82-8, Exh. 7).

Even when viewing the record in a lighbst favorable t®@efendants, it does not

create a triable issue of fact concerningri@ss’ direct engagement in real esta

management or development digrithe periods at issue. Agmatter of law, Carinos has

not demonstrated a substantial ongoingwecotment to managing and developing re

estate. Therefore, the Court grants Plaintiff’s Motion for Partial Summary Judgment.

C. Whether DefendantsViolated Fiduciary Duties

In its complaint, the Rh generally alleges that IMH and RIlI breached th
ERISA fiduciary duties by pursuing unnited litigation against Carinos, and RI
additionally breached its fiduciaguty by failing to provideanaterial information to the
Plan. (Doc. 29 at 11 30-55k their motion fo summary judgment, IMH and RII aske
the Court to hold that neither party behad its fiduciary diy. (Doc. 83).

1. TheArizonaandNew Mexico Lawsuits

An ERISA fiduciary mustct “with the care, skill, prdence, and diligence under

the circumstances then prevailing that a pntidean acting in a like capacity and familig
with such matters would use in the conductnfenterprise of bke character and with
like aims.” 29 U.S.C. § 104(a)(1)(B). The duties of aBRISA fiduciary are the
“highest known to the law.” Howard v. Shay, 100 F.3d 1484, 148®th Cir. 1996)

(quotation omitted). Thsimple act of a fiduciary havingpnflicting interests is not a per

3 Also of note—from 20080 present, the Rio Wesntities, including Carinos,
have leased the property to cattle ranchbug, the agreement states that the ranc
lessee “shall, at its own cost and expensep kend maintain the &mises, all fences and
improvements on the Premises, and alilitses appurtenant to & Premises in good
order and repair . . . .” @. 84-1 Exh. S). Aagn, an entity thainvests in real
property—but gives respotusiity for manalgement and nmenance to the lessees—i
not a real estate operating compag9.C.F.R. § 2510.3-101(j)(7).

-11 -

O
>

o

[e
5

al

eir

18

ner




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

se violation of ERISA, buheither does a conflicting interest excuse a fiduciary frg
meeting its obligations ta qualifying plan. See Friend v. Sanwa Bank California, 35
F.3d 466, 469 (9tiCir. 1994).

There is a question of facbncerning defendants’ alleged breach of their fiducia
duties. The Plan allegesaththe litigation inArizona and New Mexio concern suspect
debts that allow IMH to obtain judgmentni& on Carinos’ property. (Doc. 29). T
support this claim, the Plan points to itsgrdial defenses in ¢ghunderlying Arizona and
New Mexico suits. As am example, IMH and RIl ar suing Carinos for unpaid
management and accounting fees. Carimbstuments indicate that it owed RI
$1,662.73 as of December 31, 2012, but IMId Bl revised those calculations to asse
management fees of $87,5@0d accounting fees of $633.35 from 2004 to 2017.
(Doc. 91 at 7, 11 19-22). The Plan also pointvidence that Rl is unable to claim
basis for revising the account to assessrifaximum assessable amount under Carin
operating agreement. (Doc. 91 at 8, T 2%s another example, the Plan points
evidence that IMH and RIlI canhauthenticate the debt th@arinos owes IMH in the
Arizona litigation. (Doc. 91 at 8, § 26). Ifaldebts and fees in the underlying suits &

legitimate, then the Defendants’ pursuit of them would not generally breach

fiduciary responsibilities. See Pegram v. Herdich, 530 U.S. 211, 225-26 (2000).

However, the Plan has showrgaestion of fact concernintpe legitimacy of the debts
and fees. If so, a jury could conclude thdH and RII breachetheir ERISA fiduciary
duties to care for the Plan’s assets.
2. Disclosureof Material Information

“The duty of loyalty is one of the aumon law trust principles that apply tq
ERISA fiduciaries, and it encompasses a duty to discloke v. Blue Cross and Blue
Shield of Illinois, 871 F.3d 730, 744 (9th Cir. 2017) (quotifgashington v. Bert
Bell/Pete Rozelle NFL Ret. Plan, 504 F.3d 818, 823 (9t@ir. 2007) (internal quotation
marks and citation omitted)). the Ninth Circuit, ERISA fiduciaries have “an obligatio

to convey completeral accurate information material tioe beneficiary’s circumstance
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even when a beneficiafyas not specifically asked for the informationFarr v. U.S
West Communications, Inc., 151 F.3d 908, 914 {® Cir. 1998) (quotingBarker v.
American Mobil Power Corp., 64 F.3d 1397, 140®th Cir. 1995).

Around September 2015, the Plan begaquesting communications and repot
regarding the management, maintenance, ora$dlarinos. (Doc. 846, Exh. 7). Later
that month, the Plan reviewed various docotagrovided in response to that reque
Id. At a February 2016 meng of Carinos members, meetingtes indicate that the Plat
had reviewed additional documents provided to the Pldn. Although RII responded to
these requests and provided some of theeastigd documents, theresieme evidence that
they did not provide a complete record alf material information. In a sworn
declaration, Mr. Thor Kolle, one of the Plarnrtastees, testified that prior to this prese
lawsuit, neither RIl nor IMH provided the &1 with all of their requested document

including documents concernittige sale and appraisal or agor Carinos’ real estate

(Doc. 91, Exh. 154). He furer stated that he receivearious documents from IMH as a

result of the present lawsuit that were msgve to his previous request, which th
Defendants had previously withheldld. See also Doc. 91, Exh. 155 (describing
documents provided in result diiis lawsuit as “business records of Carinos, graz
leases on Carinos’ property . . . , commundaribetween various parties involved wit

the Rio West project; and memorandums, ageessments, and other evaluations of

Rio West property”). The Plan alleges thia withheld informabn concerned the sale

of the property and informed the legitinyaof the Arizona andNew Mexico lawsuits,
and is therefore material to the benefigis circumstances. (Doc. 91 at 9, 1 31).

Considering Mr. Kolle’s declaration, thegea question of fact whether RIl met it

“obligation to conveycomplete and accurataformation material to the beneficiary's

circumstance.” Farr, 151 F.3d at 914. The Coudenies Defendants’ motion fol
summary judgment concerning its fiducialyty to disclose ntarial information.
3. Losses Resulting from Breach

A fiduciary is liable only for “losses tthe plan resulting from eh such breach.”
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29 U.S.C. § 1109(a). As diuly 2017, the Plamad spent approximately $100,000 to
intervene and defend the NeMexico and Arizona lawsuits, and that cost continues| to
increase. (Doc. 84 at 9, 1)61lIf, as described in 1.C.®upra, the state court lawsuits
are based on unfounded feesl @alebts and constitute a breadlfERISA fiduciary duties,

then the Plan’s expenditute defend the lawsuits walllbe losses resulting from 4

p==4

fiduciary breach. According] the Court denies Defeants’ Motion for Summary
Judgment concerning IMH’s andIR breach of fiduciary duties.
lll.  Plaintiff's Request to Bifurcate and Stay

The Plan asked the Court to bifurcate igsie of Defendants’ breach of fiduciary
duties from the ERISA coverage issue pursuarRule 42(b). (Doc. 94). Rule 42(b

ot

states that a court may order a separatedfiakparate issues for convenience, to avp
prejudice, or to expedite and economizé\ District Court ha broad discretion to
bifurcate trials. United States v. 1,071.08 Acres of Land, Yuma and Mohave Counties,

564 F.2d 1350, 1352 (9tGir. 1977). “The piecemeal tri@if separate issues in a single
lawsuit . . . is not to be the usual coyrsmwever, and will beordered only where the
party seeking separate trials meets hisher burden of proving that bifurcation i
necessary.”Lassley v. Secura Supreme Inc. Co., 2015 WL 5634307 a® (D. Ariz., Sept.

15, 2015) (quoting 9A Charles & Wright & Arthur R. Mille, et al., Fed. Prac. & Proc
Civ. § 2388 (3d ed.)). The &1l has not yet met such aréen. The Court thereforg

denies the motion without prejudice.

vJ

The Plan also requested the Courtstay the currentitigation pending the
outcome of the lawsuits in mona and New Mexico. (Do®4). The Plan argues that
the alleged fiduciary breach depends on Wweethe state lawsuitsave merit, and the
Court should postpone the present lawsuit uhel state courts decide if those lawsuits
have merit.Id. A federal court does not usually poste the exercise of jurisdiction fof
the resolution of concurrent state pratiegs, and will only do so for rare and
exceptional cases when the cleaddgustifications support it.RR. Sreet & Co. Inc. v.
Transport Ins. Co., 656 F.3d 966, 977—7®th Cir. 2011) (citingColorado River Water
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Conservation Dist. v. United Sates, 424 U.S. 800 (1976)).

The Plan presents clear ffisations to support a stay this current case. Itg
claim in the present lawgu(that RIl and IMH breachetheir ERISA ddies in their
actions surrounding the New Mexico and Ana lawsuits) depends, at least to sof
extent, on who prevails ondghunderlying claims. Consequbmnthe Court would need to
determine the merits of the underlying lawsuit® avoid the risk ofnconsistent rulings
on issues of state law, the Court grantsri@iiis motion to staythis lawsuit pending the
resolution of the New Mexicand Arizona Litigation.

CONCLUSION

For the reasoning described abawe, Court rules as follows:

IT IS HEREBY ORDERED that:

1. Plaintiff’'s Motion for Partid Summary Judgment (Doc. 81)&RANTED;

2. Defendants’ Motion for Samary Judgment (Doc. 83) BENIED;

3. Plaintiff's Motion to Strike (Doc. 86) iDENIED;

4. Plaintiff's Motion to Bifurcaé Case and Stay (Doc. 94)GRANTED IN
PART AND DENIED IN PART . The Clerk of Court is directed to stay this action

5. Plaintiff's Motion to Disregard New Arguments (Doc. 95) GRANTED
IN PART AND DENIED IN PART .

6. The parties are to file aif status report on or befodaly 25, 2018 and
every 90 days thereafteuntil the stay has been lifteol the Court rules otherwise.

Dated this 26th day of April, 2018.

Honorable G. Murna Snow
United States District Jue
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