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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Sunny Anthony, No. CV-16-02602PHX-ESW
Plaintiff, ORDER
V.

Trax International Corporation,

Defendant.

On August 2, 2016,Sunny Anthony (“Plaintiff”) filed this adion against her

former employerTRAX International Corporation (“TRAX” or “Defendant”). (Doc. 1),

In her twecount Complaint,Plaintiff alleges discrimination and retaliation under tl

American with Disabilities Act (“ADA”").

Pending before the Couatethe parties’ Motions foSummary ddgment (Docs.

61

44, 46). Both parties have moved for summary judgment on the discrimination claim i

Count One. Defendant also moves for summary judgment on the retaliation clajm i

Count Two. After reviewing thearties’ briefing,the Court will grant Defendant’s
Motion (Doc. 44) and will deny Plaintiff’'s Motion (Doc. 46).

! The parties have consented to proceeding before a Magistrate Judge purs
Federal Rule of Civil Procedure 73 and 28 U.S.C. 8 636(c). (O)c.
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I. SUMMARY OF UNDISPUTED FACTS

In April 2010, Defendant hired Plaintiff for a Technical Writer | position. (Dd
51 at 1,7 1). The job desiption for the Technical Writer | position stated thae
applicant muspossess adthelor'sdegree in Englishppurnalism,or a related field.(Id.
at 3, 1 8).Contrary toPlaintiff's averment on her employment applicati®aintiff does
not have a bachel@’degree. Id. at2-3, 11 2, 5-6).

In January 2012, Plaintiff submitted a written complaint to her superyv
concerning thalleged hostile and aggressive behavior of -avodker. (d. at 7, ] 21-
22). Plaintiff alleged that the eworker’'s behavior adversely affected her mental a
physical health. 14., § 22). The coeworker was terminated shortly after Plaintif
submitted her complaint.d;, { 23).

In April 2012, Plaintiff applied foteave under the FamipndMedical Leave Act
(“FMLA”) due to Plaintiff's own health conditisn (d., 1 24) Plaintiff's physician
indicated that Plaintiff suffered from a number of conditions, such as fatigue, excg
weight gain, panic attacks, anxiety, and adrenal fatigue, which would likelyngenintil
May 30, 2012.(Id. at 8, | 25, 2B Defendant approved the leave with an effective d
of April 4, 2012. [d. at 7, T 24). On June 1, 2012, Plaintiff requested to work fr
home. (d. at 9, 1 30). The request was denied on June 4, 204.2. (

In a June 25, 2012tker, TRAX’s Benefits Coordinator notified Plaintiff that he
FMLA leave would be exhausted as of June 27, 201d., { 32). The letter also
instructed Plaintiff to respond no later than June 28, 2012 to discuss “opbors
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forward” and stated that failure to respond by the deadline “will result in terminatign of

your employment.”(Id. at10, 1 33). On July 24, 2012, the Benefits Coordinator ema
Plaintiff explaining that, consistent with TRAX's precedent, Plaintifil be given an

additional thirty days of leave time before TRAX takes action with respect to
expiration of Plaintiffs FMLA leave. Id., 1 35). The email explained that unles
Plaintiff provides a full work release by July 26, 2012, Plaintiff \wél terminated from

her employment. (Id.). Plaintiff did not submit a full work release, amkfendant

led

the
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terminated Plaintifs employment effective July 30, 2012d.( 1 36).
On September 17, 2012, Plaintiff filed a charge of discrimination with tlalE(
Employment Opportunity Commission (“EEOC”)Id(at 11, 1 40). On March 2, 2016
the EEOC issued a cause determination in Plaintiff's favor. (Doc. 47 at 8,  36; Dd
at7, 1 36).
1. SUMMARY JUDGMENT
Summary judgment is appropriate if the evidence, when reviewed in a light

favorable to the nemoving party, demonstrates “that there is no genuine dispute 3

any material fact and the movant is entitled to judgment as a matter of law.” Fed. R.

P. 56(a). Substantive law determines which facts are material in a case and
disputes over facts that might affect the outcome of the suit under governing lawy

properly preclude the entry of summary judgmeAnterson v. Liberty Lobby, Ine77

—
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U.S. 242, 248 (1986). “A fact issuegsnuine ‘if the evidence is such that a reasonaple

jury could return a verdict for the nonmoving party.Villiarimo v. Aloha Island Air,

Inc.,281 F.3d 1054, 1061 (9th Cir. 2002) (quothgderson477 U.S. at 248). Thus, the

nonmoving party must show that the genuine factual issues “can be resolved onl
finder of fact because they may reasonably be resolved in favor of eithef p@wy.
Architectural Bldg. Prods., Inc. v. Franciscan Ceramics, 848 F.2d 1466, 1468 (9th
Cir. 1987) (quotingAnderson477 U.S. at 250).

Because “[c]redibility determinations, the weighing of the evidence, and
drawing of legitimate inferences from the facts are jury functions, not those of a judg
[the evidence of the nonmovant is to be believed, and all justifiable inferences are
drawn in his favor” at the summary judgment stagederson477 U.S. at 255 (citing
Adickes v. S.H. Kress & C®98 U.S. 144, 1589 (1970));Harris v. Itzhaki,183 F.3d
1043, 1051 (9th Cir. 1999) (“Issues of credibility, including questions of intent, shoul
left to the jury.”) (citations omitted).

When moving for summary judgment, the burden of proof initially rests with

moving party to present the basis for his motion and to identify those portions o
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record and affidavits that he believes demonstrate the absence of a genuine is
material fact. See Celotex Corp. v. Catrefff7 U.S. 317, 323 (1986). If the movant fai
to carry his initial burden of production, the agmvant need not produce ahiytg
further. The motion for summary judgment would then fail. However, if the moy
meets his initial burden of production, then the burden shifts to thenogimg party to
show that a genuine issue of material fact exists and that the movant is not entit
judgment as a matter of lawnderson 477 U.S. at 248, 250tfriton Energy Corp. v.
Square D. Co0.68 F.3d 1216, 1221 (9th Cir. 1995). The nonmovant need not establ
material issue of fact conclusively in his favoFirst Nat'l Bank of Ariz.v. Cities
Serv.Co0.391 U.S. 253, 2889 (1968). However, he must “come forward with speci
facts showing that there is a genuine issue for trigdtsushita Elec. Indus. Co., Ltd.
ZenithRadio Corp. 475 U.S. 574, 587 (1986) (internal citation and emphasis omitt
seeFed. R. Civ. P. 56(c)(1).

Finally, conclusory allegations unsupported by factual material are insufficie
defeat a motion for summary judgmentaylor v. List,880 F.2d 1040, 1045 (9th Cir
1989); see also Soremekun v. Thrifty Payless,, 1602 F.3d 978, 984 (9th Cir. 2007

(“[clonclusory, speculative testimony in affidavits and moving papers is insufficien
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raise genuine issues of fact and defeat summary judgment”). Nor can such allegations

the basis for a motion f@aummary judgment.
[11. DISCUSSION
A. Count One: ADA Discrimination Claim
1. Legal Standards

The ADA prohibits an employer from discriminating against “a qualifi
individual” because of a disability in regard to job application procedures, hif
discharge, compensation, training, and “other terms, conditions, and privilegg
employment.” 42 U.S.C. § 12112(ah plaintiff bringing an ADA discrimination claim
must first establish a prima facie case of discrimination by showing that: (i) he & s

“disabled” within the meaning of the ADA]i)Y he or she is a “qualified individual”
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within the meaning of the ADA, andiij he or she suffered an adverse employmd
action because of his or her disabilitflunes v. WaMart Stores, InG.164 F.3d 123,
1246 (9th Cir. 1999).

If the plaintiff succeeds in establishing a prima facie case of discrimination
burden shifts to the defendant éoticulate aegitimate, nondiscriminatory reason for it
actions. See Raytheon Co. v. Hernandg20 U.S.44, 5254 (2003). The burden then
shifts back to the plaintiff tshowthat the defendant’s proffered reason was a pretext
discrimination. SeePottenger v. Potlatch Corp329 F.3d 740, 746 (9th Cir. 2003)

2. Analysis

In moving for summary judgment on Count One, Defendagtiesthat Plaintiff
cannotestablish a prima facie case of discrimination as Plaintiff is ngualified
individual’ within the meaning of the ADA (Doc. 44 at 49). Under the ADA, “[t]he
term ‘qualified individual means an individual who, with or without reasonabl
accommodation, can perform the essential functions of the employment position tha
individual holds or desires.” 42 U.S.C. § 12111(8).

The Ninth Circuit has instructed courts to follow a {8tep inquiry in determining
whether a plaintiff is a “qualified individual” within the meaning of the ADABates v.
United Parcel Serv., Inc511 F.3d 974, 990 (9th Ci2007)(en banc)“Qualification for
a position is a twestep inquiry.”). In the first stepthe Court “examines whether thg
individual satisfies the'requisite skill, experience, education and other-rgiated
requirementsof the position.” Id. In the second step of thgualification inquiry, the
Court “considers whether the individualan perform the essential functions of sug
position’ with or without a reasonable accommodatidd.”(quoting29 C.F.R. §
1630.2(m)).

Here,the parties agree that teenploymentapplication for the Technical Writer |
position stated that it is a mandatoeguirementhat the applicant possess a bachelo
degree. (Doc. 51 at 3, 1 8). Defendant has submitted uncontroverted evidence t

accordance with its contract with the government, it cannot bith®work a Technical
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Writer | performs if the employee does not possess a bachelor’s degree. (Doc. 45-1
19 57).

Plaintiff admitsthat she indicated on her application that she haacaeltor’s
degree even though she lacks one. (Doc. 51%tf 2, 56). Plaintiff, however, asserts
that she “was specifically instructed that her four years of coursework at Pennsy
College of Technology would satisfy the degree requirement because it would con
an equivalent degree.”ld{ at 5, {1 13). To support this assertion, Plaintiff names t
TRAX employeesvho lack the authority to waive the requirement that a person appl
for the Technical Writer | position must possess a bachelor’'s degree.

Plaintiff testifiedat her deposition that a female TRAX employee with the [
name “Reyesknewthat Plaintiff did not have bachelor’'s égree, but excused i{Doc.
51 at 5, § 14). It is undisputed that two female employees with the last name of
were in “relatively lowlevel administrative positions” and did not have “the authority
waive a mandatory requirement for a technical writing positiold’ at 6-7, 1 20).

Plaintiff also testified that a friend named “Doug Thompson” was “head of a
TRAX here” at the time Plaintiff was hired. (Doc. 51 at 6, § 15). Plaintiff testified
Mr. Thompson hired her despite knowitigatshe did not have a college degrékl.). It
is undisputed that there was no “Doug Thompson” in management at TRéd>at 6, 1
16). Although there was a man named “Doug Goodman” who managed the depa
for which Plaintiff was hired, there is no record that Mr. Goodman ever waived
mandatory requirement for any position at TRAXd. @t 1 17,19). Further, Plaintiff
agrees that “only the Program Manager could have waived the degree requireraer
technical writer” and that Mr. Goodman did not have such autholtldy, (18).

It is undisputed that at the time of Plaintiffs hire, John Fargason was the Pro
Manager at the TRAX location for which Plaintiff was hirdtd., § 16; Doc. 451 at 8).

Mr. Fargason is the individual who signed Plaintiff’'s offer of employment. (Dod. &5

43). Defendant has producedcontrovertecevidence showing that TRAX has neve

waived themandatory requirement that a Technical Writer | have a bachelorieale
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(Id. at62).

The Ninth Circuit hasrefused to find a ‘genuine issu@herethe only evidence
presented is ‘uncorroborated and sdfving’ testimony.” Villiarimo v. Aloha Island
Air, Inc., 281 F.3d 1054, 1061 (9th Ci2002) It also has advised that a “district couft
can disregard a se#erving declaration that states only conclusions and not faats|th
would be admissible evidenceNigro v. Sears, Roebuck and Co84 F.3d 495, 497 (9th
Cir. 2015);see alsaF.T.C. v. Neovi, Inc604 F.3d1150, 1159 (9th Cir2010) (“Specific

testimony by a single declarant can create a triable issue of fact, but the district coyrt w

correct that it need not find a genuine issue of fact if, in its determination, the particula

declaration was uncorroboated and sel§erving.”) (quotingVilliarimo, 281 F.3d at
1061). TheCourt finds Plaintiff's declaratiothat “she was specifically instructedhat
her educational background satisfied the bachelokgraee requirementto be
uncorroborated and self-serving.

The Court finds that there is no genuine issue of fact that the Technical Wrter
position requires the incumbent to possessaehelor's égree. The Courtfurther finds
that there is n@enuine issue of fact that Plaintiff is not a “qualified indal” for the

Technical Writer | positiorbecauseshe lacks the requisiteachelor's égree’* See

? Plaintiff contends that the evidence that Plaintiff lacks the requisite bachelor's

_d%gree is afteacquired evidence that does not warrant the granting of summary
ju

dgment. (Doc. 50 at 4). However, “Plaintiff bears the burden of proving qualifications,
without reference to knowledge by the defendant, and defendant may use any otherwi

admissible evidence to undercut this proofEEOC v. Fargo Assembly Col42
F.Supp.2d 1160, 1165 (D.N.D. 2006%e also Herron v. Peri & Sons Farms, |r€/6 F.
Aﬁp’x 639, 640 (9th Cir. 2017§affirming summary judgment in favor afmployer |
where plaintiff raised no genuine issue of fact that he was a “qualified individual” V\ﬁthlﬂ
meaning of ADA; the record showed that the position for which the plaintiff was

shifted.

~_Like the EEOC in a case before thhird Circuit Court of Appeals, Plaintiff is
“mix[ing] apples—a plaintiff'sprima facie casewith oranges—a defendant's noen
discriminatory reason.’McNemarv. Disney Store, Inc91 F.3d 610, 621 (3d Cir. 1996),
abrogation on other %rounds as recognizedMontroseMed. Grp. Participating Sav.
Plan v. Bulgey 243 F. _
case to the teachlngs EicKennon v. Nashville Banner Pub. &4.3 U.S. 352, 115 S.Ct|
879, 130 L.Ed.2d 852 (1995), which address the doctrine of-ateired evidence’ and
establish it as an affirmative defense that becomes meaningful once the ﬁ|alntlf
established arima faciecase of discrimination.’ld. After the plaintiff hasestablished a

—

-7 -

ired
required a certificate of completion or equivalent from a certified trade school and it wa
undisputed that the plaintiff lacked the requisite certificate). Defendant is not using pftet
acquired evidence to show a legitimate reason for its actions after the burden of prqof h

d 773, 780 n.4 (3d Cir. 2001). Plaintiff “seeks to analogize |this
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Johnson v. Bd. of Trs. of Boundary Cty. Sch. Dist. No, @&8d F.3d 561, 567 (9th Cir,
2011) (“[A]n individual who fails to satisfy the job prerequisites cannot be considyg
‘qualified’ within the meaning of the ADA unless [he] shows that the prerequisite is i
discriminatory in effect.”} Because Plaintiff fails to demonstrate a prima facie casq
discrimination under the ADA, the Court will grant Defendant’'s Motion for Summ
Judgment (Doc. 44)s to Count Oné

B. Count Two: ADA Retaliation Claim

To establish @arima faciecase for a retaliation claim under the ADA, a plaint
must demonstrate that he or sfie engaged in a protected activity; (ii) suffered 3
adverse employment action; (iii) and establish a causal link between the protected 4
and the adversemployment action.See CornwelN. Electra Cent. Credit Unigr439
F.3d 1018, 103485 (2006). If gorima faciecase is established, then the defendant
the burden to “present legitimate reasons for the adverse employment aci
See Brooks v. City of San Mat@29 F.3d 917, 928 (9th Cir. 2000).
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Defendant concedes for summary judgment purposes that Plaintiff engaged i

protected activity when she complained aboet boworkers behaviorand requested
that Defendant allow her to work shorter hours or from home to accommodats
medical conditions. (Doc. 44 at 11). Defendant also concedes for summary judg

purposes tat Plaintiff's July 30, 2012 termination constitutes an adverse employn

prima facie casethe employer is required to articulate its rdiscriminatory reason and
then may assert its additional defenses, such asaafteiired evidence, which may limi
damages.”ld. (citations omitted).

® Plaintiff does not allege that the requirement that a Technical Writer | poss
bachelor's degree is discriminatory in effect.

* Plaintiff alleges a per se violation of the ADA. (Doc. 46 at 11). Plaintiff d
not have standing to raise this claim as she has not shown tlsstisifiesthe “qualified
individual” element of her fnma facie discrimination caSeeMcGregor v. Nat'l R.R.
Passenger Corpl87 F.3d 1113, 1116 (9th C|1999)(expla|_n|ng1_t_hat,_un_der the per s
theory, "[a] ‘100% healed’ . . . policy discriminates agaunslified individuals with
disabilities” because of the *“individual assessment” it denies those “quali
individual[s]” (emphasis added)}dutchinson v. UP883 F.Supp. 379, 3998 (N.D.
lowa 1995)finding that a “100% healed” policy is per se discriminatory, but t

plaintiff could not assert this per se claim because she was“aqterson who can asser
a claimunded2 U.S.C. § 12112(a)” and thus lacked standing to sue under the ADA),.

-8-
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action (Id. at 19. To establish her prima facie retaliaticese, Plaintiff must show tha
her protected activity was a “but for” cause of her terminati®eeUniversity of Teas
Southwestern Med. Ctr. v. NassdB3 S.Ct. 251172013) (stating that the causal linK
standard is a “but for” causation standafdB. ex rel. Brenneise v. San Diego Unifig
School Dist. 806 F.3d 451, 473 (9th Cir. 201@&Xxplaining thatNassar“held that the
standard for the ‘causal link’ is btdr causation, a more stringent test. Other circuit §
district courts have appligdassarto ADA retaliation claims, and we do as well”)
Ormsby v. Sunbelt Rentals, In€05 F.Supp.3d 1204, 121P. Or. 2A6) (explaining
underNassarand Ninth Circuit precedent, the “bigdr is the correct causation test fo
ADA retaliation claims”).

In opposing Defendant’s Motion for Summary Judgment on Count Pleantiff

states as follows:

TRAX admits that [Plaintifff was terminated because she

“wasn’t able to return to work from medical leave after she

exhausted FMLA.” (PSOF, Dkt. 47 at  32). . Plaintiff

was terminated due to her need for continued medical leave.
(PSOF, Dkt. 47 at  32). This is direct evidence that

Plaintiffs need for medical leave (an accommodation

protected by the ADA) was the deciding factor in the decision

to discharge her. As such, and based on Defendant's own
admissions, Plaintiff has met her threshold burden of proof on
summary judgent.

(Doc. 50 at 78). In its Reply, Defendant asserts that “[t]his argument fails because d
evidence of a ‘discriminatory motive’ is not the same as direct (or circumstar
evidence of a ‘retaliatory motive.” The claim at issue is for retaliation,

discrimination? (Doc. 57 at 10). Defendant asserts that “Plaintiff's argument f
because she is trying to create a retaliation claim with evidence that supports ¢
discrimination claim.” Kd.). The Court concurs. As another district court has explairn
a plaintiff “cannot use the mere failure to accommodate as an act or omission supg
a retaliation claim, otherwise, every alleged failure to accommodate would be dee
retaliatory act.” Aki v. Univ. of Cal. Lawrence Berkely Nat'| La4 F.Supp.3d 1163,

1183 (N.D. Cal. 2014) (citation, internal quotation marks, and alteration omitted).

-9-
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The Court finds that Plaintiff's retaliation clailm Count Twois improperly
predicated on hediscrimination claim in Count OneSeelLucas v.W.W. Grainger, IngG.
257 F.3d 1249, 1261 (11th Cir. 2001) (“Lucas also contends that Grainger took aq
action against him by failing to reasonably accommodate him, by refusing to mai
him on light duty work, and by failing to engage him in an interactive prodgasisthis
contention merely reclothes Lucas’ ADA discrimination claim, which we have alrg
rejected, and it fares no better in this garbBarnard v. Lackawanna CntyNo. 1766,
2017 WL4233030, at *7 (M.D. Pa. Sept. 25, 20{Becausg a retaliation claim is not
properlypredicatedn a theory of failure to accommodate, Plaintiff's claim alleging |
that will be dismissed.”)Garner v. Sch. Dist. of Phila63 F. Supp. 3d 483, 500 (E.D. P3

2014)(dismissing a retaliation claim wheRaintiff's claim was “nothing more than §

repackaged statement of his underlying claims that [his employer] failed to abhson

accommodate his disability”). Taking the evidence in a light most favorable to Plai
the Court finds that Plaintiff hafgiled to raise a genuine issue of material fact as
whether Plaintiff's engagement in a protected activity was the-ftstitcause of her
termination’ The Court will grant Defendant’s Motion for Summary Judgm@c.
44).

[V.CONCLUSION

Based on the foregoing,

IT 1S ORDERED granting Defendant’s Motion for Summary Judgment (D¢
44).

IT IS FURTHER ORDERED denying Plaintiffs Motion for Summary
Judgment (Doc. 46).

> The Court also finds that Plaintiff has failed satisfy the more lenient

“motivating factor” test for causation, which courts afglied to ADA retaliation claims

grior to Nassar SeeHead v. Glacier Northwest, Inetl3 F.3d 1053, 1065 (9th Cir

005) (ADA retaliation claim requires a plaintiff to show that engaging in the prote¢

activity must have been amfbtivating factot in the adverse er%glo ment actign.
abrogation recognlzed byhillips v. Victor Cmty. Support Servs., 892 F. App’x 920,
921 (9th Cir. 2017).
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IT IS FURTHER ORDERED directing the Clerk of Court to enter judgmer

according to this Order and terminate this action.
Dated this 16th day of April, 2018.

-11 -

Eileen S, Willett
United States Magistrate Judge




