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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
R Alexander Acosta, No. CV-16-02737-PHX-ROS
Plaintiff, ORDER
V.

Austin Electric Services LLC and Toby
Thomas,

Defendants.

Plaintiff Secretary of Labor (“the Secaey”) alleges Defendants Austin Electri
Services LLC and Toby Thomas, Austirtlectric’'s President (collectively,
“‘Defendants”), violated the Fair Labdbtandards Act (“FLSA”) by failing to pay

employees overtime compensat@md to keep employee recerdBefore the Court are

(1) The Secretary’s Motion for Leave to FdeSecond Amended Complaint, (Doc. 179);

and (2) Defendants’ Motion to Amend tt8cheduling Order to Extend Defendant
Expert Disclosure Deadline. (Doc. 155.) For the foregoing reasons, the Secre
motion is granted in part and deniecpart, and Defendants’ motion is granted.
BACKGROUND
The Secretary alleges Defendants viedathe FLSA by failing to pay employee

overtime compensation and failing to keeppéoyee records. The case proceeded

discovery, the majority of which ended in Gloer 2017. (Doc. 172 at 1.) Of relevancg

here, Defendants’ expert disslae deadline was August 18)17. Defendants have ng

made any expert disclosures to dateAfter discovery concluded, the Secretal
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interviewed additional employees in Janua@l Subsequently, iRebruary 2018, the
Secretary moved to add 99 ployees to the complaintDoc. 95.) On April 13, 2018,
the Court granted the Secretary’s motion teatthe complaint tsclude 99 additional
employee claimants. (Doc. 106.)

On May 17, 2018, the Secretary movied a temporary restraining order an
preliminary injunction to prevent Defendanfrom interviewing their employees an
obtaining those employees’ declarations with regard tolitlgation. (Doc. 119.) The
Secretary alleged that Defendants hackdhithe Cavanagh Law Firm to conduct
pretextual “HR audit.” (Doc119 at 9-10.) Rather thaonducting a neutral audit
Defendants and their counsel—Julie Pace ad&whifer Sellers of the Cavanagh La
Firm—allegedly intervized Defendants’ employees @ncoercive manner, including by
indicating the interviews were mandatory; askthe employees what, if any, informatio
they had provided to éhSecretary concerning this litigan; and requestmnemployees to
sign retroactive declarations, under penaltypefjury, stating that they “record all thg
hours [they] work on a timesig” “do not work extra houranless they aracluded on

b1}

[the] timesheet,” “have beenipafor all hours that [theyjvork at the Copany.” (Doc.
172 at 12.) The Secretary argued a gerary restraining aer and preliminary
injunction should be granted because, amohgrateasons, he is likely to succeed on t
merits of his claim that Defendants retatagainst their employees in violation ¢
Section 15(a)(3) of the FLSASee29 U.S.C. § 215(a)(3) (“[l]shall by unlawful for any
person . . . to discharge or in any atmeanner discriminate against any employ
because such employee has fidgy complaint or instituted @aused to be instituted an
proceeding under or related tasttthapter, or has testified @ about to testify in any
such proceedings.”).

On August 20, 2018he Court granted in part andrded in part the Secretary’s

motion, ordering that Defendants may niiterview employees under coerciv

circumstances and may not ask employeesgio @troactive declarations. (Doc. 172,

The Court concluded the Seast “is likely to succeed othe merits of a claim that
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Defendants’ actions in obtainints employees’ retroactiveeclarations, under coercive

circumstances and during a pending Departroéhiabor investigaon into Defendants’
payment practices, violated the FLSA’s anti-retaliation promis (Doc. 172 at 15.) In
the same order, the Court ingited: “[N]o later than AugusBl1, 2018, [the Secretary]
shall file a motion requesting leave to améisdcomplaint,” in order to add a retaliatio
claim for Defendants’ alleged misconduct durthg HR audit. (Doc. 172.) On Augus
31, 2018, in accordance with t®urt’s instruction, the Secerly moved for leave to file

a Second Amended Complaint. (Doc. 179.)

~—+

Discovery reopened for 15 days, begng October 15, 2018, and endin
November 2, 2018, in order to allow Defendants to interview the Secretary’s info
trial witnesses. (Doc. 102Jhis additional limited discoveryas also ended. Trial is s
to begin on January 15, 2019. (Doc. 172.)

Two motions are now before the Court) The Secretary’s Mmn for Leave to
File a Second Amended Compia (Doc. 179), and (2) Dendants’ Motion to Amend
the Scheduling Order to Extend Defendabtgbert Disclosure Deadline, (Doc. 155).

LEGAL STANDARD

Under Rule 15(d), the Caumay allow “a party to see a supplemental pleading

setting out any transaction, occurrence, oenévthat happened after the date of t
pleading to be supplementedfed. R. Civ. P. 15(dksee also Eid v. Alaska Airlines, Inc
621 F.3d 858, 874 (9th Cir. 20) (“Rule 15(d) provides a @ehanism for parties to file
additional causes of action based on facts dit’'t exist when th original complaint
was filed.”). District courthave broad discretion in alling supplemental pleadings
Keith v. Volpe 858 F.2d 467 (9th Cir. 1988). TiNinth Circuit has instructed: “The

Rule is a tool of judicial economy and cemence. Its use is therefore favoredd: In

rme
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assessing whether to grant a motion to seppht under Rule 15(d), courts generalIJy

consider four factors: Whether the ameeditn(1) would cause the opposing party und
prejudice, (2) is sought in bad faith, (8puld be futile, or (4) creates undue delé&ee
MJC America, Ltd. V. Gree EleatrAppliances, Inc. of ZhuhaNo. CV 13-04264 SJO
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(C.D. Cal. Sept. 3, 2014Y¥.ates v. Auto City 7299 F.R.D. 611, 613-14 (N.D. Cal. Noy.

7, 2013).
Rule 16(b)(4) provides: “A schedule ynae modified only for good cause an

with the judge’s consent.” Fed. R. Ci®. 16(b)(4). The “good cause” standar

“primarily considers thediligence of the party eeking the amendment."Johnson v.
Mammoth Recreations, In®Q75 F.2d 604, 609 (9th Cit992). “The district court may
modify the pretrial schedule ‘if it cannotagonably be met despite the diligence of t
party seeking the extension.1d. (citation omitted). To determine whether a party act
diligently, courts consider: (1) The party’digence in assisting the court in creating
workable Rule 16 order; Y2vhether the party’s noncompliance with a Rule 16 deadl
occurred because of the development of matehich could not have been reasonal
foreseen or anticipated atethime of the Rule 16 scheduling conference; and (3) whe
the party was diligent in seeking amendmeh the Rule 16 order once it becam
apparent the party could not compl§fee Morgal v. Maricop&ty. Bd. of Supervisors
284 F.R.D. 452 (D. Ariz2012) (citation omitted).
ANALYSIS
I. The Secretary’s Motion toAmend the Complaint
a. The 99 Additional Employees
On April 13, 2018, the Courallowed the Secretary tamend Exhibit A of the
First Amended Complaint bydding 99 additional employee® the lawsuit. (Doc.
106.) Although the Court did not set a desalto file an amended complaint, Loca

Civil Rule 15.1(a) provides:If a motion for leave to amend granted, the party whose

pleading was amended must file and sehe amended pleading on all parties und
Rule 5 of the Federal Rules of Civil Procedwi¢hin fourteen (14) days of the filing of
the order granting leave to amend, unlessCGburt orders otherwise.” LRCiv 15.1(a).

The Secretary did not file and serae amended compldinncluding the 99

additional employees within fwteen days. Rather, tHgecretary’s proposed Second

Amended Complaint,iled more than four monthstex and before the Court now
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includes the 99 additional employees in Exhibit A.

Defendants argue the Secretary’s regue add the 99 dalitional employees
should be denied due to untimelisesand violation of Local Civil Rule
15.1(a). Defendants further argue that wilg the Secretary tadd 99 additional
employees now would be highly prejudiclzecause Defendants have “proceeded wiith
the litigation” for months in reliance on tigecretary’s “decision” to not add the 9P
additional employees. (Doc. 1&04.) The Secretary replibs did not construe Exhibit
A as a “pleading” under Fed® Rule of Civil Proceduré/(a) and, in any event,
Defendants were not prejudiced by the Secyét failure to technically comply with
Local Civil Rule 15.1(a). (Doc. 183 at 9-10.)

“District courts ‘have broad discretion interpreting andapplying their local
rules.” Delange v. Dutra Const. Co., Inc1l83 F.3d 916, 919 n.2 (9th Cir. 1999)
(citation omitted);see also Lowry v. EMC Mort. CorpNo. CV 11-877-PCT-JAT,
2012 WL 3257652D. Ariz. Aug. 8, 2012) (allowinga response that did not comply
with local rule about pagkmits because “Defendants hawet shown that Plaintiffs’
failure to strictly follow thelocal rules has prejudiced Defgants”). Here, even if the
Secretary did not strictly comply with tal Civil Rule 15.1, Defendants suffered no
prejudice. See Santos v. TWC Admin. LLZD14 WL 12703021 (©. Cal. Sept. 15,
2014) (“The court has held, on several oamasj that striking an untimely motion filed in
violation of Local Rule 7-3 is inapprapte where the non-movant suffered no
prejudice.”).

Defendants’ argument—that they relied thie belief that the Secretary chose o
not add the 99 additional empl®gedespite the Court allowing the Secretary to do so-+is
entirely unavailing. Indeed, Defendants prateewith the litigation under the apparent
assumption that the Secretary haldeady added the 99 additi@l employees. Most
obviously, Defendants’ Motio to Amend the Scheduling @sr to Extend Defendants
Expert Disclosure Deadline, (Doc. 155), absdore the Court now, argues explicitly that

Defendants should receive a deadline exten®o expert disclosures because “[a]dding
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99 additional employees to this case wibekpand the number of employees for whg

the Secretary seeks relief by approximatelypBfcent.” (Doc. 155 at 2.) Furthermore

during the reopening of discovery, the CQoaflowed Defendants to re-depose tw
Department of Labor investigators becailBsfendants represented they needed to
the investigators about the Secretary’s damagédculations—which were updated in pg
to reflect the backwages tife 99 additional employees. d© 220.) After basing entirg
motions and requests to the Court on tleer&ary’s addition of 99 employees to th
case, Defendants cannot argue now that theye been prejudiced by the Secretary
failure to timely amend.

b. The Secretary’s Retaliation Claim

In addition, the Secretary seeks to ad@taliation claim under Section 15(a)(3) (
the FLSA and to peramently enjoin Defendants fronmtimidating, threatening, or
retaliating against curremnd former employeesSee29 U.S.C. § 217. The Secretar
requests to add a retaliation claim agaiDsffendants as well as their counsel th
conducted the HR ait—the Cavanagh Law Firm, Julieace, and Jennifer Sellers—
based on events that happened after thé Aimended Complaint vafiled in November
2016. See Cabrera v. City of Huntington Pad&9 F.3d 373, 382 (9th Cir. 1998) (“Rul
15(d) permits the filing of a supplementa¢gtiing which introduces a cause of action 1
alleged in the original complat and not in existence whahe original complaint was
filed.”). The Secretary may add a retabaticlaim against Defendants but not agair
their counsel.

First, the Secretary’s proposed amendnwveti not unduly prejudice Defendants
Undue prejudice exists where the propose@rament “would havgreatly altered the
nature of the litigation and walihave required defendantshave undertaken, at a lat
hour, an entirely new course of defens®brongo Band of Missn Indians v. Ros&93
F.2d 1074, 1079 (9th Cir. 1990). “Therfyaopposing amendment bears the burden
showing prejudice.DCD Programs, Ltd. v. Leighto833 F.2d 183, 187 (9th

Cir.1987). Here, Defendants have not shawdue prejudice. The Secretary’s propos
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amendment would mder greatly alter the nature tifis litigation nor require Defendants

to undertake an entirely new course of dedenAs the Secretary points out, the proposed

retaliation claim arises under the same statisserted in the opénge complaint. The
new claim concerns Defendahtconduct while interviewig their employees, and i
should not prejudice Defendants to coad limited discovery into their own
conduct. Additionally, Defendis have already submitted hmple filings to the Court
about the HR audit iguestion, which shows they anebstantially aware of the factual

circumstances.

Second, the Secretary’s proposed amendisemot futile. This Court has already

concluded the Secretary is “dky to succeed on the merits of a claim that Defendants

actions in obtaining its employees’ retroaetieclarations, under coercive circumstang
and during a pending Department of Labovestigation intoDefendants’ payment
practices, violated the FLSA's anti-retaigan provision.” (Doc. 172 at 15.) The

Secretary is correct that Defendants’ argumémtdutility reflect attempts to re-litigate

what the Court has already decided. d#idnally, Defendants’ argument that a

permanentinjunction is “duplicative” of gpreliminary injunction—thereby making the

amendment futile—is nonsensical.

Third, the Secretary’s request isgood faith. The Secretary moved to amend

after the Court expressly instructed him to darsa previous order. (Doc. 172 at 20

There is no bad faith in simplylfowing the Court’s instructions.

Fourth, amending the complaint would maiuse undue delay. As the Court has

already noted, the retaliation claim is “a Empler than the underlying lawsuit” angd

es

discovery will be completed i60 days. (Doc. 171 at 53:8-10.) Because the retaliation

claim involves Defendants’ own conduct taodaheir own employees, 60 days is mo
than sufficient to complete discovery.
The Secretary has also satisfied the “good cause” standardRuléet6(b)(4) to

(€

modify the scheduling orddoy acting diligently. See Johnson v. Mammoth Recreations,

Inc., 975 F.2d 604, 609 (9th Cir. 1992). TBecretary first leawed of Defendants’
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alleged misconduct in May 201@romptly brought the isguto the Court’'s attention
through multiple filings, and filed the pesst motion to amend by the Court-orderg
deadline. Because the Seargthas demonstrated “good cause” under Rule 16(b)(4),

scheduling order shall be anted to allow additioal discovery on theetaliation claim.

On the other hand, the Secretaryllshat add a retaliation claim against the

Cavanagh Law Firm, Pace, aBellers. Trial is set for daary 2019 and adding nev
parties at this time would henduly prejudicial and createndue delay. As Defendant
point out, the new parties would have te+tivo months’ time—hire their own counse
engage in their own discovery, file motiots dismiss and/or motions for summar

judgment, among other things. (Doc. 1808at The new parties were Defendant

counsel during the HR audit, and adding tletaliation claim against the new parti¢

could potentially raise complexdal issues concerning their attorney-client relationshi
II.  Defendants’ Motion to Amend the Scheduling Order

Also before the Court is Defendantdotion to Amend the Scheduling Order t
Extend Defendants’ Expert Disclosure ddéne. (Doc. 159. The deadline for
Defendants to disclose an expert witness was August 18,*2@M&fendants did not
disclose an expert witness by that deadliidter unsuccessful attempts at reaching
stipulation with the Secretary, Defendants rsmek to modify thecheduling order under
Rule 16(b)(4) so thathey may disclose an expert wess before trial. (Doc. 155.
Because they have shown good eal®efendants’ motion is granted.

Defendants argue there is good causeadify the scheduling order because th¢
have acted diligently to seek amendmetdrahe development ainforeseen eventsSee
Mammoth 975 F.2d at 609. In April 200&ix months after Defendants’ expe
disclosure deadline, the Couallowed the Secretary tadd 99 new employees to th
complaint. The Court has also recendlijowed the Secretaryo update damages

calculations to include backges for these additional 98@mployees. (Doc. 207.

! Defendants note that although the schedutirder for this litigabn has been amendeg
three times, the original delate for Defendants to disclose an expert witness |
remained the same. (Doc. 155 at 2.)
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Defendants are correct that these evergsewinforeseen. Thegre also correct that
adding 99 employees to this lawsuit exga the number of enplees for whom the
Secretary seeks relief by appnmately 50 percent, and exparidle damages calculation
accordingly. In light of the increased amowftdata and increased size of this cas
Defendants may now wish to retain an expert.

Defendants were sufficientldiligent in seeking ameiment of the scheduling
order. The Court allowethe Secretary to adé9 additional employees on April 13
2018. Defendants subseqtlg e-mailed the Secretary-roMay 8, 2018—to discuss

modifying the scheduling order to allow Detiants to potentially disclose an expe

witness. (Doc. 155-1 at 6.) When tharfees could not reach aagreement, Defendants

filed the present motion on Ju@g, 2018. (Doc. 155-1 at 2.)

Accordingly,

IT IS ORDERED the Secretary’s Motion for Leave File a Second Amended
Complaint, (Doc. 179), ISRANTED IN PART andDENIED IN PART .

IT IS FURTHER ORDERED Defendants’ Motion toAmend the Scheduling
Order to Extend Defend#si Expert Disclosure Deadline, (Doc. 155)@3RANTED.

IT IS FURTHER ORDERED Defendants’ request for attorneys’ fees and
strike the DOL’s motion to amendXENIED.

IT IS FURTHER ORDERED the parties shall meeand confer regarding
revisions to the litigation schedule, and sfi&l a joint proposed Ra 16 Order no later
thanNovember 13, 2018.

Dated this 8th dagf November, 2018.

Senior Umted States District Jyel

UJ

e,




