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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
R Alexander Acosta, No. CV-16-02737-PHX-ROS
Plaintiff, ORDER
V.

Austin Electric Services LLC and Toby
Thomas,

Defendants.

Plaintiff Secretary of Labor (“the Secaey”) alleges Defendants Austin Electri
Services LLC and Toby Thomas, gtin Electric’s president @tlectively, “Defendants”),

failed to pay employees overtime compéinga and to keep employee records,

44

)

n

violation of the Fair Labor &hdards Act (“FLSA”). Before the Court are cross-motions

for summary judgment (Dod11) and summary adjudicatiqDoc. 114) on the same

issue: Whether Defendant Tobyomas is an “employer,” énefore individually liable,
under the FLSA.
BACKGROUND
Austin Electric is a residentialegtrical contractor based in Arizoha(Docs. 115
at 1:25-26; 126 at 1:21.) le&nployees do electrical wordn houses irthe area. Toby
Thomas founded Austin Electric in 1997(Docs. 115 at 2:4-5t26 at 2:7.) In 2011,

1 lé_nless é)therwise noted, factual statetmemcluded in the Court's summary ar
ndisputed. . _ o

9AII of Defendants’ evidentiargbjections based on relevarare overruled. (Doc. 126.

The issue of whether Defendant Thomasns“employer” under the FLSA requires

totality of circumstances analysisSee Guifu Li v. A Perfect Day Franchise, Inc., 281
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during the economic downturn, Thomas apph&al Scott Tonn and Don Tapia about
potential equity purchase of the comparfipoc. 115-1 at 9:25-10:2.) Tonn and Tap
both purchased shares: From 2013 through620onn held majority ownership ang
Tapia held minority ownership of Austin Elact (Doc. 115-1 at 9:4-20). Thomas w4
minority owner of Austin Electric from 2018rough 2016, as his ownership intere
ranged from 20 to 30 percent. In 20131&014, Thomas' ownership interest was
percent. In 2015 @ah2016, Thomas’ ownership interesas 30 percent. (Doc. 115-1 &
8:9-19.) Tonn and Tapia are both inactive owrerd play no role in the operations
the company. (Doc. 115-1 at 9:18-20.)

Thomas is the president of Austin Eléctr (Doc. 115-1 at 7:16-17.) Joe Churg

Is Vice President of Operations at Austin Etiecand reports directly to Thomas. (Dog.

115-1 at 10:21-25; 11:23-24.The parties do not state whet Austin Electric has a
Board of Directors; nor do they state théstence of a CEO, CF@y any other possible

corporate officers. According to Thon®sdeposition testimony, Austin Electri¢

employs office workers, warehouse workeasid field workers. Approximately 15
employees work in the office. (Doc. 1151 99:6-9.) They include, among others,
scheduling manager, safety manager, estimatal hiring manager. (Doc. 115-1 at 99
100.) Jennifer Thomas, Toby Thomas'sfeyialso works in tb office in accounts
payable. (Doc. 115-1 at 100:21-22.) #tusElectric employs approximately eigh
warehouse workers who staff the warehouseretfield workers gand pick up their
supplies. (Doc. 115-1 at 92:422.) The majority of Aum Electric’'s employees areg
field workers. Field workers are paid eith®r the hour or by the piece (each task th
complete). Thomas testified that in 201Bere were approxiately 100-150 hourly
workers and 80—-100 pieceworkers. (Doc. 115-1 at 91:3-92:9.)

F.R.D. 373, 397 (N.D. Cal. 2@). The Court finds thatllafactual statements in the
Secretary’s Statement of Facts (Doc. 1123 are relevase, e.g., Herman v. RSR Sec.
Services Ltd., 172 F.3d 132, 140 (2d ICi1999) (“Appellant contends that such cannot
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the basis for liability because two of thasgee occasions occurred before the peripd

giving rise to liability, but thiscontention is not a relevanbnsideration in determining
Is status as an employer.”).
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Church’s role as Vice President of Ogaras is to run the dato-day operations,
including scheduling, office production, andntracts. Church also oversees the fle
personnel, and safety at tbempany. (Doc. 115-1 at 17422.) Church began working
at Austin Electric in 2003. (Doc. 115-1H1:2-3.) The parties dispute over who hirg
Church: Thomas testified that he hired Gumwnhile Church stated he was hired [
Robert de Markowitz® (Doc. 115-1 at 11:3—-4; 191)4 Thomas promoted Church t¢
Vice President of Operations in 2014. (Da&5-1 at 11:8-13.) Currently, Thomas sg
the salary for Church(Doc. 115-1 at 12:4-5.)

Below Church is Rodolfo Becerra, Austiflectric’s Field Operations Managel,.

Thomas hired Becerra in early 2005. Tlaxsmalso promoted Becerra to his curre
position in 2007. (Doc. 112-4t 28:22 — 29:5.) A¢&ield Operations Manager, Becerr

oversees Austin Electric’s field employeesrgjside Church. (Doc. 112-1 at 31:9-15.
For example, Becerra and Church handle eye# discipline. (Doc. 112-1 at 49:9-12|

Becerra and Church also determine the alehieimbursement rate for employees wi
use their own vehicles for work. (Dodl12-1 at 20:16-21.) Becerra manag
approximately 20-25 field managers, who manasmgstant field managers and the fig
workers in turn. (Doc. 115-1 at 94-96.)ed&rra reported to Thomas “years ago” a
now reports to Church. Churdets Becerra’s current salarin the event of Church’s
absence, however, Becerra goes to Thomaddoisions. (Doc. 115-1 at 12:23-13:22.)

As President of Austin Electric, Thomhas the power to hirand fire employees,
although he has not exercisedsthuthority in the last six @even years. (Doc. 115-1 3
20:15-16; 174:6-7.) Thomas also has ththaity to set emmyees’ pay rate but
testified he does not set or know the curpt rate, although h#oes know the formula
used to calculate the pay rate. (Doc. 115-16a6—9.) Austin Elecit pays pieceworkers
a rate based on the livable square footaghehouse they wire(Doc. 115-1 at 16:21—

17:8.) An informal committe determines the rate per square footage paid

* The parties do not state wiRpbert de Markowitz is or vea nor do they indicate his
relationship to Austin Electric.
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pieceworkers. (Doc. Btl at 17:18-19.) Church testdl the pay-rate-setting proces
involves himself, Becerra, estimator Jerefrgia, and Thomas. Church and Becel
“come up with what [they] thinks a fair rate” and then shoivto Thomas and Forgia fof
review. (Doc. 115-1 at 208:24-209:5.) Gttuffurther testified the four members “a
agree whether or not we cafford that rate. If we sayes, then we change thg
rate.” (Doc. 115-1 at 209:3-5.) Church adsated he “won’t change the piece value rg
without discussing it first with Mr. Thomabkut ultimately [Thomasis probably going to
defer to [Church’s] decision.” (Doc. 115-1 at 209:22-25.) Although Church indicate

S

1%

ite

d he

believes he is entitled to set pay rate withbabmas, he consults Thomas before making

the decision “out of respect” for ThomagDoc. 115-1 at 210:5-6.) Importantly
nowhere in the depositions or motion papdos Defendants dispute the accuracy
Church’s testimony. Rather, they appeaatgue it is significanthat Thomas does noj
know the current pay rate but “simply conig that Austin Electci can afford a rate
change determined by Mr. Church and Mrc@&ea.” (Doc. 125 at 5.) Additionally,
Thomas testified he decides the methmid payment (cash or check) and wheth
employees receive benefitoc. 115-1 at 18:21-19:17.)

Prior to 2013, Thomas made the decistontreat pieceworkers as independe
contractors rather than employees. (Dbt5 at 3:24-25.) Sometime around 201

Thomas decided to reclassiiiydependent contractors amployees. Thomas testifieq

that he began maintaining employment recdotpieceworkers around this time. (Dog.

115-1 at 21:11-15.) During the reclassation, Thomas personally researched t
correct method of calculating wages for ggevorkers—by “convert[ing] the piece rat
into the number of hours they worked.(Doc. 115-1 at 1721-178:18.) Thomas
admitted that although Austin Electric ha@avertently applied the incorrect calculatig
for a few weeks, Thomas redied the situatiorby working with hg payroll staff to
implement the correct calculatiomethod. (Doc. 180:22-181:4.)

Thomas has the authority to set pieceveoskwork schedule but apparently dog

not exercise this authority. Thomas's tesiny indicates that “nobody in the compar
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sets schedules over the piece employers” arsd“@ntirely up to the pieceworkers whe
or if they want to work.” (Doc 115-ht 173:14-17.) The Secretary disputes tt
statement, noting that scheduling manager Badkesteros testified that Austin Electri
determines when to assign pieceworkerddalectrical work antilow many of them are
required for each particular job. (Doc. 128-1 at 4:11-20.)
LEGAL STANDARD

Summary judgment is proper where “th@vant shows that there is no genuin
dispute as to any material fact and thevant is entitled to judgment as a matter
law.” Fed. R. Civ. P. 56(a).Material facts are thoseah“might affect the outcomef
the suit under the governing lawAnderson v. Liberty Lobby, Inc., 477 U.S. 242, 248
(1986). A dispute of material fact is onfyenuine “if the evidece is such that a
reasonable jury could return arset for the nonmoving party.”ld. In reviewing a
motion for summary judgment, all evidence mostconstrued in the light most favorab
to the non-moving party.

Here, both parties move for summandgment on the same issue. “[W]he
simultaneous cross-motions for summary judgment on the same claim are befo

court, the court must consider the appiager evidentiary material identified ang

submitted in support of both motions, andpposition to both motions, before ruling on

each of them.” Tulalip Tribes of Wash. v. Wash., 783 F.3d 1151(9th Cir. 2015)
(quotingFair Hous. Council of Riverside Cty. v. Riverside Two, 249 F.3d 11321134 (9th
Cir. 2001)).
ANALYSIS

The FLSA provides: “Emplogr’ includes any person acting directly or indirect
in the interest of an employer in relatido an employee . . . .” 29 U.S.C.
203(d). “Employer” under the FLSA is giné'’an expansive interpretation in order {
effectuate the FLSA’s broad remedial purposelsambert v. Ackerley, 180 F.3d 997,
1012 (9th Cir. 1999) (quotinBonnette v. California Health & Welfare Agency, 704 F.2d

1465, 1469 (9tiCir. 1999)) While “a defendant’s status as an employer under the FL

-5-

=

S

V7

e

e

re tl
)

y

SA




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

is a question of law . . . the legal deterntimra rests on ‘subsidiary factual [findings.]’
Solis v. Velocity Express, Inc., No. CV 09-864-MO, 2010 WI2990293 (D. Oregon July]
26, 2010).

Whether or not an individual qualifies as employer depends on if the individug
“exercises control over the nature and ciee of the employment relationship, @
economic control over the relationship.Lambert, 180 F.3d at 1012. In analyzing

control, the Ninth Circuit applies an ‘®somic reality” test that asks whether th

individual in question has “significant owrskip interest with operational control of

significant aspects of the [compas] day-to-day functions.”ld. at 1012;Bonnette, 704
F.2d at 1469. Courts typically considerettmer the alleged employer: (1) Has the pow
to hire and fire employees;)(@etermines the rate and medhof payment; (3) supervises
and controls employee work schedulesconditions of employménand (4) maintains
employment records.See, e.g., Solis v. Best Miracle Corp., 709 F. Supjed 843, 850
(C.D. Cal. 2010). No one factor is dispositive. Raith courts take into account th
“circumstances of the whole activity.Guifu Li v. A Perfect Day Franchise, Inc., 281

F.R.D. 373, 397 (N.D. Cal. 2012) (quotiRgtherford Food Corp. v. McComb, 331 U.S.

722, 730 (1947))see also Lambert at 1012 (also taking ia account the individual
defendant’'s ownership interest of the compaBgjrd v. Kesder, 172 F. Supp.2d 1305

1311 (considering whether defendants “conth@ purse strings” that support plaintiffg’

jobs).

Here, ample undisputed evidence ire thecord establishes that Thomas h
significant ownership as well agperational control of sightant aspects of Austin
Electric’s day-to-day functions. Thus, Thomas is an “employer” under the FLSA.

The parties do not dispute that Thomasdigsificant ownership interest in Austin
Electric—from 2013 t@®2016, his ownership ranged from 030 percent. (Doc. 115-1

at 8:9-19.) Not only does Thomas own a gigant share of the company, he was a

remains the only active owne The other two owners—e8tt Tonn and Don Tapia—are

inactive. (Doc. 115-1 at 9:18-20.) FurthAgystin Electric does not appear to have
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Board of Directors and/or other corporatéoers. Thus, Thomas, as an active owner and

president, is at the verypoof the company’s hierarchy, without competing managers.

(Doc. 115-1 at 94:25-94:5.)

Thomas himself admitted during his depositibat he has the power to hire and

fire employees. (Doc. 115-1 at 20:15-1645/7.) However, Defendants argue th

Thomas has not actually exercised this powehe last six or seven years. Assuming

at

this is true, this factor still weighs agat Defendants. The Court considers whether

Thomas has thepbwer to hire and fire employees,” havhether he currently exercise
that power. Lambert, 180 F.3d at 101Zee also Orquiza v. Bello, 634 Fed. App’x 605,
605 (9th Cir. 2016) (“We question whetherllBehad the power tdire and fire. The
district court’s analysis of this ggtion, which focused on whether Bedidually hired or
fired, is inapt.”).

Furthermore, Thomas has significanbntrol over employee compensatiof
Thomas admitted during his @asition that he decided g@hyees’ method of payment
as well as whether they receive benefit§Doc. 115-1 at18:21-19:17.) While
Defendants maintain that Thomas neithets nor even knows the pay rate

pieceworkers, Thomas’s own t@sony suggests otherwise. Importantly, even if Thom

5
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does not know the current rate per squaasge, Thomas testified that he personally

researched and determined turect formula for calculatingay rates. (Doc. 115-1 a
177:21-178:18.) Thomas then implementhe formula through working with his
payroll staff. Specifically, Tbmas testified that when shiresearch revealed Austil
Electric’s previous methodology was incorrewo, “went to Monica Paloma [in payroll]
and . . . said this is wrong, we have beemgl@ wrong, we need [to] do it right.” (Doc
115-1 at 182:1-3.)

Church, Vice President of Operations,tifesd in detail regarimhg the process of
setting pay rate. Church testified that hel &ecerra first “come up with what [they

think would be a fair rate,” and subsequerilyesent it and show it to [Thomas].” (Doa.

115-1 at 208:10-209:5.) After reviewingethrate, Thomas and Forgia confirm th
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company “can afford that rate (Doc. 115-1 at 109:4.)Notably, Defendants do nof

argue that Church’s testimony is false.sttad, Defendants argue that Thomas “simp

confirms that Austin Electric can afford aeahange determindy Mr. Church and Mr.

Becerra,” rather than actually setting the pay.rdf@oc. 125 at 5.)*To be classified as

an employer, it is not required that a partydaxclusive control of a corporation’s day

to-day functions.” Dole v. Elliott Travel & Tours, Inc.,, 942 F.2d 962, 966 (6th Cir
1991). InDole, the court concluded that a compapresident had significant contro

when “he generally made arrargents for the amount of safao be paid an employee

y

[but] the actual details of calculating theurs, overtime, and commission were handled

by the payroll bookkeeper.id. Similarly, here, Thomas ed not participate in every
stage of the pay-rate-setting process to demonstrate significant control. Th
determines pieceworker compensation {#) setting the formula through which
employees’ wages are calculated, and (2)eseiig the pay rate toonfirm the company
can afford it. Thus, the factor of determig the rate and methad payment must weigh
against Defendants. Althougho factor is dispositive irthe analysis of Thomas'’s
individual liability under the FLSA, whether not Thomas determined pieceworker
pay rates is particularly significant inishcase, where the pay rate of piecework
employees goes to the cruxtbé alleged FLSA violations.

The factor of maintaining employmentcods also weighs against Defendani

During his deposition, Thomasgas asked: “[A]fter you made the decision to reclass

field workers from independent contractds employees, did you start maintaining

employment records?” Thomas answerediYes.” (Doc. 115-1 at 21:11-15.
Defendants contend that certain employmeaoonmds (for example, dciplinary records)
are maintained by Jennifer Diaz and b@ela Beruman of Austin Electric’'s
Payroll/Human Resources Department. (Do@ 4atl4:21-25.) Eveassuming that Diaz
and Beruman maintain certain recordsgréhis no reason to believe that Thomas

contrary to his own testimony—does @dgo maintain employment records.
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Finally, the parties dispute how etoyee schedules are determined f
pieceworkers. Thomas’s tesbny indicates employee sahdes are determined on
purely voluntary basis: “It igntirely up to” the mceworkers if and when they want t
work. (Doc. 115-1 at 174:16-17.) Accord to Thomas, “nobody in the company
exercises the power of setting schedules for pegaloyees. (Doc. 11b-at 174:14-15.)
Ballesteros’s description of setting employssiedules, howeverpotradicts Thomas'’s

testimony. Ballesteros testified he receigehedules from the office telling him whicf

houses need work and when the work setm be complete,nal Ballesteros assigns

employees to the hous@accordingly. (Doc. 128-1 at14—20.) The dispute over this

single factor, however, does not preclude figdindividual liability. The weight of the

O

—

b

evidence—when considering ethother factors and the circumstances of the whple

activity—supports finding that Thomasan employer under the FLSA.

Accordingly,

IT IS ORDERED Defendants’ Motion for Summaryudgment (Doc. 111) ig
DENIED and the Secretary’s Motion for SummpaAdjudication (Doc. 114) is
GRANTED.

Dated this 13th day of November, 2018.

Senior Unlted States District Jyel




