Perticone v. Bell M

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

otors LLC et al Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Mark Perticone, No. CV-16-02852-PHX-DGC
Plaintiff, ORDER
V.

Bell Motors LLC, et al.,

Defendants.

Plaintiff Mark Perticone filed a compid against Defendariell Motors LLC for
discrimination and retaliation wiolation of Title VII of theCivil Rights Act of 1964, 42
U.S.C. § 2000e et seq. (“Title VII"). Dot-1. Defendant movdsr summary judgment
on all claims (Doc. 41), and Plaintifhoves for summary filgment on Defendant’s
FaraghevEllerth affirmative defense (Doc. 43). THmeotions are fully briefed, and ng
party requests oral argument. For the oeasthat follow, theCourt will deny both
motions.

l. Background.

Plaintiff worked as a car salesmanlxfendant’s dealership from February {
September 2013. Doc. 42-1 at 50; D4@. at 13. This pason required him to
“[pJrospect on a day-to-day basis by phorie[.Doc. 42-1 at 3, 19. In practice
supervisors asked salesmen to contactpacis/e customers approximately every thr
days. Doc. 42-1 at 21.

54

Dockets.Justia.c


https://dockets.justia.com/docket/arizona/azdce/2:2016cv02852/996425/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2016cv02852/996425/54/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

Plaintiff is a Baptist who believes thatr&lay is a day of rest for all peopl&ee

Doc. 42-1 at 20-22, 25; Doc. 80at 15. But Defendant reges all of its salesmen to
work on Sunday. Doc. 50-1 a#. So when he intervieddor the position, Plaintiff
informed his manager that he could workSumnday, but he would not make unsolicite
sales calls on SundayDoc. 42-1 at 20, 26Doc. 50-1 at 16. His religious belief;
prevented him from interrupting others’ obsmce of the day ofest. Doc. 42-1
at 20-21; Doc. 49 at 24. General saleshager Frank Stevens and desk manager N
Lyons were informed of this amgement. Doc. 42-1 at 30-31, 33.

On Sunday, September 1,13) Mr. Lyons told Plaintf to make unsolicited calls

to prospective customers. Doc. 42-1 28 When Plaintiff protested, Mr. Lyons

expressed frustration and left get Mr. Stevens. Doc. 42-4t 29; Doc. 50-1 at 51.

Minutes later, Mr. Stevens arrived and stated sbimg to the effect of “| do not give a

f--- about your religion. Get on the phones, you are fired.” Doc. 42-1 at 29-30.

Plaintiff was not otherwise forced to make ttals. Doc. 42-1 at 52. Intending to file
complaint, Plaintiff called Human Resourcesaplist Janice Jordan later that da
Doc. 42-1 at 34; Doc. 44-4 at 3. He leftvoicemail requesting a call back about
interaction with his supervisdhat morning. Doc. 42-1 85-36. Another salesman whe
joined in Plaintiff’'s protest left a voicesl for Human Resourceas well. Doc. 42-1
at 98-99.

At all times relevant to this case, Defant had an anti-discrimination policy tha
provided multiple avemes to report harassment. Dd2-1 at 59-95. This policy
required Defendant to “investite claims of harassmetoroughly and promptly,” and
release the information it gatheredly on a “need to know” basi Doc. 44-6 at 8. And
it provided for different methods of resolutidepending on the natuaad severity of the
complaint. Doc. 44-4 at 6. For routinergennel conflicts, Human Resources could reg
on local management to resolve the issue. Doc.44-6 at 6. But for more S
complaints of discrimination, Human Resces, the Legal Department, or the Busing

Ethics Committee would getunlved. Doc. 44-6 at 6.
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Ms. Jordan never returned the calls dififf or his co-worker to determine the
nature of their complaints, ¢ir severity, or the need rfaconfidentiality. Doc. 50-1
at 58, 62. She did alert general mamaggic Zimmerman about the voicemails.
Doc. 50-1 at57-58. When she visiteck thdealership on September 3, 2013, Mr.
Zimmerman told her that he had handled ¢iteation. Doc. 50-1 at 59. She did not
follow up with Plaintiff to encourage him to pert any acts of reliation. Doc. 50-1
at 68.

On September 4, 2013, Mstevens called Plaintiff intbis office to discuss his
performance. Doc. 42-1 at 36. At the endha& meeting, Mr. Stevens told Plaintiff tha

—+

he had listened to the voicemail Plaintiff left Human Resourceoc. 42-1 at 37. Mr.
Stevens directed Plaintiff to report any furtiktemplaints to him, not Human Resources.
Doc. 42-1 at 37.When Plaintiff asked what to do if meeded to filea complaint against
him, Mr. Stevens smirked and said “Wettene. Get out.” Doc. 50-1 at 44-45.

After September 1, 2013, Plaintiff dgn to suffer hostildreatment from co-
worker J.P. Hah. Doc. 42-1 at 38-40Mr. Hah was not well-likedat the dealership
because he often stole customers from othkssseen. Doc. 42-ht 39, 47, 108-09.
Despite the fact that they dhdoeen friendly before Septéer 1, Mr. Hah began giving
Plaintiff dirty looks and cursing at himDoc. 42-1 at 38-40, 44-45, 49. Plaintiff
complained about this treatment to Mredtns and Mr. Lyons. Doc. 42-1 at 38, 5@;
Doc. 50-1 at 34. MrStevens responded by telling Plaintifathf he sold 2@r more cars
per month like Mr. Hah, then Stevens wouldcipline Mr. Hah. Doc. 50-1 at 34
Plaintiff averaged only adut 13 to 15 cars per mdmt Doc. 50-1 at 34.

On September 5 or 6, 2013, Plaintifigex one of Mr. Hah’s customers purchase

a vehicle because Mr. Hah was not at worRoc. 50-1 at 28. As was customary

Plaintiff completed the deal paperwork tdleet that he and Mr. Hah should split the

commission. Doc. 42-1 at 42-43; Doc. 50-1 at 31. Mr. Hah complained to Mr. Steyen:

who took Plaintiff's name off the deal. Dat2-1 at 42-43; Doc. 50-at 28-30. Another




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

manager confirmed to Plaintiff that what MBtevens did was not right, but that he h
no authority to overrule the general sales manager. Doc. 42-1 at 41.

On September 20, 2013, Plaintiff wigsed Mr. Hah scratalg his name off the
rotation list for new customers. Doc. 42-148t49. When Plaintiff confronted him, Mr
Hah admitted to doing it and suggested thaly could handle the disagreement with
physical altercation outsideDoc. 42-1 at 48-50. Plaifftimmediately quit his position
at Defendant’s dealership. Doc. 42-1 at 50; Doc. 50-1 at 39.

Later that day, Mr. Lyons asfid’laintiff to come back taork. Doc. 42-1 at 114.

Plaintiff declined, explaining:

Too much stuff has happened since Itethher[e.] JP has a problem with
a lot of [p]eople. [H]e cost me monéhis week by taking my name off the
list[,] and Lenny got my up and gotdaal on a [G]rand Cherokee[.] [T]hat
was my deal[.] JP harasses me all tinee[.] | told yau guys plenty of

timesJ[,] and nobody did nothg [sic] about it[.] [Thanks and have a good

day[.]

Doc. 42-1 at 115. Mr. Lyons apologized thsappointing Plaintiff.Doc. 42-1 at 115.
Il. Legal Standard.

A party seeking summary judgment “bears the initial responsibility of inform
the district court of the basis for its moti@nd identifying those portions of [the record
which it believes demonstrate the absenca genuine issue ahaterial fact.” Celotex
Corp. v. Catrett 477 U.S. 317, 323 (1986). Summary judgment is appropriate if
evidence, viewed in the liginost favorable to the nonmovipgrty, shows “that there is
no genuine dispute as to any material f@atl the movant is entitled to judgment as
matter of law.” Fed. R. Civ2. 56(a). Summary judgment is also appropriate again
party who “fails to make a slwing sufficient to establish the existence of an elem
essential to that party’s casend on which thaparty will bear the burden of proof a
trial.” Celotex 477 U.S. at 322. Only disputes ovacts that might affect the outcom

of the suit will preclude the entry of summauglgment, and the disped evidence must
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be “such that a reasonable jury could met@a verdict for the nonmoving party.’
Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986).
[ll.  Discussion.

Plaintiff alleges three Title VII discrimation claims against Defendant: failure {
accommodate, hostile work enviroant, and constructive dischatg Doc. 1-1 at 8-11.
Plaintiff also asserts a Title VII retaliation claird.

A. Plaintiff's Discrimination Claims.

The Ninth Circuit analyzeditle VIl discrimination claims under a two-par

framework:

Under the firstJ)art, [Plaintiff] muststablish a prima facie case by showing
that: (1) he had a bona fide religidoslief, the practice of which conflicted
with his employment duties. . ; (2) he informed [Bfendant] of his beliefs

and the conflict; and (3) [Defendantjé#atened him with or subjected him

to discriminatory treatment, includirdjscharge, because of his inability to
fulfill the job requirements. Once an employee establishes a prima facie
case, the burden of protifen shifts to the employeinder the second part

of the framework to establish that initiated good faith efforts to
accommodate the employee’s religiopsactices or that it could not
reasonably accommodate the employee without undue hardship.

Lawson v. Washingtor296 F.3d 799, 804 (9th Cir. 200@hternal quotation marks ang
citations omitted);see also Berry v. Dep't of Soc. Servé47 F.3d 642, 655 (9th
Cir. 2006).

1. Bona Fide Religious Belief.

Bona fide religious beliefs “include morat ethical beliefs as to what is right and

wrong which are sincerely held with theestgth of traditional religious views.” 29
C.F.R. §1605.1. Defendanbntends that Plaintiff's lief against making unsolicited
sales calls on Sundayneither sincere nor religious. Doc. 41 at 5.

Defendant argues that Ri&ff's willingness to workon Sunday establishes thg
his belief is insincere. Doc. 41 at 6-7. Plaintiff counters that he would interrupt his
day of rest because Deftant required all salesmen tonk@n Sunday, kbuhe refused to
interrupt that day for others. Doc. 51 at4lhis dispute of material fact prevent

summary judgment on the serity of Plaintiff's belief.
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Defendant next argues that Plaintiff'slibEis not religiousbecause he cannot
prove that the Baptist faith espouses this belidbc. 41 at 5-6. Plaintiff counters that hie
need not make such a showifigpc. 51 at 3-4), and the Court agrees. “The fact that| no
religious group espouses such beliefs orfdet that the religiougroup to which the

individual professes to belong may not accgpch belief will not determine whether the

©

belief is a religious belief of the gioyee or prospective employee.” 2
C.F.R. §1605.1.

Defendant also contendsathPlaintiff's religious beliedid not conflict with his
employment duties because he was not forcemhdke calls on Sunday. Doc. 41 at 4.
But Mr. Lyons and Mr. Stevens were awardPtdintiff's religious belief, yet still ordered
Plaintiff to make unsolicited sales calls orffanday. The Court ocaot conclude as a
matter of undisputed fact that Plaintiff lackadona fide religious belief that conflicted
with his employment duties.

2. Notification to Employer.

Defendant contends that Plaintiffileal to make a religious accommodation
request and therefore never notified it of hisgreus conflict. Doc. 41 at 4. But ar
employee need not explicitigsk for an accommodationLawson 296 F.3d at 804.
“[Aln employee need only inform his employer abous heligious needs for the
employer to understand the conflict betwettre employer's expectations and the
employee’s religious practices.ld. (citing Heller v. EBB Auto C¢.8 F.3d 1433, 1439
(9th Cir. 1993)). The employee must copvenly enough information about [his]
religious needs to permit the player to understand the et@ace of a conflict between
[his] religious practices and tlenployer’s job requirementsHeller, 8 F.3d at 1439.

The record reflects that Plaintiff convelyéo his supervisorshat his religious
belief would prevent him from making unsaled sales calls on @day. Plaintiff
communicated this belief whelme interviewed for the job.Both Mr. Lyons and Mr.

Stevens were informed ofithbelief. And Mr. Stevens ofirmed his apprehension o}

D
o

this religious conflict when he used disresiul language to describe how little he carg

-6 -




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

about Plaintiff's religion. Tl Court cannot conclude as atteaof undisputed fact that
Defendant was not nified of Plaintiff's religious belief.
3. Failure to Accommodate.

Defendant contends that Plaintiff's failure to accommodate claim must
because Plaintiff did not notify it of a conflicaused by a bona fide religious beli&ee
Doc. 41 at 3-7. For the reasons discdssigove, this argument cannot support summ
judgment.

Defendant also argues that it never forBé¢aintiff to make unsolicited sales call
on Sunday. Doc. 41 at 4. Because Rifhidid not make those calls, Defendant argus
Plaintiff cannot show &ck of accommodationld. Plaintiff counters by citing harassing
incidents that reveal Defendant’s failuceaccommodate: th8eptember 1 belittling of
his religious beliefs by Mr. Stevens, a dgaitory comment on the same day by a de
manager, Mr. Stevens’s threat termination if Plaintiff did not make the unsolicite
sales calls, Mr. Stevens’s decision to revokarfiff's share of a deal’'s commission, an
Mr. Stevens’s toleration of Mr. Hah’s harassme®éeDoc. 51 at 5-6.

The fact that Plaintiff never made amsolicited sales call on Sunday does n
require a finding that Defendant actuallgcammodated his religious belief. To th
contrary, a reasonable jury could concludat tRlaintiff refused to make those cal
despite Defendant’s failure to accommodatgignificantly, Plaintiff presents evidencs
that Mr. Stevens threatened fice Plaintiff if he did not make those calls. The Col
therefore cannot conclude as a matter of gputied fact that Defendant accommodat
Plaintiff's religious belief.

4. Hostile Work Environment.

To prevail on his hostile worknvironment claim, Plairffimust show that (1) he
was subjected to verbal or physical condamtause of his religion, (2) the conduct w
unwelcome, and (3) the conduct was sudintly severe or pervasive to alter th
conditions of his employment and create abusive worlenvironment. Kang v. U. Lim
Am., Inc, 296 F.3d 810, 817 (9th Cir. 2002%ee also Knickmeyer v. Nevad:

fail
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No. 16-15740, 2017 WL 54920, at *1 (9th Cir. Nov16, 2017) (referencing th€ang

elements). In assessing severity, courts lablall the circumstances, “including ‘thg

frequency of the discriminatory conduct; itveety; whether it is physically threatening

or humiliating, or a mere offensive utteranand whether it unreasably interferes with
an employee’s work performance.Faragher v. City of Boca Ratorb24 U.S. 775,
787-88 (1998) (quotingdarris v. Forklift Sys., In¢.510 U.S. 17, 23 (1993)kee also
Oncale v. Sundowner Offshore Seng23 U.S. 75, 81 (1998Yasquez v. Cty. of L.A.
349 F.3d 634, 642 (9th Cir. 2003). “The reqditevel of severity or seriousness varig
inversely with the pervasiveness frequency of the conduct.Nichols v. Azteca Rest
Enters, 256 F.3d 864, 872 (9th Cir. 2001) @mal quotation marks omitted). “Simpls
teasing, offhand comments, and isolateddents (unless extremely serious) will ng
amount to discriminatory changes in tteems and conditionsef employment.” Id.
(internal quotation marks omitted).

Defendant asserts that there was only @awated incident of disrespect o

September 1.SeeDoc. 41 at 7. Noting that Title VIl is not a civility code, Defendant

argues that isolated incidents are not suffityesevere or pervasevto sustain a hostile
work environment claimld. at 6-7.

Plaintiff responds by citing a number bérassing incidents: the September
belittling of his religious beliefs by Mr. Stevena derogatory comment on the same d
by a desk manager, Mr. Stevens’s threatesiination if Plaitiff did not make the
unsolicited sales calls, the Septber 4 questioning regandi Plaintiff's call to Human
Resources, Mr. Stevens’s decision to revokenkffis share of a deal’s commission, an
Mr. Stevens’s toleration of Mr. Hah’s harassineboc. 51 at 7-10. Although the Cout
finds this to be a close case, it cannot daoe that a reasonable jury necessarily wol
find these incidents insufficierto alter the conditions oPlaintiff's employment and

create an abusive work environmeHRiang 296 F.3d at 817.

Cases cited by Defendant do not requaredifferent result. Doc. 52 at 5-6|

Williams v. Arrow Chevrolet, Inc121 F. App’x 148 (7th @i 2005), involved only two

-8-
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instances of religious harassmeid. at 150-51.Bourini v. Bridgestone/Firestone North
American Tire, LLC136 F. App’x 747 (6th Cir. 2005),vnlved eight instances, but the)
were spread out over five years and the ctmund them insufficienbecause they were
“relatively infrequent and isolated.ld. at 751. Here, the incidés identified by Plaintiff
occurred in less than threeeeks. Finally, the court iMills v. PeaceHealth31 F.
Supp. 3d 1099 (D. © 2014), found thatcomments from co-workers were eithg
misunderstood or involved piical discussions regarding the Middle East, and that
supervisor's comments aboutroversion to Christianity wergrimarily responses to the
plaintiff's comments about Catholicéd. at 1117.

At summary judgment, the Court mustiew the evidencein the light most
favorable to the nonmoving party and drai reasonable inferences in that party
favor.” Jones v. Las Vegas Metro. Police DefT3 F.3d 1123, 1127.1 (9th Cir. 2017)
(internal quotation marks omitted). Doing so, the Court concludes that factual i
prevent summary judgment on theshile work environment claim.

5. Constructive Discharge.

“[Clonstructive discharge occurs wheretiworking conditionsdeteriorate, as a

result of discrimination, to the point th#tey become sufficidgly extraordinary and

egregious to overcome the nmal motivation of a competéndiligent, and reasonablg

employee to remain on the jab earn a livelihood and to serve his or her employar.

Poland v. Chertoff494 F.3d 1174, 1184 (9th Cir. 2007) (quotBigpoks v. City of San
Mateq 229 F.3d 917, 930 (9th ICi2000)). The Ninth Circuitset[s] the bar high for a
claim of constructive discharge becausdefal antidiscriminatin policies are better
served when the employee and employeachttdiscrimination within their existing
employment relationship, rather than whére employee walks ay and then later
litigates whether his employment situation was intolerablig.”

“Whetherworking conditionswere so intolerable and drsminatory as to justify a
reasonable employee’s decision to resign isnadly a factual question for the jury.’
Wallace v. City of San Diegd79 F.3d 616, 626 (9th CR007) (internal quotation marks

-9-
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omitted). The Ninth Circuit ts®aheld that a constructive discharge claim can be shown
through a continuous patteof discriminatory treatment over months and yeaB8ee
Satterwhite v. Smith744 F.2d 1380, 13823 (9th Cir. 1984) (evidence that a blagk
employee could not obtain promotion orirgaccess to training and advancement
opportunities that white employees receivevas sufficient to support a claim of
constructive dischargelVatson v. Nationwide Ins. Co823 F.2d 360, 361-62 (9th
Cir. 1987) (an alleged pattern of discrimingtactions by an employer was sufficient o
survive a motion fosummary judgment). Faeasons explained above with respect|to
the hostile work environment claim, theo@t concludes that &htiff has created a
guestion of fact on whetherraasonable person in his positiwould have felt forced to
guit because of intolerable working conditions.

B. Faragher/Ellerth Affirmative Defense.

Defendant asserts arffianative defense pursuant to the Supreme Coulft's
decisions inBurlington Industries v. Ellerth524 U.S. 742 (1998), arfehragher v. City
of Boca Raton524 U.S. 775 (1998) (collectivelifaragherEllerth). Doc. 5 at 6-8. The

Ninth Circuit has explained:

Under FaragheVEllerth, when an employee haseen subjected to an
unlawful “tangible employment actiorfy a supervisor, the employer may
be held liable without more; whethe employee has been unlawfully
harassed, but there has been ‘angible employment action,” the
employer may avoid liabilitypy proving the defense of “reasonable care.”

Holly D. v. Cal. Inst. of Tech339 F.3d 1158, 116(®th Cir. 2003)-

The parties dispute whether Defendaan establish reasdnia care to avoid
vicarious liability for haassment by a co-workerSeeDoc. 41 at 9; Doc. 43 9. “The
defense comprises two necessary elemdajsthat the employer exercised reasonable
care to prevent and correct promptly any . . . harassing behavior, and (b) that the pjaint

employee unreasonably failed to take adsge of any preventive or correctiv

D

! The motions do not address — and the €daes not evaluate — the existence jof
a tangible employment action. Defendantfsotion onI?/ argues that it exercised
reasonable care (Doc. 41 at9), and Rildi®m motion only ackowledges a factual
dispute between the parties on this issue (Doc. 43 at 9).

-10 -
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opportunities provided by the employar to avoid harnotherwise.” Ellerth, 524 U.S.
at 765.

Plaintiff contends that Defendant cahnestablish that it acted reasonabl
Doc. 43 at 9-13. Plaintiff emphasizesathDefendant had a clear anti-discriminatic
policy, yet its Human Resources specialist thite investigate Plaintiff's complaint in
accordance witlthat policy. Id. She never returned Pl&ifis request for a telephone
call. Id. at 11-12. Unaware of the nature o ttomplaint, Ms. Joah chose instead tg
ask local management to handle the situatidn.

Defendant counters that the memexistence of its comprehensive ant

discrimination policy establishabat it acted reasonably. Do47 at 4-5. Defendant

argues that this is the dispositive fact beedakintiff never filed a complaint about Mr,.

Stevens that would have triggered imwestigation pursuant to its policyld. at 5.
Defendant further argues thiatnonetheless addressed Plaintiff's voicemail at a meef
on September 3.Id. Because Plaintiff did not filany more complaints, Defendar
argues, this meeting successfully stappay discrimination or harassmeid. at 5-6.

The Court finds disputes of materitdct as to whetheDefendant exercised

reasonable care in the implementation of atdi-discrimination policies. Defendant

relies on cases from another ciitcfor the proposition that thmere existence of a policy

is sufficient to show reasonableness. Doca#d3. The Ninth Circuit has found that thie

existence of such a policy islegant, but not determinativeSeeNichols 256 F.3d
at 877-78. ImNichols the Ninth Circuit held that a ogpany exercised reasonable care
prevent sexual harassment with its compamigle policy and training program.ld.
at 877. But the court found it unreasonathiat the employer failed to implement it
policy tocorrectharassing behaviold. at 877-78. This distinction requires a resolutig
of material facts related to Ms. Jordan’s sge. A reasonable jury could find that th
two voicemails conveyed a routine persors@hplaint that warranted a deferral to loc
management, but the same jury might fingttMs. Jordan acteahreasonably by failing

to determine the nature of the issue befmssing it to Mr. Zimmerman. What is mor¢
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there is a dispute as to ether Ms. Jordan ever metitlv Plaintiff to discuss his
complaint. Doc. 42-1 at 55; Doc. 50-1 at ®2. The Court cannatetermine at this
stage whether Defendaatted unreasonably.

Plaintiff next argues that Defendant canestablish that he acted unreasonab
Doc. 43 at 13. Specifically, Plaintiff cartds that his voicemail for Human Resourc
precludes any attempt to establish thatumeeasonably failed to take advantage
preventative or corrective opportunitiedd. Defendant counters that Plaintiff acte
unreasonably because his voicemail was t@u&dao constitute a serious complaint, ai
he failed to use alternative reporting chanmdien his initial voicenail was unanswered
Doc. 47 at 6-7. The Court also finds digmutof material fact as to whether Plainti
acted reasonably.

The critical issue here is the Septeméteaneeting with Mr. Stevens. Defendaf
characterizes it as a respectful effortaddress and rectify Plaintiff's concerns, b
Plaintiff characterizes it as an interrogationwhich he was toldhot to contact Human
Resources again. Dependingitsresolution of this issue, a reasonable jury could fi
that Plaintiff unreasonably failed to file additional complaint wth Human Resources
The Court will not displace the deen of a jury on this issue.

C. Retaliation.

Title VII prohibits retaliation agaitnsan employee for gmsing an unlawful

employment practice or participating in a &iWll proceeding. 42 U.S.C. 8§ 2000e-3(a

ly.

S

of

d

1L

nd
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A successful retaliation claim must establisattfi) the employee engaged in a protected

activity, (2) the employer took an adverse employment action against the employe
(3) the employer would not have taken theerse employment action but for a design
retaliate. Nilsson v. City of Mes&03 F.3d 947,%8B-54 (9th Cir. 2007)see Univ. of Tex.
Sw. Med. Ctr. v. Nassafi33 S. Ct. 2517,583 (2013) (clarifying that employee mug

show “but for” causation).

-12 -
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1. ProtectedActivity.

An employee engages in a “protectedivaty” when the hecomplains about or
protests conduct that he reasonably éwels constitutes an unlawful employme
practice. See42 U.S.C. § 2000e-3(a) (describing “protected activityient v. Valley
Elec. Ass'n InG.41 F.3d 524, 526 (9th Cir. 1994Defendant contends that Plaintif
never engaged in such activity. Doc. 411@t11. Specifically, Defendant argues th
even if Plaintiff made a reqeefor accommodation, that request is legally insufficient
constitute a complairdr opposition to digeminatory conduct.ld. Plaintiff counters that
the express refusal to carry out a discniatory policy constitutes protected activit
under Title VII. Doc. 51 at2-13. The Court agrees witaintiff. When he openly
protested Mr. Stevens'’s order to make ungeliccalls on a Sundakie protested conduct

that he believed to be anlawful employment practice See Moyo v. Gome20 F.3d

982, 984 (9th Cir. 1994) (“Opposition can, @ucse, consist of a refusal to carry out an

order or policy.”). A reasonable jurpuald find that this was protected activity.
2. Adverse Employment Action.

Title VII's anti-retaliation provision protects against “materially adverse
employment actions — actions that might dese a reasonable worker from making
supporting a charge of discrimination but not against “petty slights or mino
annoyances that often take place at wammll that all employees experienc&urlington
N. & Santa Fe Ry. Co. v. Whit#48 U.S. 53, 68 (2006). Tl@ourt’s role at the summary
judgment stage is limited to wemining whether there is Eence in therecord that
would support a reasonable juryfinding that tle action complained of was materiall
adverse. Where the evidence would perno such finding, the Court may gran
summary judgmentSee, e.g.Johnson v. Fed. Express Carplo. CV-14-02428-PHX-
DGC, 2016 WL 1593811, at *@. Ariz. Apr. 21, 2016) (citingillars v. Nevada385 F.
App’x 669, 671 (9th Cir. 201Q(affirming grant of summary judgment because employ

2 Defendant’s motion does haddress, and the Court does not consider, whe
Plaintiff's attempt to contact Human Resoes constitutes protected activity for th
purposes of Title VII.
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“presented no evidendhat the position tavhich she was moved differed in any materigl
way from the position she occegi prior to her complainty). In determining whether a
reasonable jury could find maigl adversity, the Court mustonsider the context in

which the action occurred. Because “[t]he &tial impact of workplace behavior ofte

=)

depends on a constellation of surrougdircircumstances, expectations, and

relationships . . . an act that would be immatenalome situations is material in others|’
White 548 U.S. at 69 (internal quditan marks and citations omitted).

Defendant offers a bare assertiorattiPlaintiff did not suffer any adverss

U

employment action because he was neither diseighlivor terminated. Doc. 41 at 11. In

response, Plaintiff identifies at least thiestances of adverse action: (1) Mr. Steve

>
(9]

told Plaintiff that he listenetb the voicemail Plaintiff left for Human Resources; (2) M

=

Stevens took Plaintiff off a car deal, depnty him of a shared comission; and (3) Mr.
Stevens permitted Mr. Hah to har&aintiff. Doc. 51 at 13-14.

The Court doubts that informing a suboate that his supervisor listened to |a
complaint filed against thatame supervisor constitutes adverse employment action,
but the Ninth Circuit has held that desed compensation can bach an action.See
Little v. Windermere Relocation, IncB01 F.3d 958, 970 (9th Cir. 2002) (reduction Jn
monthly pay isan adverse employment action). dAthe Court finds that permitting coy
worker harassment can be materially adeebecause it could affect performande,
d

compensation, and job satisfaction. Theu@ concludes that a reasonable jury col

—

find that these incidents, as well as Rii's potential constructive discharge, migh
dissuade a reasonable worker from makingumporting a charge of discriminatidn.
D. Punitive Damages.

Under Title VII, a plaintiff may recovepunitive damages if he demonstrates that

-

the defendant “engaged in a discriminat@nactice or discriminatory practices witl

* Defendant argues for the first time is ieply that Plaintiff has not establisheld

“pbut for” causation for the alleged retal@t. Doc. 52 at 8-10. The Court cannot

%Qnszlggg)thls argument.Gadda v. State Bar of Cal511 F.3d 933937 n.2 (9th
ir. :

-14 -




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

malice or with reckless indifference to tlfederally protected rights of an aggrieve
individual.” 42 U.S.C. § 181a(b)(1). The focuss on the defendant’s state of minc
Christopher v. Spectra Elec. Servs., Ji687 F. App’x 383384 (9th Cir. 2016).

Defendant contends that Riaff cannot meet this stalard because he never mac
a religious accommodation requds, filed no complaints, he was not subject to adve
employment actions, and he voluntarily qoiter an issue unrelated to his religiol
belief. Doc. 41 at12. Plaintiff arguesathMr. Stevens’s disrespectful comments a
retaliatory behavior are sufficient to createissue of material fadbecause they revea
the intent with which Defendantstiriminated. Doc. 51 at 16-17.

The Court agrees with Plaintiff. BEOC v. Wal-Mart Stores, Incl56 F.3d 989

(9th Cir. 1998), the Ninth Circuit emphasize@ importance of two facts in finding that

punitive damages were availabléd. at 992-93. First, th&linth Circuit noted that a
supervisor who had receivedtadiscrimination training and a handbook nonetheless t
a pregnant woman that she would nothwed because dfier pregnancy.ld. at 992.
Here, Defendant has an anti-discriminatjpolicy, yet general sales manager Steve
declared that he did not “gava f--- about your religion.’'Second, the Ninth Circuit noteq
that Wal-Mart managers attempteddover up the discriminatory conductd. at 993.

Here, Plaintiff presents evidence that Mr. $tev directed him filany future complaints

with him, not Human Resources. When Riffisuggested that those future complainfs

might be about him, Mr. Stevens smirked aold him to “get out. A reasonable jury
therefore could find facts to support thealice or reckless indifference required fq
punitive damages.

E. Failure to Mitigate Affirmative Defense.

In his motion for partial summary judgme®aintiff recites the requirements of

failure to mitigate dfrmative defense, but does notgaee that a lack of evidence

precludes this defense. Doc. 43 at 13-14&telad, Plaintiff “invites [Defendant] to maké

a showing that [Plaintiff] fded to mitigate his damagesfBaient to warrant submitting
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this issue to a jury.ld. at 14. Because Plaintiff did notake an argument in his motion
the Court will not consider this issu&addg 511 F.3d at 937 n.2.

IT IS ORDERED:

1. Defendant’s motion for summgjudgment (Doc. 41) idenied

2. Plaintiff's motionfor partialsummary judgment (Doc. 43) @enied

3. The Court will schedule eonference call to set a final pretrial conferen

and trial date by separate order.
Dated this 9th day of January, 2018.

Nalb Gttt

David G. Campbell
United States District Judge
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