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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

IN RE: BARD IVCFILTERS PRODUCTS | MDL No. 15-2641
LIABILITY LITIGATION

This Order Relates to:
Angela Novy, et al., No. CV-16-02853-PHX-DGC

Plaintiffs,
ORDER
V.

C.R. Bard, Inc., et al.,

Defendants.

This case was originally filed in Misari state court. Defendants removed t
case to the United States District Court floe Eastern District of Missouri, and it wa
transferred to this Court to become parthié MDL proceeding.Defendants have filed g
motion to dismiss for lack of personal jurisdictidBeeDocs. 3401, 3402Plaintiffs have
responded (Doc. 3405), and filed a motit;m remand (Doc. 3403). No party ha
requested oral argument. For the follogvireasons, the Court will grant Defendant
motion to dismiss all Plaintiffs other thangela Novy and Tamy Dykema, and deny
Plaintiffs’ motion to remand.

l. Background.
The allegations of Plaintiffs’ complairdre taken as true for purposes of th

motion. Plaintiffs are 48 unrelatgersons from 29 different stateSeeDoc. 1-3, 19 6-
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53 inNovy v. C.R. Bard, IncNo. 2:16-cv-02853-PHX-DGCE.D. Mo. July28, 2016Y.
Defendant C.R. Bard, Inc. s Delaware corporation with ifgincipal place of business
in New Jersey. E.D. Mo. @0 1-3,  54. Defendant BhPeripheral Vascular, Inc
(“BPV”) is a wholly-owned suhldiary of C.R. Bard, Incwith its principal place of
business in Arizona.ld., 1 55. Defendants manufactuaeine of Inferior Vena Cava
(“IVC”) filters to capture blood clots #t travel to the heart and lungsl., { 3-4, 58-59.
On May 6, 2016, Plaintiffs filed thiaction against C.RBard, Inc. and BPV
(collectively, “Bard”) in the Circuit Courfor the Twenty-Secondudlicial Circuit, St.
Louis City, Missouri. See idat 1. Plaintiffs allege, as dodlplaintiffs in this MDL, that
they each received a Bard IM{lter and have suffered injurfdirectly and proximately
caused by Defendants, [andethinreasonably dangerous ahefective nature of Bard
IVC filters.” 1d., 1 5. Only two Plaintiffs, Anda Novy and Tammy Dykema, allegs

claims based on eventsatioccurred in Missourild. at | 6, 28. All other Plaintiffs arg

citizens of other states whose claims arise feMants that occurred outside of Missour

Several of these Plaintiffs sleacommon citizenship with BafdSee idat 9 6-53.
OnJuly 28,2016, Bard removed this case to fetletart in the Eastern District of
Missouri on the basis of diversity jurisdioti, and requested transfer to this MD&ee
E.D. Mo. Doc. 1. Bard also moved to dissPlaintiffs’ action for lack of persona
jurisdiction. SeeDocs. 3401, 3402.0n August 8, 2016, Platiffs filed a motion to
remand the case to Missouri state co@geDocs. 3403, 3404.
. Legal Standard.
A civil case brought in state court may teenoved to federal court in the distrig

where the action is pending if the fedewdibtrict court wouldhave had original

' To avoid confusion, documents filedtire Eastern Distriatf Missouri case after
removal but before consolidation in tHi#4DL will be cited as“E.D. Mo. Doc.,” and
documents filed in MDL No. 2641 will be cited as “Doc.”

? Plaintiffs Lisa Radzik, Allen Kotter, Dése Gill, Faith Hichman, Sabir Saad
and William Salters are citizens of New Jersé&/D. Mo. Doc. 1-3, 11 6-53. Plaintiffs
Heather Powers, Joseph Grossman, and slavtefield are citizens of Arizona.ld.
Plaintiffs Abdul-Mutaal Bilal and Bria Morrison are citizens of Delawaré.
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jurisdiction, including diversity jurisdiabn. 28 U.S.C. 88 1332, 1441(a). RemoV
based on diversity jurisdiction et proper if complete divatg is lacking, but “[c]ourts
have long recognized fraudulent joinder aseaneption to the comglke diversity rule.”
In re Prempro Prods. Liab. Litig.591 F.3d 613, 62@8th Cir. 2010 The removal
statute, 28 U.S.C. § 1441, is to$tectly construed against removaee Syngenta Crog
Protection, Inc. v. Hense®37 U.S. 28, 32 (2002ghamrock Oil & Ga Corp. v. Sheets
313 U.S. 100, 108-09 (1941)A defendant seeking to rewe a case to federal couf
carries the burden of estalblisg diversity jurisdiction, ash “[a]ll doubts about federal
jurisdiction should be swlved in favor of remand to state courtfi re Premprg 591
F.3d at 620 (citation omitted3pe28 U.S.C. § 1447(c).

1. Analysis.

Defendants divide the 48 Plaintiffs intwo groups: “in-state Plaintiffs” and “out-
of-state Plaintiffs.” Doc. 3402 at 2-3. -state Plaintiffs inaide only Novy, who is a
resident of Missouri, and Dykema, who was implantath va Bard IVC filter in
Missouri. Id. Out-of-state Plaintiffs include all other named Plaintiffid. Defendants
concede that the Court has specific persqunaddiction over thenwith respect to the
claims of the in-state Plaintiffdd. at 3.

In their notice of removal, Defendantssart that the diveitg-destroying out-of-

state Plaintiffs were frauduidly joined becaustheir claims have no reasonable basis|i

Missouri. E.D. Mo. Doc. 1 at 3. In thamotion to dismiss, Defendants argue that tf
Court lacks personal jurisdictioover Defendants for all clas brought by out-of-state
Plaintiffs because those Plaintiffs cannot essefficient facts to dablish such persona
jurisdiction in any Missouri court. Docs. 348402 at 4, 3319 at 4-5n their response
and motion to remand, Plaintiffs argue thia¢ Court lacks subjeenatter jurisdiction

because complete diversity is lacking, Defendants therefore improperly removed thi

® Because an MDL transfera@eurt applies the substare law of the transferor

forum, the Court applies theilsstantive law of the Eastern District of Missouri and th

Eighth Circuit to this motionIn re Zicam Cold Remedy Mk, Sales Practices, & Prods
Liab. Litig., 797 F. Sugaé). 2d. 940, 941 (D. Ariz. 2011% (citifgyens v. John Deere Co.
494 U.S. 516, 525 (1990)).
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to federal court, and, in ruling on the \ars motions, the Court should decide subject
matter jurisdiction before adessing personal jurisdiction, weh will result in immediate
remand. Docs. 3405, 3404. afitiffs also argue that thegre not fraudulently joined
because all Plaintiffs allege injuries amg from the same product and common facts.
Doc. 3404 at 6-9. The Court will first deteine whether it must decide subject matter
jurisdiction before personal jurisdiction.

A. Priority of Jurisdictional Arguments.

“Jurisdiction to resolve cases on the ritse requires bothauthority over the
category of claim in suit (subject matterigdiction) and authdly over the parties

(personal jurisdiction), so that treourt’'s decision will bind them.” Ruhrgas AG v.

Marathon Oil Co, 526 U.S. 574, 577 (1999). “[l]n cases removed from state court to

federal court, as in cases originating in f@dleourt, there is no unyielding jurisdictions
hierarchy.” Id. at 578. “[l]Jn most instances sebj-matter jurisditon will involve no
arduous inquiry. In such cases, both exjpmd and sensitivity to state courts’ coequal
stature should impel the federal cotwt dispose of that issue first."ld. at 587-88
(citations omitted). But where “a districowrt has before it arsightforward personal
jurisdiction issue preséing no complex question of sta@wv, and the alleged defect in
subject matter jurisdiction raises a difficaltd novel question, theburt does not abuse
its discretion by turning directl{o personal jurisdiction.”ld. at 588;see also Crawford
v. F. Hoffman-La Roche Ltd267 F.3d 760, 764 (8th 1Ci2001) (“certain threshold
issues, such as personal gdiiction, may be taken up waht a finding of subject-matter
jurisdiction, provided that the threshold isssisimple when compad with the issue of
subject-matter jurisdiction.”).

Plaintiffs argue that subject matter gdiction analysis in this case is simple
because complete diversity i<king. Doc. 3404 at 4They contend the Court should
remand this action immediately without reaching the issue of personal jurisdilction.

Plaintiffs oversimplify. Defendants argtleat the diversity-destroying out-of-stat

D

Plaintiffs were fraudulently joed to circumvent complete diversity. Doc. 3402; 3319.




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

“The Court cannot simply igneror summarily reject this argument to make its subj

matter jurisdiction analysis easierlil re Testosterone Repkament Therapy Prod. Liab

Litig. Coordinated Petrial Proceedings164 F. Supp. 3d 1040, 1044 (N.D. Ill. 2016

(“TRT). Defendants’ fraudulent joinder argunteaises complicated issues upon whi¢

there is no controlling Eighth Circuit pre@d, such as whethéne fraudulent joinder

doctrine applies to plaintiffs who alledjg cannot invoke the court’'s persong

jurisdiction. The fraudulent joinder argunmtemakes the subject matter jurisdicti;)ln

analysis “rather complicated,” especialily the inquiry involves “the more unusu
guestion of ‘fraudulent joider’ of a plaintiff.” Foslip Pharm., Inc. v. Metabolife Int'l,
Inc., 92 F.Supp.2d 891, 899 (N.Mbwa 2000). The personalrisdiction question, by

contrast, does not present a complex questaon, the Court therefore concludes thiat

addressing it will not offend prciples of federalismRuhrgas AG526 U.S. at 588.

What is more, Defendants’ subject ttea jurisdiction argument relies on thei
claim that joinder of the diversity-destroyingt-of-state Plaintiffs was improper becaus
those Plaintiffs cannot edtiish personal jurisdiction over Defendants in a Misso
court. Doc. 3319 at 4-8. Thus, the Gowill confront the persnal jurisdiction issue
regardless of the sequence in which it conducts its analy$s, 164 F. Supp. 3d at
1046.

The Court will first address personal juiittbn over the out-of-state Plaintiffs. |f
personal jurisdiction is lacking, the Court ndigmiss the out-of-state Plaintiffs and der
the motion for remand without addressing fraudulent joinder.

B. Personal Jurisdiction.

The Court need not decidehether to apply federdw or Missouri law becauss

“[flederal courts ordinarily follow state law in detenining the bounds of their

jurisdiction over persons,Walden v. Fiore 134 S. Ct. 1115, 1121 (2014) (citatior
mur

omitted), and Missouri has authorized its courts to exercise jurisdiction to the maxi

extent permitted by the Due Procé&dause of the U.S. Constitutiosee J.C.W. ex rel.

Webb v. Wyciskall&275 S.W.3d 249, 253 (Mo. 2009Fhus, whether in federal court of
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Missouri courts, the question personal jurisdiction turns owell-known principles of
due process law.

Missouri may exercise jurisdiction ovardefendant who is not physically present

=)

in the State if the defendant has minimum aotg with Missouri, sth that suit can be

maintained there withut offending
justice.” J. Mclintyer Machinery, Ltd. v. Nicastr®é64 U.S. 873, 880 (2011) (quotin

traditional notionsof fair play and substantial

L\,

Int’l Shoe Co. v. Washingto326 U.S. 310, 316 (1945)). The party asserting personal

jurisdiction bears the burden ebktablishing a prima facie case that jurisdiction exists.
Johnson v. Woodcockd44 F.3d 953, 955 (8th Cir.@6). “To survive a motion to

dismiss, the plaintiff must state sufficientfs in the comiaint to support a reasonabils

1%

inference that [the defendant] may be suigiécto jurisdiction inthe forum state.”
Steinbuch v. Cutle518 F.3d 580, 585 (8th Cir. 2008).

Personal jurisdiction can be general or speciiaimler AG v. Baumagni34 S.Ct.
746, 754 (2014). General personal jurisgictgrants a court the ability to entertain any
claim against a defendant over which it lagject matter jurisdiction, even claimgs
arising from the defendantactions in other Statesld. It exists when a defendant's
contacts with the forum Stat&are so continuous and sgstatic as to render [it]
essentially at home in the forum Statefd. Plaintiffs do not directly argue that
Defendants are subject to general personasdiction in Missouri, nor could they.
Plaintiffs identify no Missouri-related caatts by Defendants other than sales and
marketing efforts, and the Supreme Court halsl that such contacts are not sufficient
for general jurisdictionld. at 761.

Specific personal jurisdiction grants auct personal jurisdiction over a specifi

)

claim asserted against a defemidalt exists when the defdant has purposefully availed

itself of the privilege of conducting businesdhe forum State and the plaintiff's injurie

U

arise out of the defendant’s forum-related activiti€&irger King Corp. v. Rudzewicz
471 U.S. 462, 472 (1985). Ake Eighth Circuit has exg@ihed, specific jurisdiction

applies to “causes of action arising from olated to a defendant’s actions within the

-6 -
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forum state.” Pangaea, Inc. flying Burrito LLC, 647 F.3d 741, 7486 (8th Cir. 2011);
see also Dever v. Hentzen Coatings,,I880 F.3d 1070, 1078th Cir. 2004).

The out-of-state Plaintiffs present no fat¢b suggest that their alleged injurig
from Bard IVC filters arise out of or relate Defendants’ actions in Missouri. No oul
of-state Plaintiff is a citizen of Missourind no event giving rise to their claims too
place there.See Id. 11 6-53. Plaintiffs do not allegbat any out-of-state Plaintiff was
ever in Missouri, much lesshat they were subjected tany advertising, doctor
recommendation, filter implants, iliness, injury, or medical procedure there. Becaus
out-of-state Plaintiffs receivettheir Bard filters and related medical care in other Sta
they cannot individually showhat their injuries arise outf or relate to Defendants’
Missouri activities.

Plaintiffs argue that out-of-state Plaifs “do not have toseparately establish
personal jurisdiction for each claim as though tiveye in a vacuum.’Doc. 3405 at 4-5.
They contend that the Court clok to this lawsuit “as a wdle,” and, upon finding that
the claims of in-state Plaintiffs arise out@&fendants’ contacts with Missouri, exercig
personal jurisdiction over the entire case duiia¢ofactual similarity of Plaintiffs’ claims.

The Court does not agree. This is notasglaction. The in-state Plaintiffs are n
suing on behalf of the out-ofede Plaintiffs, and cannottablish personal jurisdiction for,
them. Rather, each Plaintiff &aing in his or her own rigl#nd must prove his her owi
case. The fact that Plaintiffs have been joiimed single lawsuit does not alter the reali
that this case involves 48 different Ii#ifs asserting 48 different claims.

Joinderis not the same as jurisdiction. idder of multiple Plaintiffs may be
appropriate when their claims arise out of “dame transaction, oatance, or series of
transactions or occurrences.” Fed. R. ®v20(a). But the rule permitting joinder say
nothing about personal jurisdiction. Instesgecific jurisdiction pplies only to “causes
of action arising from or related to a defant's actions within the forum state.
Pangaea 647 F.3d at 745-46. Hn individual plaintiff's cause of action does not ari

out of or relate to the daidant’'s actions within the forum State, the plaintiff cann
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establish specific personal jurisdiction ovee tdefendant. This is true even if th

plaintiff is joined with otheplaintiffs whose claims do aBsout of the defendant’s forun

contacts. As courts have recognized, éfpjitting the legitimate exercise of specific

jurisdiction over one claim to giify the exercise of spedifijurisdiction over a different
claim that does not arise out of or relatehte defendant’s forum contacts would viola
the Due Process ClauseSeiferth v. Helicopteros Atuneros, Ind72 F.3d 266, 275 (5th
Cir. 2006);see also TRT1L64 F. Supp. 3d 41049 (“defendants’ contacts in Missouri thg
give rise to [the in-state plaintiff's] claimare inadequate tooofer jurisdiction over
defendants for [the out-of-stgbaintiff's] claims”); 5B Chales Alan Wright & Arthur R.
Miller, Federal Practice and Pratee: Civil 3d § 1351at 299 n.30 (204) (“There is no
such thing as supplemental specific persquasdiction; if separate claims are pleg
specific personal jurisdiction must independeetlyst for each claim and the existence
personal jurisdiction for one claim will nptovide the basis for another claim?”).
Without saying so, Platiffs in essence are arguing for general perso

jurisdiction over Defendants — that Defendami@y be sued in Missouri for any claim

even those that do not arieat of Defendants’ Missouri-la&ted contacts. The Supremg

Court has squarely rejected the suggestian gieneral jurisdiction — sometimes referre

to as “all-purpose jurisdiction” — may ise¢ from a defendant'sales and marketing

efforts in a State:

only a limited set of affiliations ith a forum will render a defendant
amenable to all-purpose jurisdiction teerFor an individual, the paradigm
forum for the exercise afjeneral jurisdiction ishe individual's domicile;
for a corporation, it is an equivalepliace, one in whiclthe corporation is
fairly regarded as at home. Withspect to a corporation, the place of
incorporation and principal place djusiness are paradigm bases for

* Some cases have recognized a form afipat personal jurisdiction with respeq

to multiple claims of a single plaintiff: “iaere a federal statute authorizes nationwid

service of process, and the federal aradestlaims ‘derive from a common nucleus
operative fact,’ the district court may ass‘mer_sqnal jurisdiction ovethe parties to the
related state law claims even if persopalsdiction is not dterwise available.” [lUE
AFL-CIO Pension Fund v. Herrman® F.3d 1049, 1056 (2d ICi1993). Even if this
doctrine is viable, it applies to claims asserted by a single plaintiff, not claims assert
different plaintiffs. 1d.
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general jurisdiction. Tdse affiliations have theirtue of beng unique —
that is, each ordinarily indicatesnly one place — as well as easily
ascertainable.

Daimler, 134 S. Ct. at 760 (citationquotation marks, and biegts omitted). Plaintiffs
do not contend, and cannot contend, tbafendants are incorporated or have their
principal places of business Missouri. And the fact @it Defendants marketed their
IVC filters in Missouri is not sufficient. T Supreme Court rejected “the exercise |of
general jurisdiction in every State in whi@a corporation engages in a substantigl,
continuous, and systematiourse of business.Id. at 761 (quotation marks and citatiop
omitted). The Court specificallgleclined to approve general jurisdiction “in every .| .
State in which [the defendts] sales are sizable.ld.

Defendants are not subject to generaisgliction in Missouri. Their marketing

efforts and profits from the State are not suéiitj and Plaintiffs cannot show that thgy

—F

otherwise operate so continuously and sysatarally in Missouri as to render them “a

home” there. As noted above, Defendant G&d, Inc. is a Delaware corporation wit

(@R

its principal place of business in New dgrsand Defendant BPV is a wholly-owne
subsidiary of C.R. Bard, Inc., with igincipal place of business in Arizona.

Plaintiffs cite Gracey v. Janssen Pharm., In&No. 4:15-cv-407-CEJ, 2015 WL
2066242, at *3 (E.D. MoMay 4, 2015), in support of threjurisdictional argument. In
Gracey the district court remanded a case inohi64 plaintiffs from 30 states assertgd
claims against defendantgsang out of their use ahe same medicationGracey 2015
WL 2066242, at *1. The Gracey defendants, like Defendants in this case, sought to
dismiss diversity-destroying out-state plaintiffs for lackof personal jurisdiction in
order to preserve subject matparisdiction in federal courtld. The Graceycourt held
that because the defendants conceded miasouri courts had specific personal
jurisdiction over themwith respect to the Missouri plaifis, “Missouri courts, thus, may
properly exercise personal jurisdiction owdfendants with respect to this cause [of

action as a whole arisy out of or related tis contacts and conduct in Missourild.
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v

at *3. Graceyheld that properly joined plaintiffarith claims arising out of the same
transaction need not ebtsh personal jurisdiction over the defendaritk.at *3-4.

The Court respectfully disagrees witBracey It conflates joinder and
jurisdiction, and runs countéos the fundamental specificrjgdiction principle that every
plaintiff's case must arise out of a defendaritrum-related activities. Under Plaintiffs
theory of personal jurisdiction, any compamgaged in the sale or marketing of produgts
in Missouri, and whose prodiscallegedly cause a Missouri plaintiff’'s injury, would be
subject to personal jurisdiction in Missodor claims brought by any plaintiff who
allegedly suffered a similar injury anywheire the country. Such a broad theory of
personal jurisdiction has been rejected byShpreme Court as “unacceptably grasping.
See Daimlerl34 S. Ct. at 761.

Plaintiffs also argue that requiring perabjurisdiction over each plaintiff's claim
ignores the Supreme CGd’s instruction inKeeton v. Hustler Magazine, In&65 U.S.
770, 775 (1984), that a court’'s minimurontacts analysis “properly focuses on the
relationship among the defendant, the foruand the litigation.” Doc. 3405 at 4-8
Keeton 465 U.S. at 775. BuKeetondid not alter the specifigurisdiction requirement
that a plaintiff's injuries musarise out of or beelated to the defendts activities in the
forum. Keetoninvolved a libel suit brought by a naasident for libelous publications ir
New Hampshire.ld. The Supreme Court specificallycgnized that the injury arose
from the defendant’s conduct in the Statddimg that “New Hampshire may also extend
its concern to th injury thatin-state libel causes within New HampsHhivea nonresident
The tort of libel is generally e to occur wherevethe offending materiak circulated.”
Id. at 776-777 (emphasis addedge also idat 776 (“it is beyonddispute that New

Hampshire has a significant inést in redressing injurigbat actually occur within the

State ... This interest extends to libeltiaas brought by nonresidents.”) (emphag
added);TRT, 164 F. Supp. 3d at 1048here is no indication iKeetonthat the plaintiff

S

could have brought suit in New Hampshife for example, the magazine circulated

within the state contained only &lmus statements related thet, unrelated plaintiffs.”).
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Unlike the plaintiff inKeeton who was personally harmed bye defendant’s conduct ir
New Hampshire, the out-of-staBaintiffs in this case have suffered no injury arisif
from Defendants’ actions in Missouri.

Plaintiffs make only conclusory allegais that they are “suing defendants for tl

very activity being conducted, in part, in $8ouri — that is markeg, promoting, and

selling their retrievable IVC filters.” Doc. 34@t 8. Such conclusory allegations are not

sufficient to establish personal jurisdictioBee Dever380 F.3d at 1074 (holding that

plaintiff failed to establish personal juristion over a defendant where the plainti
rested on conclusory allegation3){_.l. Holding Corp. vSamsung Intl, Ing.No. 4.:07-

cv-01916-FRB, 2008 WL 26209, at *5 (E.D. Mo. Jun&7, 2008) (“[Clonclusory
allegations are insufficient to support a fimglithat this Court has personal jurisdictig
over [the defendant].”). Plaintiffs provide fiacts to show how their claims arise out (
Bard’s marketing and sales of its IVC filtars Missouri, particularly given that out-of-
state Plaintiffs do not allege that they reeeivheir filters in Missouri or otherwise hav
any link to the State. Plaintiffs have faileml show that the outfestate Plaintiffs can
establish specific personal jurisdiction over Defendants.

IV. Conclusion.

The Court will grant Defendasitmotion to dismiss outfestate Plaintiffs’ claims
for lack of personal jurisdiction. With the out-of-state Plaintiffs dismissed, comg
diversity exists among the parties. Theu@ therefore has subject matter jurisdictig
over this action with regard to the remamn Plaintiffs, Novyand Dykema, and the
motion to remand will be denied. This rulidges not preclude dismissed Plaintiffs fro
filing suit in a State that can exercisergmal jurisdiction over Defendants, or fror

joining this MDL through the filing of a shoférm complaint as desbed in the Court’s

~°Plaintiffs suggest that jisdictional discovery may enkbthem to show persona
urisdiction in Missouri. Do. 3406 at 6. The Coumill not grant such discover

ecause it is clear that Defards are not subject to genlgraisdiction in Missouri an
out-of-state Plaintiffs’ injurieslo not arise out of Defendahetivities there. Plaintiffs
possess all of the facts concerning their oeceipt of an IVC filter and problems tha
allegedly resulted from it, and yet they newsuggest that any out-of-state Plainti
received the filter or was otherwise injured in Missouri.
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case management orders.

IT ISORDERED:

1. Defendants’ motion to dismiss thaut-of-state Plaintiffs for lack of
personal jurisdiction (Doc. 3401) igranted. The Court will retain
jurisdiction over the claims of &ntiffs Angela Novy and Tammy
Dykema.

2. Plaintiffs’ motion to remand (Doc. 3403)denied.

Dated this 27th day of October, 2016.

Nalb Gttt

David G. Campbell
United States District Judge
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