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Polaris Industries Incorporated et al Doc. 271

wO

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Michael Thompson, et al., No. CV-16-02868-PHX-DJH
Plaintiffs, ORDER

V.

Polaris Industries korporated, et al.,

Defendants.

Before the Court are Plaiffs’ twenty Motions in Limineg(Docs. 186-89, 203, 204
206, 209, 210, 213-27) and Defendants’ Resgs in Opposition (Dsc230-42, 244, 245-
49), and Defendants’ eighteen Motions in LmmiDoc. 190-202, 205, 207, 208, 211, 21P)
and Plaintiffs’ Responses @pposition (Docs. 288, 22950-254, 255, 256-65).
l. LEGAL STANDARD

“Although the Federal Rules dEvidence do not explity authorize in limine
rulings, the practice has developed pursuarthéodistrict court’s inherent authority to
manage the course of tridlsLuce v. United State469 U.S. 38, 40 n.4 (1984). The Nint

oy

Circuit has explained that motions in limindltav parties to resolve evidentiary disputgs
ahead of trial, without first having to presgotentially prejudicial edence in front of a
jury.” Brodit v. Cabra 350 F.3d 985, 1004-05 (9tGir. 2003) (citations omitted).
Generally, motions in limine #i seek exclusion of broamhd unspecific categories of
evidence are disfavoredsee Sperberg v. Goodyear Tire and Rubber &1 F.2d 708,
712 (6th Cir. 1975). Motions in limine are ‘t@ely within the discretion of the Court.”
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Jaynes Corp. v. American Safety Indem, €014 WL 1154180, at *1 (D. Nev. March 20
2014) (citingLuce 469 U.S. at 41-42). Moreover, “[alotion in limine is not the proper
vehicle for seeking a dispositivaling on a claim, particularlgfter the deadline for filing
such motions has passHMana Fin., Inc. v. Hana Bank’35 F.3d 11581162 (9th Cir.
2013),aff'd, 135 S. Ct. 907, 190 [Ed. 2d 800 (2015) (citin@ubner v. City & Cnty. of
S.F, 266 F.3d 959, 968 {9 Cir. 2001).

Motions in limine are “praisional” in nature.Goodman v. Las \gas Metro. Police
Dep’t, 963 F.Supp.2d 103@®. Nev. 2013)aff'd in part, rev'd inpart, and dismissed in
part on other ground€13 F. App’x 610 (9th Cir. 2015). The Court issues its rulings
motions in limine based on thecord currently before itTherefore, rulings on such

motions “are not binding on the trial jud§@ho] may always change his [or her] min
during the course of a trial.”ld. (quotingOhler v. United State$29 U.S. 753, 758 n.3
(2000) (citingLuce 469 U.S. at 41 (noting that in line rulings are always subject t(
change, especially if the ieence unfolds in an unanipated manner))). “Denial of a

motion in limine does not necessarily meaat thll evidence contemplated by the motic

will be admitted to trial. Deniaherely means thatithout the context of trial, the court is

unable to determine whether the evidem question should be excludedd (quoting
Ind. Ins. Co. v. Gen. Elec. C&26 F.Supp.2d 84448 (N.D. Ohio 2004)).

Il. DISCUSSION
A. Plaintiffs’ Motions in Limine
1. Doc.186

In this Motion in Limine, Plaintiffs arguthat because thdyave withdrawn their

claim of “defect predicated upon inadequeai@nings|,]” the Court should preclude t;r
is

testimony of Defendants’ expert, Dr. Dorriscause his opinions regarding the Pol

RZR warnings are irrelevant. (Doc. 186 1aR). Defendants contend that there we
warning labels affixed to the Polaris RZRatH'clearly stat[ed] that the RZR [could
overturn, resulting in serious injury or deatl{Doc. 231 at 2). Defendants further argd

that evidence of the warning labels is egséit its assumption of the risk defense.
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In Arizona, the two recognerd affirmative defenses to a strict products Iiabilljfy

claim are: (1) assumption ok and (2) product misusé&ee Jimenez v. Sears, Roeb

& Co., 904 P.2d 861, 864 (Ariz. 1999 bang. Thus, the Court finds that Dr. Dorris’$

testimony may be relevant to f2adants’ defenses of misuse assumption of the risk.

Furthermore, as discusseadfra Sections I1(A)(18) and 1I(A)(20), whether Plaintiffs

misused the product or assumed the risk, uAdeona law, is anssue that must be|

submitted to a jury (if the requis evidence for an instructian the defense is adduced).
See Sw. Pet Produ¢®73 F. Supp. 2d at 1061 n.Bke States Aviation Underwriters, In¢.

v. Aerospatiale, Societe Nationale IndustrieB805 WL 8161454, &2 (D. Ariz. Nov. 1,
2005). Accordingly, Plaintiffs’ Motion is denied without prejudice.

2. Doc.187

In this Motion in Limine, Plaintiffsargue that the Court should exclude al

reference to Exponent’s Incident Specific Orientation Inear3iest (“Spit Test”). (Doc.
187 at 1). Specifically, Plaintiffs contend thlag¢ Spit Test did not rotate the Polaris RZ
twice, the surrogate used in the test wasitwbes taller than MiThompson, and the tes
was not filmed. If. at 2). Defendants contend thtae Spit Test was “conducted b
[Defendants’] experts to demonstrate and ifiaist engineering principles that will bg
helpful to the jury’s understanding of the experestimony, as well as the physics at wo
during the subject accident.” (Doc. 230 &t Defendants further gue that “Plaintiffs’
critiques of the [Spit] Test go &y to the weight, not to thedmissibility, of tle evidence.”
(Id. at 2). The Court agrees. Aseviously discussed in tl&ourt’s Order on the parties
Daubertmotions (Doc. 268), Plaintiffs’ challengesttte Spit Test go to the weight of th
testimony and its credibility, not its admissibilitee Primiano v. Cool698 F.3d 558,
564 (9th Cir. 2010)as amendedApr. 27, 2010) (“Shaky buwdmissible evidence is to bg
attacked by cross examinati@montrary evidence, and attentito the burden of proof, not
exclusion.”). Accordingly, PlaintiffdViotion is denied without prejudice.

3. Doc. 188

In this Motion in Limine, Plaintiffs argue that the Court should exclude i
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“testimony, opinions, and arguments by [f2Jedants regarding [Mr.] Thompson'’s allege
fault” because, “[ijn Arizonathe defense of contributory giggence and/or comparative
fault is not available in a claim based on stpobdduct liability.” (Doc. 188 at 1-2). In
other words, Plaintiffs urge the Court to find that Arizona’s bar of the contribu
negligence defense in strict products liabiéitstions requires the exclusion of evidence
Plaintiffs’ conduct.
Defendants contend that umd&rizona law, a compatiae fault instruction for

misuse can be proper, evethiére is no negligence theonSee Jimenef04 P.2d at 867—
68 (“Thus, a comparative faultgtruction for misuse, as well ase for assumption of risk,

would be proper even if negbgce theories have not bealteged . . . .”). Specifically,

Defendants argue that Plaintiffs misusedRioéaris RZR and, therefore, they are entitle

to introduce evidence détlaintiffs’ conduct.

“A prima facie case of strict products liity is established by showing that whe
the product left the defendant’'s contrdl,was in a defective condition that made
unreasonably dangerous and the defect wasoxinpate cause of plaintiff's injuries.”
Jimenez904 P.2d at 864As Plaintiffs note, contributorgegligence is not a defense to
strict products liability suit.See id “Contributory negligence is not applicable to stri
liability because, under the doctrine of atriiability, no duty rets upon the ultimate
consumer or user to search for or guagainst the possibility of product defectdd.
Rather, the Court found that the two recogniaédmative defenses to a strict produc
liability claim are: (1) assumption afsk and (2) product misusdd. Arizona defines
these various liabilities as follows:

(1) Failure to discover a defect iretiproduct which the plaintiff should, if
he was reasonably diligerhave discovered isontributory negligence(2)
notwithstanding the discovery of suclldefect, if the plaintiff nevertheless
uses the article it imssumption of riskand (3) the plaintiff's use of the
product for certain purposes or inr&anner not reasonably foreseen by the

1 As an initial matter, the Court finds th&aintiffs’ notification to the Court and
Defendants in_their motion in limine that thieyend to dismiss thenegligence claim to
be improper. Thus, if Plaintiffs wish to digs their negligence clai they must do so in
a proper manner.
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manufacturer isnisuse

Id. (emphasis added; internal gatbdbns and brackets deleted).

Thus, Arizona law prades that a defendant in a stproducts liability action shall
not be liable if it proves that the proximatause of the plaintiff'snjury was “a use or
consumption of the product that was for a puep@s a manner or ian activity other than
that which was reasonably feeeable or was contrary any express and adequaf
instructions or warnings appearing on or atégtto the product . .” A.R.S. § 12-683(3);
see also Monje v. Spin Master In2015 WL 13648554, at *6 (DAriz. July 24, 2015),
aff'd, 679 Fed. Appx. 535 (9th Cir. 2017). Aoiza law defines a reasonably foreseeal
use as one “that would be expstbf an ordinary and prudgsurchaser, user or consumsg
and that an ordinary andyatent manufacturer should hasaticipated.” A.R.S. § 12-
681(8). “[S]ome abnormal, armintended uses will not constitute a legal misuse of
product, if they aregasonably foreseeableKavanaugh v. Kavanaughb41 P.2d 258, 263
(Ariz. Ct. App. 1981) (citations omitted). “Méther misuse of a product is reasonal
foreseeable is generally a gties of fact for the jury.”Adams v. Pac. Cycle, L.L., 2009
WL 532629, at *7 (ArizCt. App. Mar. 3, 2009).

Therefore, under Arizona law, Plaintiffsonduct is relevant to the defenses
assumption of the risk and product misusaited States Aviation Underwriter8005 WL
8161454, at *2. Thus, the Court finds that Riffis’ conduct is relevat to prove that he
used the product in a manner not reasgnédreseen by the product manufacturéal.
Additionally, Plaintiffs’ conduct ighe type of evidence tha relevant to proving what
caused the accident, an essential elemenstifca products liability claim and arguably 1
matter for the jury to determirfe. Accordingly, Plaintiffs’ Motion is denied without
prejudice.

4. Doc. 189

In this Motion in Limine, Plaintiffsargue that the Court should exclude “arn

2 However, the Court notes that “not everyimper use of a product will constitute misus
rather than contributory negence. Careless and thus iraper handling or operation of
the product is negligent use but not misuserienez904 P.2d at 870.
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evidence or argument regarditftge absence of other similar incidents (“OSIs”) on t
grounds that: (1) such evidence is without proper foundation; and (2) such evider
presented, permits an improper inferencéoc. 189 at 1-2). Defendants contend th

Plaintiffs’ Motion is premature because, lagg as Defendants lay proper foundatio

evidence regarding the absence of other siraitardents is admissible. (Doc. 233 at 2).

The Court agrees. At this tanthis Motion is too speculge and vague. Plaintiffs car
object to specific testimony or evidence & #ppropriate time duringial. Accordingly,
Plaintiffs’ Motion is dened without prejudice.
5. Doc.203

In this Motion in Limine, Plaintiffs arguthat the Court should exclude “the use
the ‘risk-benefit test’ . . . and any evidencetipent to that legal test and move for th
application of the ‘consumer expectation’ test to gauge whether the Polaris RZR w
defective and not crashworthy(Doc. 203 at 1). Defendantsntend that Plaintiffs are
asserting negligence and product liability thesithased on design def claims and under
Arizona law the risk-benefit test is appropeian determining if a design defect i

unreasonably dangerous. (Doc. 234 at 1-2).

“A manufacturer is strictlyiable for injuries caused hyse of any product that was

in a ‘defective conditiounreasonably dangerousGolonka v. GM Corp.65 P.3d 956,
962 (Ariz. Ct. App. 2003) (quotin®art v. Wiebe Mfg., In¢ 709 P.2d 876, 878 (Ariz.
1985)). In Arizona, two models may heed to determine whether a product w
defectively designed: the consumer expgoh test and risk-benefit analysiSee Long v.
TRW Vehicle Safety Sys., In€96 F. Supp. 2d 1005, 10QB. Ariz. 2011). Under the

consumer expectation test, “the fact-findktermines whether the product ‘failed to

perform as safely as an ordinary consumveuld expect when used in an intended

3 Defendants further provide ah“Plaintiffs blatantly misstat the law in an attempt tg
mislead the Court by nkang up quotes to suit their argumentld.(at 2). The Court notes
that Plaintiffs expanded the apfllcablllty of the holdingFeuerstein v. Home Depot
U.S.A., Inc_2014 WL 2557122 *4 (D. Ariz. Jurg 2014); however, the Court does n
agree with Defendants’ charaggation of Plaintiffs’ motives Nonetheless, the Court will
take this opportunity to remind both partieattthey are responsible for accurately citir
authority and evidend® this Court.
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reasonable manner.” Golonkg 65 P.3d at 962 (quotin@part, 709 P.2d at 879).

Application of the consumer expectation tisstvarranted where “the ordinary consumer,

through the use of a product, has devealopa expectation regarding the performan

safety of the product.Brethauer v. GM Corp211 P.3d 1176, 1183 (Ariz. Ct. App. 2010).
The risk-benefit analysis tests asks the fauldr to decide, in light of relevant factors,

whether “the benefits of [a] challenged design outweigh the risk of danger inherenttln

[the] design.” Dart, 709 P.2d at 879. If not, thesign was defective and unreasona

dangerous.ld. Courts apply the consumer expectatiest when an ordinary customer

through use of a product devpto“an expectation regarditige performance safety of thg

product.” Brethauer 211 P.3d at 1183. However, “whapplication of the consumer

expectation test is unfeasible or uncertain courts additionally or alternatively employ

the risk/benefit analysis to determine eftimer a design is defective and unreasona
dangerous.”Golonka 65 P.3d at 962.

The Court finds persuasitbe conclusion reached Brethauer and several other
cases, that consumers have digvyed reasonable expectatiaisout how safely seatbelt;
should perform.See Nance v. Toyota Motor Sales USA, B@14 WL 4702781, at *2 (D.
Ariz. Sept. 22, 2014) (“In Arizona, the consemnexpectation test applies to claims th
seatbelts were defectively designed andeasonably dangerous when they failed

restrain belted passengers.Brethauer 211 P.3d at 1183 (*“Weare persuaded tha

consumers have expectations about how sakdybelts will perform.”). Thus, the Court

finds that under Arizona law—the applicaldv in this case—the consumer expectatif
test applies to claims that seatbelts were defggtdesigned in thahey failed to restrain
belted passengersSee Brethaugr2ll P.3d at 1183-84pe also Nance2014 WL

4702781, at *2 (“It is for thgury to decide whether ordinary consumers expect t
properly functioning seatbelts will keeppassenger’'s head inside vehicle during a
rollover crash.”). The Court recognizes thas ttase concerns not only the design of t
restraint harness system/se#ttdaut also the design of the entire ROPS; nonetheless

Court finds that the ordinary consumer corddsonably expect, similar to a seatbelt, th
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ROPS should restrain a passenger body witterconfines of the vehicle during a rollove

=

crash.See Nange2014 WL 4702781, at *2 (“Ordinary consumers could reasonably expect

that a seatbelt should restrain a passenger’s Widin the confines of the vehicle.”).

Therefore, the Court will provide the consemexpectation test jury instruction,.
Accordingly, Plaintiffs’ Motion is granted.

6. Doc.204

In this Motion in Liming Plaintiffs argues thathe Court should precludg
“[Dlefendants from making any reference tw,from cross-examining Plaintiffs’ exper
Alan Cantor regarding issues that arasare than 21 years ago in a case styléidy v.
General Motors Corporationincluding whether Mr. Cantor wasanctioned in that case.|
(Doc. 204 at 2). Specifically, Plaintiffs argtheat “evidence of the granting of a mistrial
and the basis for it, as well as any allegeddcmt by Mr. Cantor in an unrelated 21-year
old case is simply not relevant.’ld(at 3). Defendants contemigiat “Mr. Cantor’s prior
sworn testimony may be used to impeach hind #hat “[s]pecific instances of a witness’s
misconduct are also admissibleuwadermine his or her chatac for veracity.” (Doc. 235
at 1-2).

In Wiley v. General Motorsa mistrial was declaredased on the defendant’

UJ

objection that Mr. Cantor hagémoved seventeen secondsrira demonstrative videotapée
that he had shown to theryuduring his testimony.See Pierson v. Ford Motor C&2008

WL 7084522, at *5 (N.D. Cal. Aug. 1, 2008Yypplemented2008 WL 7074289 (N.D. Cal.
Oct. 3, 2008)and supplemente@009 WL 1034233 (N.D. Cal. Apr. 16, 2009). The court
in Wiley v. General Motordid not make a finding that M€antor engaged in intentionall
misconduct.

The Court finds that the pbative value of this mateiiis far outweighed by the

U)

prejudice that will occur if it illowed. The mistrial tooglace more than twenty year
ago and involved a piece démonstrative evidence that PliEifs are not offering at this
trial. To explain the circumstances arotine seventeen second omission in the videotape

would require the parties to spend a consibdker amount of resours@and time responding

-8-
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to an issue that is of marginal relevanckitoCantor’s testimony here. Thus, these factg

weigh in favor of excludhg this information. See Milne v. Volkswagen AG009 WL
10702722, at *2 (D. Vt. Jan. 22, 2009). However, pursuant te &ul(d), Defendants

may of course use Mr. Cantor’s prior recortiestimony for impeachment purposes shot

his testimony in this trial belifferent than prior testimony.See Pierson2008 WL
7084522, at *5. Accordingly, Plaintiffs’ Motion is granted.
7. Doc.206

In this Motion in Limine, Plaintiffs argunat the Court should exclude any mentig

of claims that were pled in Plaintiffs’ origal Complaint that hae been withdrawn or
dismissed, including Plaintiffs’ negligenagarnings, and punitive daages claims. (Doc.
206 at 1). Specifically, Plaintiffs provideahthey “havanformed the [Defendants that
the evidence proffered at triaill be limited to the legal theorgf strict products liability-
crashworthiness-design defects. (Count @fePlaintiffs’ Complaint).” Defendants
contend that the “evidence oktlexistence of warnings is ctiarelevant to [Defendants’]
defenses of misuse and assumption of thie while evidence afionparties Jet Rent ang
its owner Mark Frandsen’s (jointly, ‘Jet R8 fault is expresshpermitted by the law.”
(Doc. 239 at 1).

On January 23, 2017, Defendants fikedlotice of Nonparty at Fault pursuant to

A.R.S. § 12-2506(b)(5), which praled notice to Plaintiffs “thabhey intend to assert tha
Jet Rent and/or its owners, emmytes, or agents, is at faut, whole or in part, for the
damages alleged in [P]laintiff€omplaint.” (Doc. 24). Plaintiffs argue that “because
allegation of comparative fault of a non-partarsaffirmative deferes the defendant mus

prove the nonpartwas causatively at fault” and becaudee‘issues in this case relate |

the design of the product, flawequires expert testimony.” (Doc. 206 at 2). Plaintiffs

provided no case law that supfs that position. Thus, as of now, the Court finds t
request to be too vague and speculative.nififs can object at thappropriate time during
trial. As to evidence regardy warnings, the Court finds thttis evidence is admissiblg

because it may be relevant todfiendants’] defenses of misused assumption of the risk
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See United States Aviation Underwritet?005 WL 816454, at *2. Accordingly,
Plaintiffs’ Motion is dened without prejudice.
8. Doc.209
In this Motion in Limine, Plaintiffs yue that Defendants should be preclud

“from making any comments, reference to, or argument regarding any alleged ‘agres

with Mark Frandsen relating tbe subject RZR and the allebgult of nonparties Jet Rent

or Mark Frandsen.” (Doc. 208t 1). Specifically, Plairffs provide that during Mr.
Frandsen’s deposition, he

testified that he believelde had an agreement wiklaintiffs that Jet Rent
would not be named as party in the laitisin fact, a letter was sent to Mr.
Frandsen confirming that it was Plaffgi counsel’s plan— at the time—not

to name Jet Rent as a defendantsTatter and any discussions between
counsel and Mr. Frandsen regarding #tquisition of the remnants of the
RZR constitute inadmissible hearsay that is irrelevant to the issues in this
case.

(Id. at 2). Defendants contendati'evidence of the agreenteamd Jet Rent’s negligencq
is not only relevant; the jury is entitled by laavconsider it.” (Doc. 240 at 3). Plaintiffs
have provided no dhority to support their position arat this time the Court finds theit
concerns speculative. Accordingly, Pl#iis’ Motion is deniedwithout prejudice.
9. Doc.210

In this Motion in Limine, Plaintiffsargue that the Court should preclug
“[Dlefendants, their counsel, and witnesgseom making any comments, reference to,
argument that the 2011 RZR 800 complied wittuntary standards written by the industf
and/or complied with irrelevamidustry practices or custoroa the grounds that: (1) thers
were no industry standards &ippble to the crasharthiness of the RZRand, (2) evidence
of industry practices or customs is not relgvan a strict liability case.” (Doc. 210)
Defendants contend that, ins#ict liability case in Arizonaboth state of the art anc
industry standards may be considered on the issue of whether a product is in a de

condition unreasonably dgerous to the user. (Doc. 241 at 2).

“A manufacturer is strictlyiable for injuries caused hyse of any product that was
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in a ‘defective conditiounreasonably dangerousGolonka v. GM Corp.65 P.3d 956,
962 (Ariz. Ct. App. 2003) (quotin®art v. Wiebe Mfg., In¢c 709 P.2d 876, 878 (Ariz.
1985)). In any productgbility case in Arizona, a defendaistnot liable if it proves that
“the defect in the product is alleged to re$rdin inadequate design @abrication, and if
the plans or designs for the product oe thethods and technigsi of manufacturing,
inspecting, testing and labelitige product conformed with tretate of the art at the time
the product was first sold by the defendant.RA&. § 12—683(2). Statéthe art is defined
as “the technical, mechanical and scientknowledge of manuaifcturing, designing,
testing or labeling the same or similar products that was in existence and reas
feasible for use at the time of mdacturing.” A.R.S. 8§ 12-681(10jee also Bauerline v.
Equity Residential Properties Mgmt. Cqr@006 WL 3834285, a8 (D. Ariz. Dec. 29,
2006).

Plaintiffs argue that customs of an indysdre not the same as the state of the
defense and Defendants’ compliance with wtdwy standards written by the industry
irrelevant. (Doc. 210 at 3)Under Arizona law, customs of an industry are not the sg

as the state of the art defense; howether, Court nonetheless finds them relev&de

Bauerline 2006 WL 3834285at *8. Voluntary industrystandards may be admissible

because these standards may constitute substantive evidence on the strict liability i
whether a product is in defective condition unreasonaldiangerous to the useiSee
Hohlenkamp v. Rheem Mfg. C655 P.2d 32, 36 (Ariz. CApp. 1982). Accordingly,
Plaintiffs’ Motion is dened without prejudice.

10. Doc.213

In this Motion in Limine, Plaintiffs arguthat the Court should limit the testimon

of Defendants’ expert, Eddie Cooper. (D@&3). Defendants contend that “Plaintiffg’

challenges go - if at all - to the weight of@per’s testimony, not itadmissibility.” (Doc.
236). The Court agreesSee Primianp598 F.3d at 564 (9th Cir. 2010) (“Shaky by
admissible evidence is to lmtacked by cross examinati, contrary evidence, andg

attention to the burden of proof, not exctusi’). Moreover, the Court finds that this
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Motion is akin to a@Daubertmotion and thathe deadline foDaubertmotions has since
passed. (Doc. 174). Accordingly, Plaii's Motion is denied without prejudice.
11. Doc215

In this Motion in Limine, Plaintiffs ayue that the Court should exclude “a ridin
Demonstration” that was conducted by Defants’ expert, Dr. Graeme Fowler, an
exclude materials that were riohely disclosed. (Doc. 215 &). Specifically, Plaintiffs
argue that the “Riding Demonstration” conducte May 9, 2018, nedine area where the
subject accident occurred, should be exclublechuse it is not reliable and “is nothin
more than ‘junk science.” Id. at 2). Additionally, Plaintifforovide that Dr. Fowler was
deposed on August 22018, and on September 28, 20418 October 12018, Defendants
provided several YouTubedeos that support Dr. Fowler's opinionld.j] Defendants
contend that the “Riding Demonstration” show similar circumstances as on the day
accident and that the challeng&ouTube videos simply see as general backgroung
information for Dr. Fowler ad that even if “the videothemselves are excluded fror
evidence in this matter, Plaiffis have provided no basis upon which the Court should lif
Dr. Fowler’s ability to offer his full opinionsn this case as stated in his report a
expanded upon in his depositid (Doc. 237 at 2-3).

The Court finds that the majoritf this Motion is akin to &@aubertmotion and
that the deadline fddaubertmotions has since passed. (Db¢4). Moreover, concerns
regarding the admission of “shaky” evidence @@solved through ttigal process through
“[v]igorous cross-examination, presentationcohtrary evidence, and careful instructig

on the burden of proof.Daubert 509 U.S. at 596ee also Tavilla v. Cephalon In2012

WL 1190828, at *4 (D. Ariz. Apr. 10, 2013)vigorous cross-examination is still the

preferred method for determining the truthgokstionable opinion evidence.”). Plaintiff
have failed to specifically &htify how the “Rigng Demonstration” differs from the
accident scene. Moreover, while “it must owily be shown thahe experiments were
conducted under substantially similar condititmshose prevailing during the occurreng

in controversy[;]” the Court notes that “tbenditions do not nedd be identical.”"Herbert
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v. Lumbermensinc., 2010 WL 203754, at *6 (Ariz. Ct. AppJune 15, 2010). Minor
differences in the conditions go to the weight of the evidence, not its admissibility.

the materials that Plaintiffs contend waemet timely disclosed, the Court finds thag

Plaintiffs have not identified with specifig what videos were not timely disclosed;

therefore, this request is too vague for @murt to render a decision on. Accordingly
Plaintiffs’ Motion is dened without prejudice.

12. Doc.216

In this Motion in Limine, Plaintiffs arguthat the Court should limit the testimon

of Defendants’ expert, Dr. Elizabeth Rapha@Doc. 216). Specifically, Plaintiffs argug
that the “third-party testing known as tiMalibu Tests’ and ‘Controlled Rollover Impacf
System([,]” Dr. Raphael’s opiniorfsom the Exponent testingdahshe was not physically
present for, and duplicative tesbmy should all be excludedld(at 1-2). The Court finds
that this Motion is essentiallyl@aubertmotion and thathe deadline fobaubertmotions
has passed. (Doc. 174). Moreowgintiffs did in fact file &Daubertmotion to exclude
Dr. Raphael, which addressed thajority of Plaintiffs argumets here. (Doc. 179). Thus
the Court refers the parties tis Order on the partieDaubert Motions. (Doc. 268).
Accordingly, Plaintiffs’ Motionis denied without prejudice.

13. Doc.217

In this Motion in Limine, Plaintiffsargue that the Court should preclug

“[Dlefendants, their counsel, and witnesgeam making references to irrelevant and

inadmissible health and dlséity insurance payments, Meare, and other collatera
sources.” (Doc. 217). Defenata contend that Plaintiffs’ Mimn is grossly overbroad ang
at odds with Arizona law. (Doc. 238). &jfically, Defendants argue that the collater
source rule should not be so broadly amgpleecause “some of thevidence at issue,
including the testimony of [Defendants’] expBag Gibbs, is admissible to prove wheth
Plaintiffs’ medical bills were reasonablelti(at 1). The Court agrees. Thus, at this tim
Plaintiffs’ Motion is too broad ahspeculative. Plaintiffs casbject at the appropriate timé

during trial. Accordingly, PlaitniffsMotion is denied without prejudice.
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14. Doc.218

In this Motion in Limine, Plaintiff agues that the Court should “limit[] the
[Dlefendants, their counsel, and [Defendanexpert,] Dr. Rosen to those opinion
expressed by Dr. Rosen in his letter reportandlentified” in Defendants’ expert’'s, Mr
Gibb, May 10, 2018 Plan.” (Doc. 218 at 2¥pecifically, Plaintiff argues that as “th¢
parties are now preparing the case for triakauld be prejudicial tohe Plaintiffs now at
this late date to receive new opinicasd the bases for suctew opinions.” Id. at 2).
Defendants argue that “Plaintifiowingly chose, as part their legal strategy, not to

depose Dr. Rosen or Mr. Gibbs. As such, tteynot expect him to simply read his writte

opinions at trial when they cross-examinelii Defendants further argue that “[w]hile

Dr. Rosen will not be providingew, undisclosed opinions, efree to elaborate on his

proffered opinions and to opine on any infatron received after his expert reports we
drafted.” (Doc. 244 a2). The Court agreesSee party Harrelson v. DupniR014 WL
2510530, at *4 (DAriz. Mar. 12, 2014)report and recommendaticadopted as modified
2014 WL 2510569 (D. Ariz. June 4, 201@inding that Rule 26(42)(B) “does not limit
an expert's testimony simply to readinigis report[;]” rather Rule 26(a)(2)(B)
“contemplates that the expert will supplereslaborate upon, [and] explain and subjg
himself to cross-examination ap his report in his oral testimony.”) (internal quotatic
and citation omitted). The Court finds that Plaintiffsconcerns regarding Dr. Rosen’
testimony are speculative andgu& because Plaintiffs havailed to identify specific
information or opinions that they wish to exclude. Plaintifis object at the appropriat
time during trial. Accordingly, Plairfts’ Motion is denied without prejudice.
15. Doc.221

In this Motion in Limine, Plaintiffs agyue that the Court should “limit[] the
cumulative, vague, speculative, and irrelevanions and testimony of the [Defendants
expert witness, Kevin Breen.” (Doc. 22119t Specifically, Plaintiffs argues that “Mr
Breen’s anticipated testimony on these d¢spdoes not comport with the evidentiat

standards for admissibility. Further, it is sigeaintly duplicative ofother defense expert
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testimony.” (d. at 2). Defendants contend thatr’NBreen’s opinions in this matter ar
both supported and haleen disclosed. Plaintiffs’ chafiges go to the weight his opinion
should be given by the trief fact, not to their admissility.” (Doc. 242 at 2).

The Court finds that this Motion is essentiallyDaubert motion and that the
deadline foDaubertmotions has since passed. (Dot4)l Additionally, the Court finds
that Plaintiffs’ concerns are better resoltbtbugh the trial process through “[v]igorou
cross-examination, presentatioincontrary evidence, and céukinstructionon the burden
of proof.” Daubert 509 U.S. at 596Gee also Tavilla v. Cephalon In2012 WL 1190828,
at *4 (D. Ariz. Apr. 10, 2012) (“vigorous css-examination is still the preferred methg
for determining the truth of questionable opmievidence.”). As tthe duplicative nature
of Mr. Breen'’s testimony, the Court finds thatile Plaintiff may be right, the Court will
reserve judgment on whether an expert ididapve until trial, when it will be in a better
position to evaluate the issue of whethee testimony is duplicative. Accordingly
Plaintiffs’ Motion is dened without prejudice.

16. Doc223

In this Motion in Limine, Plaintiffs arguimat the Court should exclude the Accide
Report and the personal opinions and conchssiof two of the three responding office
from the Yuma County &riff's Officer. (Doc. 223). Sgxifically, Plaintiffs argue that
the Accident Report contains hearsay and tiegher of the two officers have first-han

knowledge of what happened in the accident and therefore the lay opinions mu

precluded. I@. at 3). Defendants contend that Arizona, police reports, and the

statements therein, qualify for the pubfiecords hearsay exception and that the t
responding officers, who will tagt as lay witnesses, do hapersonal knowledge of the
accident. (Doc. 245).

Rule 801(c) define heangas “a statement that: (1)e declarant does not mak
while testifying at the curreritial or hearing; and (2) a pgroffers in evidence to prove
the truth of the matter asserted in thatesnent.” A police report, including the polic

officer’'s statements and observations, are adboism civil cases uder the public records
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hearsay exceptionSeeFed. R. Evid. 803(8)see also Colvin v. United State’9 F.2d

998, 1003 (9th Cir. 1973) (“Entries in a maireport based on an officer’s observation and

knowledge may be admitted, but statemeattsibuted to other persons are clear
hearsay.”)Blanton v. Cnty. of Sacramen®@012 WL 279890, at *1 n.4 (E.D. Cal. 2012)
(“The police officer's statements and obssions recorded in a police report af
admissible, as is treummary of [plaintiff's] statement made to Officer Bricker under t

public-records hearsay exception conéal in Fed. R. Evid. 803(8)"Josfan v. Indochine

2012 WL 113371, at *2C.D. Cal. 2012) (“Apolice officer’s statemnts and observations

recorded in a police report are admissible under the public-records hearsay exa
contained in Federal Rutd Evidence 803(8).").

Here, Plaintiffs argue that the AccideReport (Doc. 223-Jat 2-10) contains
hearsay, but they do not dispute that tkeponding officers raved on scene and
investigated the accident. Thus, the pead observations and knowledge of th
responding officers contained the Accident Report are not hearsay and are admiss
under Rule 803(8). Additionally, the Accie Report also contains summaries

statements that Ms. Thompson, a Plaintifthis matter, made tthe officers, which the

Court finds to be admissible pursuant to RR0&(d)(2)(A). Thus, the Court finds that the

Accident Report is admissible pursuamiRules 801(d)(2)(A) and 803(8).
Sergeant Terry Owens, Deputyturo Oviedo, and Sergata Scott Bjornstad all

responded to the incidentrf@uma County Sherriff's Oftie and all three have bee

designated as lay witnesses. (Doc. 222 atll(%-16). Plaintiffs only seek to limit the

testimony of Sergeant Owens and Deputy Ovieelcause they argue that their testimo

is based on speculation, not peral observation. Under Rul@1, lay witnesses may offer

testimony that is “rationally Is&d” on his/her perception, “helpful” to understanding t
testimony or a fact at issuand “not based on scientifieedhnical, or other specializeq
knowledge within the scope of Rule 702.” Aistiime, Court finds that Plaintiffs’ concern
are too speculative. Plaintiffs can objedih&t appropriate time during trial. However, th

Court reminds the parties that must avoiglecate testimony. Accordingly, Plaintiffs’

-16 -

y

e

D

epti

e
ible




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

Motion is denied without prejudice.
17. Doc.224

In this Motion in Limine, Plaintiffsargue that the Court should preclude a
“reference to the terms on the back ot thental Agreement—Ilabeled ‘Waiver @
Liability’.” (Doc. 224 at 1). Secifically, Plaintiffs argue tht they never read or signe
the waiver Jet Rent purpodly showed them, the waivelocument does not referenc
Defendants, and therefore Defendants should be precluded from offering this docun
evidence. Ifl. at 3). Defendants contend that Anmma law recognizes assumption of th
risk as an affirmative defense to productbility actions, and therefore, the liability waive
is relevant to their assumption of risk defengDoc. 246 at 2)Defendants further argue
that whether Plaintiffs read tlagreement is a disputed fact astbuld be lefto the jury.
(Id. at 3).

The Court finds that the dispositive factlms Motion is that the Rental Agreemer
and the Waiver of Lability (Da246-1 at 2-3) was a conttaonly between Jet Rent an
Plaintiffs. Defendants were not a party tofental Agreement andetWaiver of Lability.
Therefore, the contract is irrelevant tof@wsdants’ defenses. Aordingly, Plaintiffs’
Motion is granted.

18. Doc.225

In this Motion in Limine, Plaitiffs argue that the Court shouleixclude all
“evidence or argument that em@ting off-highway recreatiohaehicles ((OHRV’) like the
Polaris RZR is an ‘inherently risky or dangaes activity’ and as such, paralyzing injurie
such as those suffered by [Mr.] Thomsore a& well-known risk that the Plaintiffs
assumed.” (Doc. 225 at 1pefendants contend that “[a]ssutiom of the risk is a question
of fact for the jury, which is entitled to coneidevidence that tH@laintiffs] assumed the
risks of operating a RZR at an unsafe speedn unfamiliar environment, with little or ng
prior experience operating a RZR.” (Doc. 247 at 1).

In order for the doctrine of assumption akrto be applicable in Arizona, a gener

knowledge of a danger is not sufficient but, rather, the plaintiff must have actual know
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of the specific risk which injureldim and appreciate its magnitudeee Sw. Pet Products
Inc. v. Koch Indus., In¢273 F. Supp. 2d 1041, @0 n.31 (D. Ariz. 2003)Jimenez v.

Sears, Roebuck & C®04 P.2d 861, 865 (1995) (“knowlige of a product’s defect is not

necessary to establish misus# is essential for assumptiohrisk.”). The Court finds

that whether Plaintiffs assumed the risk usder Arizona law, an issue that must §

submitted to a jury (if the requiis evidence for an instructiam the defense is adduced).

See Sw. Pet Product®73 F. Supp. 2d at 1061 n.3Accordingly, Plaintiffs’ Motion is
denied without prejudice.
19. Doc.226
In this Motion in Limine, Plaintiffs argutihat the Court “exclude any references

argument by [Defendants] théite Plaintiffs have any respsibility for the spoliation of

the RZR[.]” (Doc. 226 at 1). ®gifically, Plaintiffs argue hat: (1) the Plaintiffs did not
own or control the RZR; (2) the changed dtind of the RZR was nataused in any way
by the Plaintiffs; and (3) the changed conditibthe RZR has in no way hampered Polar
ability to understand the circugtances of this accident[.]"ld() Defendants contend that

in Arizona, the duty to preserve arises wlaeparty knows or should know that certa

evidence is relevant to pending or futuriggation and that Plaintiffs took no steps 1o

preserve the RZR. (Doc. 248 at 2).
In diversity case$state law determines a party’s duty to preserve evidence th

outcome-determinative, but federal rules gaveanctions for breach of that dut§tate

Farm Fire & Cas. Co. v. Broan Mfg. Co., In&623 F. Supp. 2d 992, 995 (D. Ariz. 2007)).

Arizona law imposes upon litigarésduty to preserve evidenaich they know or should

know is relevant in the action or is reaably likely to be requested during discovery.

Souza v. Fred Carries Contracts, In855 P.2d 3, 6 (Ariz. CApp. 1997). Sanctions in
the Ninth Circuit are left to thbroad discretion of the distticourts “to make discovery
and evidentiary rulings condive to the conduct of fair and orderly trial."Unigard Sec.
Ins. Co. v. Lakewood Eng’'g & Mfg. Cor@82 F.2d 363, 368 (9th Cir. 1992ge also

4 This case was removed from state court orbtisis of diversity jurisdiction. (Doc. 1).
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Glover v. BIC Corp.6 F.3d 1318, 1329 (9th Cir. 199@A federal trial court has the
inherent discretionary power toake appropriate evidentiarylings in response to the
destruction or spoliation atlevant evidence.”).

Here, the Polaris RZR was owned by Jet Reat rented to Plaintiffs on the day g
the accident. After the accident, the Pad&ZR was photographed at the scene by
responding police officers and then it was reledasdeét Rent’s represatative. Defendantg
have not provided any evidence that thdaR® RZR was in Plaintiffs’ control or
possession after the accident. Moreover, Ddd@ats have not provideany authority to
suggest that Plaintiffs have afffirmative duty to seek ow@nd preserve evidence that
not in their control or possessiddee Souz®55 P.2d at 6 (findinthat “plaintiff and her

counsel had an affirmative duty to preseredevant evidence ihin their control”)

(emphasis added)). Accondly, the Court will grant Plaintiffs’ Motion.
20. Doc.227
In this Motion in Limine, Plaintiffs argue that the Court sholgceclude Polaris,
their attorneys and witnesses from referrin@iy allegations ofisuse concerning thg
subject RZR.” (Doc. 227 at 1). Defendactntend that “[m]isus is an affirmative
defense to a strict liability acin and a question of fact forehury.” (Doc. 249 at 1).
As previously discussed, under Arizdaw the two recognized affirmative defense

to a strict products liability eim are: (1) assumption ofsk and (2) product misuse

—

the

2S

“Misuse has been variously referred touge for a purpose or in a manner that, from the

manufacturer or seller’s view, was unintendeaforeseeable, unanticipated, unexpects
non-customary, or abnormalJimenez v. Sears, Roebuck & &84 P.2d 861, 865 (1995)
The Court finds that whether Plaintiffs misusled product, under Arana law, is an issue
that must be submitted to a jury (if the requisite evidence for amiatisin on the defense
Is adduced).See Sw. Pet Product373 F. Supp2d at 1061 n.31Accordingly, Plaintiffs’
Motion is denied without prejudice.
B. Defendants’ Motions in Limine
1. Doc.190
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In this Motion in Limine, Defendants gue that the Courshould preclude all
“testimony, evidence, or argument related to the ‘Golden Rule,’” public/community s3

and similar ‘Reptile’ tactics.” (Doc. 190). PR#iffs aver that thigvotion in Limine is

Defendants’ attempt “to unnecesbalimit Plaintiffs’ counsel’s ability to present our case

the way [they] deem best[,]” and “ask the Cdarlefer adjudication ahto instruct defense

counsel to object to specific testimony atlttigDoc. 190). The “Golden Rule” argumentt

essentially asks thenyto put itself in the position of the party and “Reptile” strategy us
tactics to appeal to jurors’ rapprimitive instincts of safetgnd self-preservation so that
they override the portion of ébrain that uses logic.

At this time, the Court will deny this Mion. Defendants have not provided ar
specific evidence which @y wish to be excluded; thuke Court finds the Motion to be
too speculative. Accordingly, Defendahiotion is denied without prejudice.

2. Doc.191

In this Motion in Limine, Defendants gue that the Courshould preclude all
“testimony, evidence, or argument relatedthe financial status of [Defendants] g
Plaintiffs . . . ., including the mavorth, size, or market share of Polaris and its ability
pay a settlement or judgment.” (Doc. 19Blaintiffs contend that “[D]efendants’ ne

worth, size, or market share are all irrel@véactors in a product liability claim, [but]

references to the size of Polaris may be reievath respect to the design defect claim|.

(Doc. 255 at 1). In other words, Plaintiffasguing that “Polaris should not be exemptg
from the rules that apply to eyene else when the alleged tort is attributed to econo
motivations.” (d. at 2).

At this time, Plaintiffs’ concerns regéing what arguments Defendants may ma|

in relation to economic motivatis are speculative. Thus, the Court finds that Defendants

net-worth, size, and market shareydaDefendants’ ability—o inability—to pay a
settlement or judgment is irrelevato Plaintiffs’ claims andherefore will be precluded.
However, if Defendants introduced evidenceadnomic motivations, Plaintiff may at tha

time argue as to the admissibilayDefendants’ size and finaatresources. Accordingly,
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Defendants’ Motion is granted part and denied in part.
3. Doc.192
In this Motion in Limine, Defendants gue that the Court shild exclude “from

evidence all videos of Polaris vehicles tRatlaris did not create, produce, endorse,
sponsor all.” (Doc. 192 at 1). Defendantsyide that “proffered by Plaintiffs as Exhibi
Nos. 0067-0085 are countless amateur vide®®lafris vehicles with which Polaris is ng
associated[,]” and “[s]uch vids are inadmissible under FealeRules of Evidence 401
402, 403, 901, and 1002 because they are waate unfairly prejudicig and incapable of
being authenticated.”ld.) Plaintiffs contend “that excerpts of films are relevant beca
they provide informatio [their] experts relied upon &xplain the handling characteristic
of these vehicles and their foreseeable offead, including the riskof rollover and the

importance of well-designed roll cages andtdelt systems.” (Doc. 262 at 1).

The Court shares Defendants’ concernsndigg the authentication of these videop.

“Authentication is a conditioprecedent to admissibility.Orr v. Bank of Am., NT & SA
285 F.3d 764, 773 (9th Cir. 2002). Underlé&r@01(a), to satisfy the requirement (¢
authentication, “the proponent must prodeselence sufficient to support a finding tha
the item is what the ppmnent claims it is.Orr, 285 F.3d at 773. This rule requires th
proponent of the evidence to make a prifaeie showing of authenticity such that

reasonable juror could find in favor of authenticitynited States v. Yjr©35 F.2d 990,

996 (9th Cir. 1991). Evidence can be autloaed through testimony from a “person wit

knowledge” or testimony about the “appearamostents, substance, internal patterns,

other distinctive characteristics of the itenkda together with all the circumstances.” Fed.

R. Evid. 901(b)(1), (4). Plaiiffs argue its experts, Mr. Uland Mr. Cantor, will be able
to authenticate the videos anatiMessrs. Uhl and Cantor wike able to testify that the
videos “do indeed depict thgpical off-road operation of thesside-by-side vehicles.”
(Doc. 262 at 2). The Court disagrees. Ther® way for Messrs. Uhl and Cantor to kno
whether these videos have been edited cethmdr the side-by-side vehicles have be

altered in any way. Thughe Court finds that the vide are not capable of being
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authenticated under Rule 901.

Plaintiffs also attempt to invoke Rule 703 as grounds for the admission of| this

evidence. (Doc. 262 at 2-3). Rule 703 pregidhat “[a]n expert may base an opinion ¢n

facts or data in the case that the expertidees made aware of personally observed. If
experts in the particular fielwould reasonably rely on thekinds of facts or data in

forming an opinion on the subject, they neemt be admissible for the opinion to b

admitted.” Fed. R. Evid. 703Plaintiffs’ reliance on Rul&03 is misplaced. Rule 703

simply permits an expert wieiss to rely on inadmissiblects or data to base thei
conclusions or inferences; it does not allow #iumittance of evidence that is otherwi
inadmissible. Accordingly, Defendants’ Motion is granted.
4. Doc. 193

In this Motion in Limine, Defendants argtleat the Court should bar any “referend
to the size or location of the law firms represegifiDefendants] or Plaintiffs . . . at trial
as well as the number of attorneys at thedirtheir billing rates,»®erience, or amount of]
fees incurred.” (Doc. 193 a).1Specifically, Defendants “antpate(] that Plaintiffs will
make such references to garner animositgnfyorors towards the tge, out-of-town law
firm that represents [Defendants] and to atgite themselves witthe jury via a ‘home-
court’ bias towards the local firtthat represents Plaintiffs.”ld. at 1-2). In Response
Plaintiffs provide that they “agree that thewarces of the law firm representing any give
party in this matter are wholly irrelevant amy fact of consequeac (Doc. 264 at 1).
Plaintiffs however aver that “duringpir dire, it is appropriate tadentify the lawyers and
witnesses for the venire panel to deternwinether anyone knowsg of these people[,]”
and “in cross-examinatn of experts it is appropriate to ask questions of experts regar
the extent of their work for Vayers representing [Defendants].” While the Court finds tl
Defendants’ Motion does notoeer those situations raised by Plaintiffs, the Co

nonetheless agrees that the parties may exgbernature of the relationship between es

party and their experts. Additionally, tiparties should be aware that the Court wiill

conductvoir dire and will ascertain whether any ofetipotential jurors know any of the
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counsel for either party. Therefore, thet@s are prohibited from referring to the sizg
location, number of attorneys, their billingesa, experience, and aomt of fees incurred
by the law firms representing Deifgants and Plaintiffs, as itiselevant to the litigation.
Accordingly, Defendant’s Motion is granted.

S. Doc.194

In this Motion in Limine, Dé&ndants argue that because Plaintiffs have alre
dismissed their punitive damages claimsiagt Defendants, th€ourt should bar any
“‘comments by counsel for Plaifff . . . that the jury shodl‘send a message,’ ‘teach
lesson,” ‘make a statement,” or deter otherth\ts verdict, punish Polaris, act as th
conscience of the community, imilar statements.” (Doc9% at 1). Plaintiffs contend
that although they “do not have any intentairmaking any argument that supports the
dismissed punitive damages claitaintiffs reserve their right make targeted statement
that the [D]efendants should be held w@spble for the consequences of its ow
misconduct.” (Doc. 256 at 1).

At this time, the Court will deny this Motio Defendants’ requeis overly broad
and they have not provided any specific evice which they wish to be excluded; thu
the Court finds the Motion to be too speculatiDefendants can object at the appropris
time during trial. Accordingl, Defendants’ Motion is denied without prejudice.

6. Doc.195
In this Motion in Limine, Defendants gue that “all nonparty withesses who me

be called to testify in thimatter” should be excluded frothe courtroom for the entire

duration of the trial. (Doc. 195). Defendafigher provide that “[a] sequestration Orde

is especially appropriate where many of Plaintiffs’ fadinesses are family members

including their children and step-children.Id.(at 3). Plaintiffs ontend that “Defendantg

make this assertion without any factual basbecause there is none—that the Plaintiff

children or step-children . . . would attemptador, shape or fabricate their testimony,
engage in collusion.” (Doc. 260 at 1). Pldistalso argue that “to the extent that none

the Plaintiffs’ children or stephildren will be called as wigsses at the trial, Rule 61!

-23-

1%

e

r

S

S,

Ate

Ly




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

would not apply to them.”1d.)

Rule 615 states that “[a]t a party’s requehe court must order witnesses excluded

so that they cannot hearhet witnesses’ testimony.” Rule 615 goes on, however
explain that it does not authorize exclusion of: “(b) an officer or employee of a party
IS not a natural person, after being designatethe party’s representative by its attorne
[or] (c) a person whose presence a party shtmwbe essential to presenting the party
claim or defense.” The purpose of a Rule 628lusion order is to “reduce the danger th
a witness’s testimony will be influenced bgaring the testimony @ither witnesses, and
to increase the likelihood ah the witness’s testinmy will be based on her own
recollections.” United States v. Hobb81 F.3d 918, 921 (9th Cir. 1994).

First, the Court finds that Plaintiffs acerrect that Rule 616nly applies to non-
party witnesses; therefore, aofyPlaintiffs’ children or stepialdren that are not witnesse
will be permitted to be present in the courtroton the entirety of th trial. However,
Plaintiffs have designated Mr. Thomp&nrsons, Michael mompson and Camryn
Thompson, and Ms. Thompson's daugbteAmber Cahue and Regina Cahue,
witnesses. (Doc. 222 at 9-10). Plaintiffeyaide no authority that Mr. Thompson’s sor
or Ms. Thompson’s daughters meet anyRafle 615’s exceptions Thus, Plaintiffs’
children and step-children that have beesigieated as witnesses are excluded from
courtroom prior to their testiomy; however, the Court will pmit them to be present in
the courtroom after they have completeditygag. Aside from Plaintiffs’ children and
step-children, all other non-party witnesaes excluded from the courtroom for the enti
duration of the trial pursuant ®ule 615. Accordingly, Oendants’ Motion is granted in
part and denied in part.

7. Doc.196

In this Motion in Limine, Defendants recgidhe Court “bar the personal opinion
of Plaintiffs’ Counsel at trial.” (Doc. 196 &). Defendants providiat they “anticipate
that Plaintiffs’ Counsel will attempt to argwand interject their own personal opinion

during the course of thaat of this matter.” d.) Plaintiffs contend that Defendants “fail[
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to specify the personal opinisrithey anticipate Plaintiff¢ounsel will attempt to argus

and interject during the trial. Nor have fBedants identified any topic on which the

anticipate that Plaintiffs’ counsel will attemfo argue and interject their own persongl

opinions.” (Doc. 258 at 1-2). The Court egs. At this time, the Court will deny this
Motion. Defendants’ have ngirovided any specific evidenaghich they wish to be
excluded; thus, the Court finds the Motion tospeculative. Defendé&ncan object at the
appropriate time during trial. Accordingly, Defendants’ Motion is denied withol
prejudice.
8. Doc. 197

In this Motion in Limine, Defendants recgieghe Court “bar any lay witness fron

opining, concluding, speculating, implying, otherwise testifying as to the nature ar

extent of [Mr. Thompson’s] alleged injuriedisabilities, physical conditions, diagnose|

prognoses, and/or otherwise concerning physical capabilities.” (Doc. 197 at 1).

Specifically, Defendants argue that “[n]oylavitness, including [Ms. Thompson], i$

competent to testify as tiMr. Thompson’s] medical progists and the extent of hig
claimed disability. Id. at 2). Plaintiffs contend a “[lJayitnesses may tast to their own
physical injuries, including whethe injuries started or wsened, if the injuries are
typically observable by an ordinaperson.” (Doc. 254 at 3).

A witness is permitted to testify as ‘tscientific, technical or other specialized

information if the witness isqualified as an expert by knowledge, skill, experieng

training or education” and ¢htestimony is based upon sufficient facts or data,
testimony is based upon relialdealysis and the witness apglithis reliable analysis to
the data. Fed. R. Evid. 70However, an individual lackg such qualifications may only
testify as to opinions “rationally based on tineness’s perception” and that are “not bas
on scientific, technical, or other specialized krneatge within the scopsf Rule 702.” Fed.
R. Evid. 701.

Plaintiffs will not be permitd to offer any medical ogion or to report what any

medical professionals told them about Mroitpson’s injuries or prognosis. Howeve
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Mr. Thompson may testify about his own geptions of what héelt when the injury

occurred, how it felt over time and how it feeglow, how his condition has impacted hjs

life, and as to any other information thatughin his own personal knowledge and bas
upon his own perceptionsSee Nehara v. Californj&2013 WL 1281618, at *9 (E.D. Cal
Mar. 26, 2013) (holding that plaintiff could tég as to any information that was withir
his own personal knowledge abdsed upon his own perdems, but coud not offer

opinions or report on what medil professionals told hinbaut his condition). Likewise,

Ms. Thompson may testify about how Mr. Thomp's injuries havempacted her life and

as to any other informationdhis within her own personhowledge and based upon h¢

own perceptions. Accordinghipdefendants’ Motion is granted part and denied in part.
9. Doc.198
In this Motion in Limine, Defendantsgue that the Court should bar “all evideng
or references to the existence of insuraooeerage or lack thereof for [Defendants
including but not limited t@olicy amounts and liability or ulbmella coverage.” (Doc. 198
at 1). Plaintiffs provide thahey “agree that any collatersburces [are] inadmissible ir
this case.” (Doc. 257 at 1ppecifically, Plaintiffs “requst the Court preclude both side
from making reference to the existence of rasie coverage for any of the partiesd. (
at 2). In light of the parties’ reprastations, Defendant®otion is granted.
10. Doc.199
In this Motion in Limine, Defendants argtieat the Court shad bar “Plaintiffs,
their attorneys, witnesses,ads, and anyone else from dissing, mentioning, alluding
or referring to in any manner during trial ior the presence of ¢hjury any notion that
[Defendants’] conduct was imgonal, reckless, willful orwanton, or in conscious
disregard of Plaintiff's [sic] rights or safety;, from using any inflammatory terms directe
against Polaris’s conduct in ajledly causing the injuries.(lDoc. 199 at 1). Specifically,
Defendants argue that, as Plaintiffs haveady dismissed their pitlive damages claims
against Defendants, “[a]ny suggestion thataR®'s conduct was intentional, reckles:

willful or wanton, or in conscious disregard of Plaintiffs’ rights or safieiises the specte

- 26 -

D
o

e

—

d

JJ




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

of a wrong far beyond Plaintiffs’ allegations.1d(at 2). Plaintiffs contend that they df
not intend to offer any evidence or testimamygupport of an award of punitive damagge
and that Defendants have not identified wlaidence would constitute “inflammatory
terms.” (Doc. 263 at 1-2). Additionally, Pl#ifs provide “that thiscase will be tried on
a theory of strict liaitity-crashworthiness only. To thisxd, Plaintiffs will move to dismiss
their negligence claim.”1q. at 1).

Plaintiffs appear to agree that theyllmot argue that Defedants’ conduct was
intentional, reckless, willful owanton, or in conscious desgard of Plaintiff's rights or
safety. The only issue Plaintiffs take witiis Motion, is the prohibition on the use g
“inflammatory terms” without d@ning what an inflammatoryerm is. The Court finds
that, without a definition, the phrase ‘fafnmatory terms” istoo broad and vague
Defendants can object at the appropriate tim&iah to specific testimony. Therefore
Defendants’ Motion is granted part and denied in part.

11. Doc.200

In this Motion in Limine, Defendants gue that pursuant to Rule 407, the Col

should “exclude]] all evidence, reference testimony related to any subsequent remed

measures taken by Polaris and any argurtteatdt Polaris engaged in such subsequs

remedial measures.” (Doc. 200 at 1). Riifis contend Defendants failed to identify the

supposed remedial measures and therefordvibi®n should be denied(Doc. 228 at 1).
Rule 407 provides that “[Wen measures are taken tvauld have made an earlie
injury or harm less likely to@ccur, evidence of the subsequent measures is not admis

to prove: negligence; cudibple conduct; a defect in a protioc its design; or a need for 3

warning or instruction. But the court may atlthis evidence for anber purpose, such as

impeachment or—if disputed—proving ownars control, or the feasibility of
precautionary measures.”

The Court agrees that subsequent realedeasures are ptaded by Rule 407,
however, Rule 407 does hae&ceptions. Thus, as Defemtia have not provided the

specific evidence they seek &xclude, the Court cannot tdemine if the evidence is
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precluded by Rule 407 or if ittf into an exception. Withotgference to specific evidence,

[®X

the Court cannot determine tapplicability of Rule 407, oeven conduct a relevancy an
prejudice analysis. Accordingly, Defendsintlotion is deniedvithout prejudice.
12. Doc.201

In this Motion in Limine, Defendants gue that the Court should “exclude]] all
evidence, reference, testimony, or argumeelated to other accidents, incidents,
complaints, and lawsuits invahg Polaris and/or all terrasnd other recreational vehicles,
whether or not designed and manufactured byrRdlzat are not the subject of this casg.”
(Doc. 201 at 1). Plaintiffsantend that Defendants do “ndéentify what specific evidence)
it asks the Court to exclude,dait implicitly argues thatlhaccidents are dissimilar anc
therefore they must be exckdl— even if similarity is mven—because of unfairness.’
(Doc. 229 at 1). The Court agrees.

As Defendants provide:

Evidence related to other accidentspimve a design defect or Polaris’s
notice of same is not admissihlaless competent evidence establishes that
such other accidents are substantiaglynilar to the underlying accident.
White v. Ford Motor C.312 F.3d 998, 1009 (9tir. 2000). Evidence of a
dissimilar accident or lawsuit involvirguch accidents is irrelevant because
it may involve different circumstaes or theories of causatiorE-R.EVID.
402;see also Jaramillio. Ford Motor Co,. 116 Fed. App’x 76, 79 (9th Cir.
2004) (new trial in prodets liability rollover defect case was warranted
because district court admitted evidemteother accidentsn violation of
Rule 402).

(Doc. 201 at 2) (emphasis added). Defetslahave not identified any “accidents,
incidents, complaints, and lawsuits” that thegh to preclude; therefore, the Court cannjot
determine whether the “accidents, incidewtanplaints, and lawsuits” are substantially
similar or dissimilar to the underlying accide Defendants can object at the appropriate
time in trial to specifi testimony. Accordingly, Defendts’ Motion is denied without
prejudice.

13. Doc.202

In this Motion in Limine, Defendants argtleat the Court should exclude the “Day
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In-The-Life’ Video depicting [M.] Thompson . . . that Plaifis intend to admit as Exhibit
No. 0063.” (Doc. 202 dt). Specifically, Defendants argue that the Video is not relevant,
the Video’s probative value smubstantially outweighed byedtdanger of unfair prejudice
the Video is cumulative of other medical recrdnd the Video is inadmissible hearsgy.

(Doc. 202 at 1-3). Plaintiffs contend thada}day-in-the-life video is akin to a photograph

[®X

and admissible if a foundation is laid by somebaeing personal knowledge of the filme
object and that the video is ancurate portrayal of that.(Doc. 251 at 2). Specifically,
Plaintiffs argue that the {¥eo is “relevant because theprroborate the Plaintiffs’
testimony regarding [Mr. Thopson’s] recurring complideons and ongoing (daily)
physical challenges since the accidentd. &t 3).

The Court notes that it has neatched the Video. HowexePlaintiffs provide that
the Video does not have audio and depicts Mhompson “rising in the morning, being
dressed and groomed, leaving the house todtiatpatient rehabiliteon before returning
home where he is assisted by his caregivér showering. A small portion of the [V]idec

shows how [Mr. Thompson] operates his modified vehicléd. gt 1). Defendants have

D

not specified how the Video is unduly prejudiciabr have they identified portions of th
Video that are edited or that do not depitgpical day in the life of Mr. ThompsoRQontra

Pages-Ramirez v. Hosp. EspanokAn Mutuo De Puerto Rico, Inc2008 WL 11357891,
at*2 (D.P.R. Apr. 29, 2008) (“Aér carefully reviewing a portioof the video, and in light
of the substantial editing the film underweng ourt finds that the video is more unfairly
prejudicial to [defendant’dhterests than it is probagwvto [p]laintiffs’ case.”);Bolstridge
v. Cent. Maine Power C0621 F. Supp. 1202, 1203 rf0. Me. 1985) (finding defendants

specifically identified “several aspects of tfiken indicate that the day depicted is ndg

~t

typical for the [p]laintiff and is unduly prejudicial”)Additionally, as Mr. Thompson will
be subject to cross-examtitan, the possibilitythat the Video willbe prejudicial is
significantly reducedSee Bannister v. Town of Noble, O&L2 F.2d 1265, 126970 (10t

—

Cir. 1987) (“While it is true that opposing counsel will not be present to question the vjctin

during the making of a film, this difficulty iessened if the victim can be cross-examingd
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at trial regarding the events geted in the film. Films ardrequently used at trial in
conjunction with live testimony.”). Thus, atishtime, the Court doesot find that the

Video is unduly prejudicial.

Defendants generally argue that thed&6 is cumulative of Mr. Thompson’s

medical records, but do notipbto specific medical recosd Thus, the Court does ng
have the necessary inforn@tito determine whether thedéo is cumulative. However
the Court does note that the Video, as dbsdriby Plaintiffs, depicts more than just M
Thompson’s injuries; it shows how tleomjuries effechis daily life.

As to Defendants’ argument that the \Wde inadmissible hearsay, the Court fing
that because it has not seea Yhdeo, it cannot determine wther it is hearsay. However
the Court notes that the general conclusioth& such videos are not hearsay and
admissible if subject to cross-examinatiorotigh the witness who viées and uses the
film. See Grimes v. Employers Mutab. Ins. Co. of Wisconsi?3 F.R.D. 607, 610 (D.
Alaska 1977). Moreover, some courts havecluded that, alth@h these videos might
contain some elements of hearstiygy are admissible under Rule 80%ee id.at 611
(“However, even though the plaifits film is hearsay, the evihce is admigsle in this
instance under Rule [807)).

Accordingly, Defendants’ Motiors denied without prejudice.

14. Doc.205
In this Motion in Limine, Defendants argtieat the Court should “instruct the jury

that they are permitted to draw an advergerance from the destrtion or spoliation of

evidence against the party or witness respons$iblthat behavior.” (Doc. 205 at 1). A$

discussed in Section 11(A)(19) of this Orde¢he Defendants have not established tf
Plaintiffs had control of ta Polaris RZR and helmeBSee Souz&55 P.2d at 6 (finding

that “plaintiff and her counsel had an affinwa duty to preserve relevant evidence with

their control”) (emphasis added)). Accorgly, Defendants’ Motion is denied withouf

> Rule 803(24) has been transferred to Rule &@&e.Fed. R. Evid. 803 advisory
committee’s note (“The contents of Rule 803(24dl Rule 804(b)(5) have been combing
and transferred to a new R@87. This was done to faciltadditions to Rules 803 an(
804. No change in meaning is intended.”).
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prejudice.
15. Doc.207
In this Motion in Limine, Defendants argtigat the Court shad “bar Plaintiffs’
liability expert Alan Cantor from testifyinggarding an alleged ‘Vab study’ about which
he has no personal knowledged which he failed to disde until his rebuttal report.”

(Doc. 207 at 1). Specifically, Defendants aghat that the Volv&tudy was “conducted

by Volvo car company in which Volvo purpodlg ‘conducted a series of inverted drop

tests (more severe than an irted roll) and measured seattlaxcursion of a dynamic tes|
dummy’s movement in a 3-point seat belt . . . .1d. @t 1-2) (alteration in original)).
Defendants also provide that they have tipection to Cantor &ifying about his own
testing and results, which weadlegedly consistent with tiéolvo study.” (Doc. 207 at
3).

Plaintiffs represent that Mr. Cantorliegl on the Volvo stugl when forming his
opinions and that it will beftered to demonstrate genesaiinciples of kinematics in
rollover accidents and how restraint systeras and should be signed to minimize
vertical excursion in rollover accidents. d® 265 at 2-3). Moreover, Defendants conce
that Mr. Cantor testified that “he validatélde results of the Veb study with a test

program that he ran and for which he copidvide supporting data.” (Doc. 207 at 3).

Thus, at this time, the Cournfis that the Volvo test appe&osbe sufficiently reliable and
relevant to the facts in thesise for the jury to consider Accordingly, Defendants’ Motion
is denied without prejudice.

16. Doc.208

In this Motion in Limine, Defendants argtigat the Court shad bar “Plaintiffs’

expert Brian Benda, Ph.D. from testifyingfémts, conclusions, arapinions contained in
his ‘Clarifying Addendum.™ (Doc. 208 at 1). Specifically, Defendants provide th
Plaintiffs’ expert disclosure deadline wasrA@d 3, 2018; Plaintiffs disclosed Dr. Bend
and produced his expert report on April 13120Defendants depos&it. Benda on June
28, 2018, at which Dr. Bend@stified that he had no opon regarding whether an
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alternative ROPS alone would have prevented the injurypamdigust 1, 2018, Plaintiffs
produced a “Clarifying Addendum” from DBenda, in which he rendered an opinia
regarding whether an alternative ROP&al would have prevented the injuryd. 2-3).

Plaintiffs contend that, upon review dfie Dr. Benda's &nscript, which was
obtained on July 19, 2018,rDBenda realized that the testing he had performed
produced to the Defendants pided an answer to the hypothetical question posed.
other words, Plaintiffs argue that Dr. id&’s August 1, 2018 @lifying Addendum is
simply Dr. Benda clarifying Isi answer to this hypothetical question and identifying {
previously disclosed data that suppdrtieat opinion. (Doc. 250 at 2).

Rule 26(a)(2) requires parties to produeeiten report by each expert witness th
includes “a complete statement of all opinidae expressed [by that witness] and t
basis and reasons therefor.” This report nagstdetailed and complete” and state “th
testimony the witness is expedtto present during directaxination, together with the
reasons therefor.” Fed. R. Civ. P. 26 adiisoommittee’s note. A party that fails t
disclose expert testimony in compliance witiese rules may not present the exper
testimony at trial unless the failure to disg#ovas substantially gtified or harmlessSee
Fed. R. Civ. P. 37(c)(2).

Rule 26(e)(1) permits, indeedquires, that an expert supplement his or her ref
and disclosures in certain limited circumstanc&hose circumstances are when the pg
or expert learns the information previouslgadosed is incompleter incorrect in some
material respectSeeFed. R. Civ. P. 26(ef;ollinge v. IntelliQuick Delivery, Inc2017
WL 3887337, at *2 (D. Ariz. S&. 6, 2017). Supplementati, however, is “not intended
to provide an extension of the expert desition and report prodtion deadlines” and may
not be used fothis purpose.Metro Ford Truck Salednc. v. Ford Motor Co.145 F.3d
320, 324 (5th Cir. 1998). BRuissible supplementation undie Rules instead “mean
correcting inaccuracies, or filling the indéices of an incomplete report based (
information that was not available the time of the iitial disclosure.” Keener v. United
States 181 F.R.D. 639, 640 (D. Mont. 1998). rtges should, and are required to, provig
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additional or corrective information for an expopinions, but thegannot submit reports

“significantly different from the original reporgsd, in affect, altg] their theories.”Beller
ex rel. Beller v. United State®21 F.R.D. 689, 695 (D.N.M. 2003).

After reviewing the Dr. Benda’'s Clayihg Addendum in enjunction with his

deposition testimony and expert report, tleai€ concludes that the Clarifying Addendumm

Is a permissible supplementation. Accordingly, Defendants’ Motion is denied wit
prejudice.
17. Doc.211
In this Motion in Limine, Defendants argtigat the Court shdd bar “Plaintiffs’

expert Guy Fried, M.D. from tasting to facts, conclusiongnd opinions contained in hig

Addendum Report. (Doc. 211 at 1). Speaily, Defendants provide that Plaintiffs
expert disclosure deadline was April 13, 20REintiffs disclosed Dr. Fried and produce
Is expert report on August 22017; Defendants deposed Bried on July 11, 2018; anc
on July 30, 2018, Plaintiffs produced and@endum Report” from Dr. Fried, which for th
first time addresses Mr. Thompson’s medical billsl. Z -3). Plaintiffs contend that Dr,
Fried’'s August 27, 2017 Report specificaiyovided “that all of Mr. Thompsons’ [sic]
medical services to date were both necessary and reasonable.” (Doc. 252 at 1). P
further provide that “[m]ore thaa week before Dr. Fried’'s deposition, Plaintiffs produc
to the [D]efendants a copy of Dr. Fried’'s eatexpert file, which included three CDs ¢
Mr. Thompson’s accident-related medical arfiting records and a snmary of the same
that had been reviewed IDy. Fried to date.” I¢l.)

As discussed above, Rule 26(e)(1) pe&smindeed requires, that an expeg
supplement his or her report and disclosuire certain limited circumstances. Thog
circumstances are when the party or expentne the information previously disclosed

incomplete or incorrect isome material respecSeeFed. R. Civ. P. 26(e). The Cour

finds that Dr. Fried’s Addendum Report isiarpermissible supplementation and therefgre

he cannot testify to the factgynclusions, and opinions comtad in his Addendum Report

In his Addendum Report, Dr. Fried opines that:
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[tlhe acute and rehabilitatmn-patient care providevas essential and those
costs were reasonable. [St. Juse Hospital Medical Center and
Rehabilitation Institute of Chicago.] Further, the charges for emergency
transportation, equipment, medicatipngedical diagnostic tests, physician
charges and in-home care werecessary and reasonable. Additional
emergent hospital charges were likeavisecessary and reasonable. . . In
2015, it was reported (SCIMS) that the average first year cost of treatment
for a high tetraplegic was $1,064,716 my experience, these published
estimates are on the low-side (avejalgecause they doot account for a
variety of factors including the actuaharges, out-of-pocket expenses and
variability of levels of care and costsdifferent geographic regions of the
country. In my experience, the dimary costs of care for a C-5/C-6
quadriplegic with expected meadl complications and extensive
rehabilitation in-patient care in o& metropolitan communities has, over
the past several years, ranged from $.%52 Million Dollarsin the first 2
years post-injury. And, ctinly, Mr. Thompson's past costs of care are in
align with these typical expenses.

Finally, as previously mentionethe Life Care Plan provides for
reasonable and necessary costs of cateriimy opinion Mr. Thompson will
need for the rest of his life.

(Doc. 211-4 at 1-2). The onhgference to the reasonableness of Mr. Thompson’s meq
costs in Dr. Fried's Report was his opinion tHghe medical serdes provided to date
have been reasonable and necessary iiaeldo the patient’'s injury and acciden
occurring on 2/19/2014.” (Doc. 211-2 at 19)he Court finds that Dr. Fried’s Addendur
Report offers new and expanded opinions disdussion that wereot contained in his
prior Report or discussed at his deposition, and therefore exteduasunds of permissible
supplementation and must be excluded.

Plaintiffs further argue that if “the Cdwiews the disclosure as untimely . . . th
Court [should] exercise its discretion and allowthis supplementation” and that the “lat
disclosure is harmless[.]” @. 252 at 3). The Court dg@es. Rule 37(c)(1) requires
that “[a] party that without substantial justdtion fails to disclose information require

by Rule 26(a) . . . is not, unless such failigrearmless, permitted to use as evidence ¢

trial, at a hearing, or on a motion any witei@s information not so disclosed.” Fed. R.

Civ. P. 37(c)(1)see also Wong v. Regents of Univ. of CHIQ F.3d 1052, 1062 (9th Cir
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2005) (exclusion of evidence from a wissethat was not timely disclosed unless

substantial justification for failure to timelgtisclose is shown, and the failure is n

harmless). Plaintiffs have not met thesgureements. Therefore, Dr. Fried’s testimony

will be limited to the scope of his August Z4)17 Report and July 11, 2018 deposition.

Accordingly, Defendants’ Motion is granted.
18. Doc.212

In this Motion in Limine, Defendants gue that the Courshould exclude “all

graphic photographs depicting [Mr.] Thompson's. injuries that he allegedly sustaingd

in this case. (Doc. 212 &). Specifically, Defendants & moved to exclude photos

(Docs. 212-1, 212-2, 212-312-4, 212-5, 212-6, 212-7, 282212-9, 21210, 212-11, and

212-12) that they argue are irrelevaantd because the danger of unfair prejudice

substantially outweighs any pratiive value. Plaintiffs coehd that Defendants’ motion is

“predicated upon an inaccurate charactemzatif the photographs at issue and the high

relevant importance of theseqibs.” (Doc. 253 at 1).

y

Under Rule 401, evidence is relevant lias any tendency to make the existence of

a fact of consequence more or less probable. However, pursuant to Rule 403, relev:

evidence may be excluded if pisobative value is substantialbutweighed byhe risk of

unfair prejudice. The Courtrfds Defendants’ arguments redjag the admissibility of the

photos to be unpersuasive. Here, mosthef photos depict the Polaris RZR and its

positioning after the incident, the positioning Mr. Thompson afteincident, and the

features of the terrain. Thus, the Court §intiese photos to be relevant and that the

probative value is not substantially outweighwgdhe risk of unfair prejudice. However,

since the nature of Mr. Thompson’s ingsiis uncontested, géhphotographs of Mr.

Thompson in his hospital bed following the ishent (Doc. 212-9 and 212-10) are irrelevant

to Plaintiffs’ claims or Defedants’ defenses. Accordingefendants’ Motion is denied
in part and granted in pas follows: Docs. 212-1, 212-2]12-3, 212-4, 212-5, 212-6, 212
7,212-8, 212-11, and 212-12 pgect to proper foundatiomyre admissible; and Doc. 212

9 and 212-10 are irrelevant, and therefore inadmissible.
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Accordingly,

IT IS ORDERED that Plaintiffs’ Motions in Limme (Docs. 186, 18 188, 189,
206, 209, 210, 21215, 216, 217, 218, 221, 223, 22hd 227) and Bfendants’ Motions
in Limine (Docs. 190194, 196, 200, 201, 20205, 207, and 208) alENIED without
prejudice.

IT IS FURTHER ORDERED that Plaintiffs’ Motions inLimine (Docs. 203, 204,
224, and 226) and Defendantdotions in Limine (Docs192, 193, 198, and 211) arg
GRANTED.

IT IS FINALLY ORDERED that Defendants’ Motions in Limine (Doc. 191, 19}
197, 199and 212) ar6&RANTED in part andDENIED in part as set forth in this Order

Dated this 17th day of May, 2019.

/".I
7o

/Honorablé Diajié J. Hdmetewa 7
United States District Jge
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