Osoria et al v. Duc

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

ey et al Doc. 1

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Lucrecia Rivas Valenzuela, et al., No. CV-16-03072-PHX-DGC
Plaintiffs, ORDER
V.

Doug Ducey, et al.,

Defendants.

Plaintiffs have filed a motion to centifa class of noncitizens who possess cert
categories of federally-issued Employmenti#arization Documents, but nonetheless 3
denied Arizona driver’'s licenses or requirkd present additiomalocuments to obtain
them. Doc. 125. The motion is fullyibfed, and the Coutheard oral argument or
December 1, 2017. Docs. 1441. For reasons statedidoe, the Court will grant the
motion in part.

l. Background.

Arizona law states that noncitizens ynabtain Arizona drier's licenses by
presenting proof that their ggence in the United States“muthorized under federal
law.” A.R.S. § 28-3153(D). Plaintiffs are noncitizen desits of Ariona who have

53
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deferred action designations from the federalegoment — meaning that they presentlz/

are not subject to removal from the Unit&tlates — and who have been issu

Employment Authorization Documents HADs”) from the U.S. Citizenship and

d
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Immigration Services (*USCIS”). PlaintiffEADs are coded “(c)(14)” and authorizg
them to work in the United States.

Defendants’ current policy requires (B3] EAD holders to satisfy procedurg
requirements that other EAD holders need satisfy to obtain an Arizona driver’s
license. Plaintiffs assert that this pgligiolates the Supremacgnd Equal Protection
Clauses of the U.S. Constitutiorboc. 1. Plaintiffs seek toepresent a class of (c)(14
holders in Arizona. Plaintiffs also seek represent holders of (a)(11) EADs who a

prohibited entirely from obtainingrizona driver’s licenses.

When Plaintiffs filed this case iGeptember 2016, Defendants’ Policy 16.1].

stated that EADs coded (a)(11c)(14), or (c)(33) were sufficient to prove federally
authorized presence in the United Statehjle all other categories of EADs wers
sufficient. SeeDoc. 27-4 at 3. This Court and the NintBircuit prohibited Defendants
from enforcing the policy with respect tmncitizens possessing (¢)(33) EADs pursud
to the Deferred Action for Childloal Arrivals (“DACA”) program. SeeAriz. Dream Act
Coal. v. Brewer81 F. Supp. 3d 795,99 (D. Ariz. 2015)aff'd 855 F.3d 963 (9th Cir.
2017). Plaintiffs in this casseek similar declaratoryna@ injunctive relief prohibiting
Defendants from enforcing their policy with respect to (c)(14) and (a)(11) EA
Doc. 125 at 6.

The relevant version of Roy 16.1.4 was issued 013 and remained unchange
for several years.SeeDocs. 27-4, 125-12. In Februa?917, in response to question
from this Court at oral argument on anotimeotion in this case, Defendants issued
revised version of the policyDoc. 125-13 at 17; Doc. 125-12. The 2017 version, |
the 2013 version, contains section “S,” which addresses cexdddgories of EADs.
Doc. 125-12 at 5; Doc. 27-4 at ®onsistent with the rulings in tHegream Actcase, the

2017 version eliminates any reference to38)(EADs. The policy continues to providg
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however, that (a)(11) EADs are unacceptablerasf of authorized presence, and states

! Citations are to pa%e numbers attactethe top of pages by the Court’'s EC
system, not to original numbers at the bottom of pages.
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that (c)(14) EAD holders “may baigible” for a driver’s licese or other identification if
they are a derivative of a self-petitionander the Violence Against Women Ad
(“VAWA”) or have an application pending for asa or change of status. Doc. 125-12
5. To prove that they fall o one of these categories, (c)(14) EAD holders must pre
an acceptable document in addition to dvisher EAD, which “may include” a USCIS
Notice of Action identiying the EAD holder as a VAWAlerivative or an 1-918 petition
for a U nonimmigrant visald. Defendants’ website addsatitthere may be alternative
forms of documentation suffient to establish authorizgatesence when accompanie
with a C14 [EAD].” Doc. 125-15.
Il. Plaintiffs’ ProposedClass.

Plaintiffs seek to certify the followg class under Federal Rule of Civ
Procedure 23(b)(2):

All noncitizens who are beg denied or wilbe denied the ability to present
their [EADs] as sufficient proof of fedally authorized presence to obtain
an Arizona driver's license aa result of Defendants’ 2013 and 2017
policies and related practices pursuémtExecutive Order 2012-06, ...
Policy 16.1.4, and . . . Policl6.1.4’s implementation.

at

sent

d

Doc. 125 at 6. Because the only classes of EAD holders who are denied the right

obtain driver’s licenses solely on the basishafir EADs are (a)(11) and (c)(14) holder
those are the two categories that wouldnotuded in this proposed class.

For several reasons, Plaintiffs cannaotlude (a)(11) EAD holders in theil
proposed class. First, no Rlaff holds an (a)(11) EAD.As a result, no Plaintiff has
been injured by Defendants’ (a)(11) policy amdPlaintiff has standing to challenge th

policy. Second, no Plaintiff has a claim tygli of an (a)(11) EAD holder’s claim. The

gravamen of Plaintiffs’ compint is that Defendants erimposing burdens on (c)(14

EAD holders in the form of additional paperk not required of other EAD holders,

? Defendants dispute that the changeBdticy 16.1.4 and the website constitute
change in policy. Doc. 125-1& 17. They characterize the additions as “guidance’
further inform the public of their existing policield.
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This is quite different fronthe complaint of (a)(11) EADolders who are barred entirely
from obtaining licenses. Third, no Plafth can adequately represent (a)(11) EA
holders because no Plaintiff can present 311{a claim at trial. For these reasons, tl
Court concludes that (a)(11) BAholders cannot bmcluded in the class, and will focu
the rest of this ordewn (c)(14) EAD holders.

lll.  Standing.

In arguing that Plaintiffs are not adetpialass representatives, Defendants as
that Plaintiffs lack standintp pursue their claims. Doc. @4t 13-14. Defendants argu
that Plaintiffs, as (c)(14) holders undee ttAWA and U visa programs, have obtaing
or can obtain driver’s licenses under the Ana policy. Although tre, the Court is not
persuaded that this fact dems Plaintiffs of standing.

The Supreme Court has recognized #vaial protection is aed not only when
government denies a benefit to a particalass, but also whegovernment imposes 3

barrier to obtaining the benefitat is not imposed on others:

When the government erects a barrthat makes it more difficult for
members of one group to obtain a benefit than it is for members of another
group, a member of the former grouglki@g to challenge the barrier need
not allege that he woultdave obtained the benefit but for the barrier in
order to establish standing. The “injury in fact” in an equal protection case
of this variety is the denial of agl treatment resulting from the imposition

of the barrier, not the ultimatedbhility to obtain the benefit.

Ne. Fla. Chapter of Assoced Gen. Contractors of Am. City of Jacksonville, Fla508

U.S. 656, 666 (1993) Even if noncitizens with (c}@) EADs ultimately succeed in
obtaining driver’s licenses, Defendants’ pglgubjects them to requirements not appli
to other EAD holders. Plaintiffs are tted differently from other EAD holders who ca
simply present their EADs as sufficient praffauthorized presence. This is an “injuf

in fact” as explaineéh the above quotatioh.

3 Because the parties have not addresgkether this type of injury might be
limited to cases involving the allocation ofife government benefits among competir
persons or entities, or whether this reasgnmight be subject to an exception

minimisbarriers, the Court will not address thasgies now. If latearguments persuade
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Nor is standing defeated by the fact teame Plaintiffs havebtained licenses.
Defendants agreed at orabament that (c)(14) EAD holderaust renew their driver’s
licenses every year or twalhus, Plaintiffs who presentlyave licenses will be requirec
to comply with Déendants’ policy whemhey seek to renew those licenses.

What is more, “[ijn a class action, sthmng is satisfied if at least one named
plaintiff meets the requirementsBates v. United Parcel Serv., In611 F.3d 974, 985
(9th Cir. 2007) (citingArmstrong v. Davis275 F.3d 849, 860 (9tGir.2001)). Plaintiff
Araceli Franco Gonzalez received a (c)(EAD in August 2017 based on her pending
application for a U visa. Dod25-23 1 2. The next monthls. Franco Gonzalez went to
an Arizona motor vehicle division (“MVD"pffice to obtain a driver’s licenseld. | 3.
She presented her EAD and social secucdyd, but was told that she would need
additional documentationld. Ms. Franco Gonzalez contadther attorney, asking whatt
additional documents she needéd. 4. Her attorney e-mailed her a copy of her U-visa
deferred action approval lettedd. She returned to the WD, but again was denied
because she did not have the original lettér.

Ms. Franco Gonzalez suffered a cate, particularized harm when she
encountered a barrier to olstimg a driver’s license thais not faced by other EAD
holders. This injury resulted directly frobefendants’ policy andiould be redressed by
an injunction requiring Arizona to accept EABs sufficient proof of authorized presenge
in the United States. Andrsilar injury is likely to recu in the future — Ms. Franco
Gonzalez will continue to hold a (c)(14) EAIDring the pendency of her visa applicatign
and will encounter Defendantgblicy when she retas to the MVD toobtain her license

and each time she renews her license.

the Court that the barrier of Defendants’ eutrpolicy is not sufficient for standing, th
Court can decertify the class. The partiesidpute whether having to present additional
documents forces (d)4) EAD holders to disclose rsgtive personal informationSee
Doc. 125 at 10; Doc. 140 at 1For purpose of standing unddortheasternhowever, it
is not the discomfort of being required desclose sensitive personal information that
makes up the injury (although that fact may make the inpanse), but the imposition of
a procedural hurdle that other EAD holders aot required to clear. 508 U.S. at 666.

117
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Standing must be establish®n a claim-by-claim basis.Valley Outdoor, Inc. v.
City of Riverside446 F.3d 948, 952 (9th Cir. 2006)he parties do not address standi

separately for Plaintiffs’ Supremacy Clause mlabut the Court finds that it is satisfied.

Plaintiffs claim injury from thevery policy they assert is @mpted by federal law. |f
Plaintiffs are correct, the policy will benvalidated and Plaintiffs’ injury will be
redressed.

IV. Rule 23 Requirements.

Under Rule 23(a), a district court may certify a class only if (1) it is so nume
that joinder of all members is impracticablR) there are guestions of law or fag
common to the class, (3) the claims of theresentative parties are typical of the clain
of the class, and (4) the representatives witlyfand adequately protect the interests
the class. Fed. R. Civ. P. 23(a)(1)-(4Yhe Court must also rid that one of the
requirements of Rule 23(b) has been metainiffs seek class cefication under Rule
23(b)(2). Doc. 125. That rulgermits certification if “theparty opposing the class ha
acted or refused to act onognds generally applicable the class, thereby making
appropriate final injunctive hef or corresponding declaratory relief with respect to {
class as a whole.” Fed. R. Civ. P. 23(b)(2).

FOUS

J
he

Plaintiffs bear the burden of showirigat these requirements have been met.

Conn. Ret. Plans & Trust Funds v. Amgen, 1660 F.3d 1170, 1175 (9th Cir. 2011). A
least four circuits have held that Plaintiffaust carry this buraeby a preponderance o
the evidence.See Reyes v. Netdeposit, L1802 F.3d 469484 (3d Cir. 2015)Messner
v. Northshore Univ. HealthSyster669 F.3d 802, 81X7th Cir. 2012);Novella v.

Westchester Cty661 F.3d 128, 148-49 (2d Cir. 201Btaska Elec. Pension Fund v}
Flowserve Corp.572 F.3d 221 (5th Cir. 2009). Thetandard appears to be the trend|i

federal courtsNewberg on Class Actiong 7:21 (2016) (Newberd), and will be
applied in this case.See Smilovits v. First Solar, In295 F.R.D. 423, 427 (D. Ariz.

2013). The Court must rigorously analyze pieposed class to ensure it comports with

Rule 23. See Wal-Mart Stores, Inc. v. Duk&64 U.S. 338, 351 (2011)tkes).

-6 -
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A. Rule 23(a).
1 Numer osity.

A proposed class satisfies the numerostyuirement if members are so numero

that joinder would be impracticable. Fel. Civ. P. 23(a)(1). There is no fixed

threshold,General Tel. Co. of the NW, Inc. v. EEO€16 U.S. 318, 330 (1980), bu

courts in this circuit generallyave held that classes of d0more satisfithe numerosity

requirement.See, e.g., Garrison v. Asotin Gt251 F.R.D. 566, 569 (E.D. Wash. 2008));

Wamboldt v. Safety-Kleen Sys., Jndo. C 07-0884 PJH2007 WL 2409200, at *11
(N.D. Cal. Aug. 21, 2007).Furthermore, “[w]hile the nuber of class members is th
most important factor, the ultimate questi@ncerns the practicability of their joinder.
S. Gensler, Federal Rules of Civil Progesl Rules and Commentary at 540 (2017).
Plaintiffs rely on two sources of data éstablish numerosity.First, Plaintiffs’

counsel contacted the offic¢g Congressman Ruben Gallegahich obtained data from

—F

11%

USCIS. Doc. 125 at 16 n.3; Doc. 125-20 1. 3That data show that in 2015 there were

414 persons in Arizona holding (c)(14) EAD$;2016 (through November 8) there wef
240 persons; and USCIS issued a total 827,(c)(14) EADs to persons in Arizon
between January 1, 20idhd November 8, 2016. Doc. 125-208. Plaintiffs assert that
the “overwhelming majority” of these EAD ld#rs will need driver's licenses due t

“the necessity of driving in Arizona.” Doc. 125 at I&&eAriz. Dream Act Coal. v.

Brewer, 757 F.3d 1053, 1062 (9th Cir. 2014) (“Agractical matter, the ability to drive

may be a virtual necessity for people who wiantwork in Arizona.). Plaintiffs assert
that the reasonable inference to be drawn ftoisidata is that the class numbers in t
hundreds. Doc. 125 at 16.

Second, Defendants produced MVD recatdsng discovery which show that aft

least 43 people in addition tBlaintiffs presented (c)4) EADs to obtain licenses
between February and Octobertlois year. Doc. 141 at Doc. 141-3. Plaintiffs argue
that this figure is understated due tof@wlants’ own recordkeeping practices — MV

personnel are not required to note the categbEAD that a person presents. Doc. 14

e

A
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2 at3-4. Thus, for example, Plaintiflarcos Gonzalez holds a (c)(14) EAD, but

—_

Defendants’ record concerning him inoksd no indication ofhis EAD category.
Doc. 141 at 7 n.2. Nor doefendants’ recordaccount for personstoed away at MVD
greeter stations, like Plaintiff Franco GonzaleDoc. 141-2 at 5-8; Doc. 141 at 7.
Finally, Plaintiffs argue that the number usiderstated becaudgefendants’ updated
policy was only reduced to wrignin February 2017, and (&%) holders may not yet be
aware they are eligibleDoc. 141 at 7.

The Court finds numerosity satisfiedDefendants’ evidentiary objections with
respect to the USCIS data are not pesimga Plaintiffs have produced enough
information to satisfy the dloientication requirement of Federal Rule of Evidence 901(a)
— evidence sufficient to suppa finding that the item iwhat Plaintiffs claim.SeeDocs.
125-20, 147-1. And although the data chamight be subject to a hearsay objection,
Defendants do not claim the charts are fabeidair inaccurate, and the charts appear to
contain government collected andhintained data subject todicial notice. Fed. R. Ev.
201(a)(2). Further, many cadesld that the rules of evidea are not applied strictly af
the class certification stag&ee e.g, Paxton v. Union Nat'l Bank688 F.2d 552, 562 n,
14 (8th Cir. 1982)Longest v. Green Tree Servicing LL8)8 F.R.D. 310, 317-18 n.Z
(C.D. Cal. 2015)Keilholtz v. Lennox Hearth Prods. In268 F.R.D. 330, 337 n.3 (N.D
Cal. 2010);Parkinson v. Hyundai Motor An258 F.R.D. 580, 59€C.D. Cal. 2008J. In
addition, Defendants’ own records show asslaf more than 40 mebers. Docs. 141-1
through 141-7.

Nor can the Court conclude that thguies presented by ddhtiffs are mere

14

speculation as Defendants seggy There appears to bething speculative about the
data produced by Defendants. And algiothe USCIS data charts concern (c)(14)

holders in Arizona and not (c)(14) applicatdsMVD, they provide a reasonable bas|s

4_Judsge Browning, in his t)é)icalg/ dlughtful fashion, ha cwlestioned this
conclusion. See Zuniga v. Bernalillo Cty319 F.R.D. 640, 659 %.(D. N.M. 2016). The
Court ne_?d not wrestle with this issugwever, in light of the MVD evidence of
numerosity.

-8-
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for inferring that the class is numerouSeg e.g, Hoffman v. Blattner Energy, Inc315
F.R.D. 324, 337 (C.D. Cal. 2016) (finding numsity satisfied where plaintiff identified
23 employees who were actual members obthxlass and presented evidence that there
were 1,229 total employees because “it isarable for the Court to conclude that thefe
are other employees out df,229 who fall within theproposed subclass”) (citing
Newberg § 3:3 (“Where the exact size of thess is unknown bujeneral knowledge
and common sense indicate that it is large, nimerosity requirement is satisfied.”)).
This is particularly true in light of the ¢athat the one entity #t could have reliable
information on this issue — ti&ate — has not collectecit.

Plaintiffs have also shown that joindef all class members is impracticable.
Plaintiffs note that the class is made upromigrants who live throughout the state of
Arizona. Doc. 125 at17. And many stamembers are, as shown by their EAD
classification, victims of domestic violence other crimes who would be reluctant to
join a lawsuit that might puigize their circumstancesld. (citing Jordan 669 F.2d at
1319 (“[O]ther factors such as the geographitteersity of class nmbers, the ability of
individual claimants to institute separagaits, and whether injunctive or declaratory
relief is sought, should be considered ited@ining impracticability of joinder.”)).

2. Commonality.
Commonality exists if “there are questiooslaw or fact common to the class.

Fed. R. Civ. P. 23(a)(2). Plaintiffs’ “adlas must depend upon a common contention[}]”

Dukes 564 U.S. at 350. In a civil rights suit such as this one, “commonality is satisfiec

where the lawsuit challengessgstem-wide practice or policy that affects all of the
putative class members.Ortega-Melendres v. ArpaidB36 F. Supp. 2@59, 989 (D.
Ariz. 2011),aff'd sub nom. Melendres v. Arpa@5 F.3d 990 (9th Cir. 2012).

> Some courts have found that a relarecherosity showing is approgriate where
laintiffs seek only injunctig or declaratory reliefSee e.g, Goodnight v. Shalala837
. St'J:pg 1564, 1 . Utah _1993% §C|t|n orn v. Associated Wholesale Grocers, Ing.
555 F.2d 270, Z3-76 (10th Cir. 1977)). The Court nerdt rely on these cases because
Plaintiffs have met their burden even wath relaxing the numerosity requirement.

-9-
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Plaintiffs identify two common legal issues: whether Defendants’ policies
practices violate the Supremacy Clause, whether they violate the Equal Protectio
Clause. Doc. 125 at 19. Plaintiffs also asdet they all share ¢ghsame injury: they arg
subjected to or will be subjtad to hurdles in obtaining iger’s licenses that other EAD
holders do not faceDoc. 141 at 10.

Defendants highlight factual differencasong the class members and assert t

“there are no questions commonthe entire class.” Doc. 144 1. Defendants note that

some of the named Plaintiffave obtained driver’'s licensesjggest that the same mu
be true of some class members, and atbae these individuals do not face the sar
constitutional injury as Plairits assert in this case. Bas noted above, the relevaj
injury is not the denial of driver's licees, but the fact that the State impos
requirements on class members that itsdoeet impose on other EAD holdersle. Fla.
Chapter 508 U.S. at 666.

Defendants argue that Plaintiffs’ gmosed class includes all EAD holder

including those that can readily obtain drigdicenses, and thus includes class memb

who are not injured by Defendants’ policidsl. at 9. It does not. The proposed class|i

limited to noncitizen EAD holdensgho are denied the opporitynto present their EADs
as sufficient proof of authorized presencees holders of (c)(14) &Ds. Doc. 125 at 6.
To satisfy Rule 23(a)(2), Plaintiffeeed not show that common issues w
predominate. A singleommon question will do.Dukes 564 U.S. at 359. Plaintiffs
have shown that all class members airbjext to the same lagedly unconstitutional
policy. And despite factual variations idass members’ immigration status ar
experiences at the MVD, each class member’'s claim centers on the same legal
whether Defendants’ policy ofdating them differently thantoér EAD holders is lawful.
Class-wide resolution of this issue woutdsolve the central issue in every cla
member’s claim. Commonality is satisfied.
111
111
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3. Typicality.

Typicality exists if “the claims or defenses of the representative parties are ty
of the claims and defenses of the class.” RedCiv. P. 23(a)(3). “The test of typicality
‘is whether other members have the sam&railar injury, whether the action is based ¢
conduct which is not unique to the namedimiffs, and whether other class membe
have been injured by the same course of conduéitlis v. Costco Wholesale Cor&57
F.3d 970, 984 (9tiCir. 2011) (quotingHdanon v. Dataproducts Corp976 F.2d 497, 508
(9th Cir. 1992)).

Defendants make a number afguments as to why tygality is not satisfied.
Doc. 140 at 10-13. Many of these argumenikile perhaps relevant to the merits ¢
Plaintiffs’ claims, are irrelevant to the typaility inquiry. Defendants make two relevar
arguments. First, they assert that Plainaffs not members of theasls. Doc. 140 at 12-
13. Second, they arguhat certain Plaintiffs do ngossess the same interests as |
class due to their unique circumstancks.at 11-12.

The five Plaintiffs are Lucrecia Rivas Mazuela, Marcos Gonzalez, Maria Isab
Aceituno Lopez, Araceli Franco Gonzalemd Maria Del Carmen Palafox Marque

Each has lived in Arizona for oven years. Doc. 125 at 11-12.

Ms. Rivas Valenzuela had a (c)(14) EAvhen this case was filed, but she
subsequently was granted avida and an (a)(19) EADId.; Doc. 142 |1 5, 18. She i$

not typical of the class. As the holderasf EAD coded (a)(19), she no longer is bei
denied, nor will she be deni&ud the future, the dlity to present heEAD alone as proof
of authorized presence.

Ms. Palafox Marquez has never attemgtedbtain a license because she does
have a Social Security card. Doc. 125-L {She explained in her declaration that s
plans to apply for a license as soon as sbeives a card, but untthen she has no claim
and cannot be characterized as typical of the class.

Defendants have not identified any medgfih characteristics of the remaining

three Plaintiffs that render their injuries @aims unique from thosef the class. There

-11 -
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are some differences. Forample, two currently holddenses, while one does not; twjo

have pending U visa appliwans, while one is a VAWA derative; one has been treated

inconsistently by the MVD adifferent times during the padb years; one was able tp

obtain a license by presenting her EAD antéded action approval letter; and one was

denied a license when sheepented her EAD and an electic copy of her deferred
action approval letterSeeDocs. 125-21, 125-22, 125-2But these differences do nat
defeat the typicality of their &lms. All three Plaintiffs asome point were told by ar
MVD employee that their EAD ahe was insufficient, and all continue to hold (c)(14
EADs which they plan to rew until their status changeat some future date
Defendants make much of thecfdhat some Plaintiffs havabtained licenses. Doc. 140
at 12. But as Defendants admitted at orglarent, a license issueuh the basis of an

EAD expires when the EAD expires. Thuscleaf these Plaintiffs will be required to

)

obtain new licenses. The glue that holdenthtogether is that all class members are

subject to the same allegedly unlawfullipp that imposes adtional obstacles to

obtaining licenses. Typicality is satisfiedtasPlaintiffs Marcos Gonzalez, Maria Isabe
Aceituno Lopez, and Aceli Franco Gonzalez.
4. Adequacyof Representation.

The adequacy requirement is satisfied if the representative parties will fairly

—

adequately protect the interesfghe class. Fed. R. Ci. 23(a)(4). The Supreme Cour
has explained that this requirement “tetmlsnerge” with the commonality and typicality

criteria of Rule 23(a), which “serve as deposts for determining whether maintenanc

of a class action is economical and whettiee hamed plaintiff's claim and the class

claims are so interrelated that the intesest the class membsemwill be fairly and

adequately protected their absence.”Amchem Prods., Inc. v. Winds&21 U.S. 591,

626 n.20 (1997) (citingsen. Tel. Co. of Sw457 U.S. at 157, n.13) (brackets, quotation

marks, and ellipses omitted).
For many of the same reasons tha @ourt finds commonality and typicality

satisfied, the Court also finds that Mr. Galez, Ms. Aceituno bpez, and Ms. Francg

-12 -
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Gonzalez are adequate class representatiVéeir interests are aligned with the clag
interests as they share the sagme of injury caused by ¢hsame policy. The Court is
also satisfied that Plaintiffcounsel are experienced amdll continue to vigorously
prosecute this case.

Defendants’ adequacy arguments laygedpeat their arguments regarding th
other three prerequisites, and fail for tb@me reasons. Defendants make one n
argument. They suggest tHaaintiffs are inadequate regzentatives because there is
conflict of interest between the named Plé&istivho hold (c)(14) EAs under the U visa
or VAWA programs and (c)(14) EAD holdemnder other programs. As noted beloy
however, the parties have failed clearly tentify these other EAD programs. The Cou
does not find their possible existence taldgasis for denying class certification.

B. Rule23(b)(2).

Rule 23(b)(2) applies when “the paxpposing the class has acted or refused
act on grounds that apply genbrdo the class, so thatjumctive relief or corresponding
declaratory relief is appropt&a respecting the class aswdole.” Fed. R. Civ. P.

23(b)(2). The Supreme Court has explained:

The key to the (b)(2) class is the mdible nature of the injunctive or
declaratory remedy warranted — the nottbat the conduct is such that it
can be enjoined or dectd unlawful only as tollof the class members or
as to none of them. In other werdRule 23(b)(2) applies only when a
single injunction or declaratory judgmt would provide relief to each
member of the class. It does notharize class certification when each
individual class member would bentitled to a different injunction or
declaratory judgment against the defendant.

Dukes 564 U.S. at 360-61 (quotation marks andtons omitted). Plaintiffs allege tha
Defendants’ official policy of rejecting theEADs and accepting all others violates tk
Constitution. A declateéon to that effect or an iopction against enforcement of th

policy would provide relief to every membef the class. The relief would not b

tailored to individual class members; thdippis unconstitutional as to all or none.
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Defendants argue that the injunction sough®laintiffs would be no more than
general directive to follow thiaw. Doc. 140 at 16-17 (citin@ivil Rights Educ. & Enf't
Ctr. v. Hosp. Props. Tr317 F.R.D. 91, ®(N.D. Cal. 2016)aff'd, 867 F.3d 1093 (9th
Cir. 2017)). The Court does notrag. Plaintiffs have idéified a specific policy that
allegedly violates the Constitution. Thelieé they seek would declare that polic
unlawful and prohibit its enfeement against the clasdt would not vaguely order
Defendants to follow the law.

V. Scope of Class.
As noted above, (a)(11) EAD holders canetincluded in the class because the

is no Plaintiff with an (a)(11) claim. At aF argument, the parties also suggested t

there are categories of (c)(14) EAD hokldhat are entirely barred from obtaining

licenses, but counsel were unable to providg specifics. As Plaintiffs have satisfie

Rule 23 and Defendants have not providedrmation that could be used to exclud

some (c)(14) holders from the class, the Couiitimclude all of them at this stage. If the

parties provide more informtian on this issue ding summary judgment briefing, the

Court will have the ability to modifyhe class definition if warranted.
IT IS ORDERED:
1. Plaintiffs’ motionfor class certification (Doc. 125) igranted in part.
2. The Court certifies the fowing class under Rule 23(b)(2):
All noncitizens holding Employmenfuthorization Documents (EADS)
coded (c)(14) who are bejrdenied or will be denied the ability to present
their EADs alone as suffient proof of federally authorized presence in
order to obtain an Arizona driverfigense, as a resuitf Defendants’ 2013
and 2017 policies and related practipessuant to Exetive Order 2012-

06, Arizona Department of Trarmpation (ADOT) Pdcy 16.1.4, and
ADOT Policy 16.1.4s implementation.

Dated this 6th day of December, 2017.

Nallls Gttt

David G. Campbell
United States District Judge
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