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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Concerned Citizens and Retired Miners No. CV-16-03115-PHX-DGC
Coalition, et al.,
ORDER

Plaintiffs,
V.
United States Forest Service, et al.,

Defendants.

Plaintiffs, a group of public interesirganizations and th8&an Carlos Apache
Tribe, brought suit against thénited States Forest Serviead some of its supervisors
and officers. The Court allowed Resotuti Copper Mining, LLC (“Resolution”) to
intervene as a Defendant. Plaintiffs challetigee Forest Service’s approval of a plan

gather environmental datalaiged to the possible development of a large copper n

near Superior, Arizona. PHiffs filed motions for summg judgment, and Defendants

filed cross-motions. For theasons that follow, the Cowtill deny Plaintiffs’ motions
for summary judgment andanrt Defendants’ motions.
l. Background.

Resolution proposes to develop a largalesainderground copper mine near tl
Town of Superior, Arizona (“Main Mine”).The Main Mine would be constructed o
land that Congress has directed the Foresti@etw trade to Resdiion in exchange for
other land. Seel6 U.S.C. 8§ 539p. Resolution heisbmitted a General Mining Generd
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Plan of Operations (“Main Mine Proposal’)The Forest Service i the process of
developing an environmental imgastatement (“EIS”) for th&lain Mine Proposal. That
proposal and the EIS are not at issue in this case.

Resolution proposes to construct a miagings storage facility (“TSF”) in the
Tonto National Forest in Pih&ounty, Arizona, also nedahe Town of Superior. A.R.
15192-93, 15196. To collect environmerdata needed for the EIS on the Main Mir

e

Proposal, and to be useddeciding whether to place the TSF at the proposed location

and in designing and operatingethSF if it is approved, Relution proposes to condug
a baseline assessment of groundwater @rasurface conditions the proposed TSF

location. The plan for thiglata gathering is contained & Plan of Operations for

Baseline Hydrological and G&chnical Data Gathering Activities (“Baseline Projecty).

A.R. 15192.

The Baseline Project is the subject of titigation. The Forst Service approved
the project after conducting an environmeatdessment (“EA”) and issuing a Finding {
No Significant Impact (“FONSI”). Plairffs challenge the EA as insufficient unde
several federal statutes.

It is important to note that approval tfe Baseline Projedoes not constitute
approval of the Main Mine athe TSF. Those projects whle approved, if at all, only

after completion of the EIS. The Baseline Bobjis limited in scope and duration.

includes (1) installing 16 groundwater momitgy wells, affecting approximately 4.21

acres; (2) installing 41 geotechnical drill ésland piezometers, affecting about 0.
acres; (3) constructing 32 geotechnical testctnes, affecting approximately 1.28 acre

(4) improving about 12 miles of existing FeteService roads; (5) creating two storag

t

—

D7
S,

je

yards for materials, affecting about 2.19 acres; (6) improving and maintaining temporar

access roads on previously didted areas, affectingpproximately 3.94 acres; ang
(7) creating short-term temporary access so@dbring a tracked drill rig and a servig
truck to off-road locations,fiecting 7.07 acres. A.R. 15193. The temporary acc
roads would be developed on already emgstunauthorized roads. A.R. 15211. Tk
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short-term temporary access roads wouldubed for only 24 to48 hours, and then
returned to their native statdd. The test trenches wouldsal be filled and restored
within 48 hours of initiaexcavation. A.R. 15218.

Once completed, the groundwater wells widog used to gather groundwater da
including water quality, transissivity, and hydraulic condivity. A.R. 15212. The
geotechnical drill holes and piezometers wdudused to study stratigraphy and dens
of the subsurface and to measure groundwaterls. A.R. 15217.The test trenches
would be used to study stigraphy and other soil charactics, as well as hydraulic
conductivity (through an infiltrédn test). A.R. 15218. “@nstruction and installation of
the Baseline activities is expected tdketaapproximately six months for the 1
hydrological drill sites, nine teen months for the 41 geoteucal drill sites, and three tg
four months for the 32 test trenchesConstruction and installation would occu
concurrently[.]” A.R. 15208.

During the first year following constrtion, groundwater monitoring wells woulg
be sampled monthly. This would requirgoerson to travel to each well and collect
groundwater sample. Duringears three through temhe wells would be sampled
guarterly. At the end of the ten-year praojesmy remaining areas would be reclaime
A.R. 15218.

The Baseline Project includesore than 40 specific meures designed to prote¢

the environment and cultural resources. ALB219-23. In additio, the EA developed
16 mitigation measuresA.R. 15225-26.
At the beginning of the EA process, therest Service distributed a scoping lett

to more than 300 interested parties andnages, published the scoping plan in log

newspapers and online, and provided a &@-deriod for scoping comments. A.R.

15201. More than ZDcomments were received and evidda A.R. 15203. The Fores
Service also initiated consulian with ten Native Americatribes. A.R. 15202. Thesq
efforts included letters, invitations to engage&overnment-to-government consultation

and various meetingdd.
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The Forest Service issueadl draft EA in March 2015followed by a public
comment period. A.RA696, 10036. The final EA alelDNSI were published in January
2016. A.R.15178, 15753. An additional 45-day adijen period followed. A.R. 15354;
36 C.F.R. Part 218.The public, including Plaintiffsprovided many comments to th

D

Forest Service througlut this process.

Plaintiffs have now filed this action to @lenge the validity othe EA. Plaintiffs
argue that the EA violates the Natibrianvironmental Policy Act (“NEPA”), the
National Historic Preservation Act (“NHPA’and the National Defense Authorization
Act (“NDAA"), as well as regulationselated to these statutes.

On June 29, 2017, the Fete&service filed a Notice of New Information (Doc. 50)
that will be discussed below. The noticeesahat the construction phase of the Baseljne
Project is completed and thaetproject is now in the monitog phase. Doc. 50-1 at 2
“All ground disturbing drilling and trenchg activities for the Baseline project are
completed as of February 2017.1d. “Disturbances assoced with drilling and
trenching activities for # Baseline project have been reclaimed|d. To complete the
monitoring that constitutes thesteof the project, “[tlhe wiksites are visited by a two-
person crew and data is dobaded from data loggers via laptop computers monthly
from each of the wells for the initial 12 montlisen on a quarterlgasis throughout the
remaining authorization period[.]id.

Apparently, because Plaintiffs never ghtito preliminarilyenjoin the project,
improvements of the roads and constructionhef monitoring wells, boreholes, and test
trenches proceeded. The Col@rned this information onlgfter the balance of this
order was drafted. No parhas suggested that issues edisn the summary judgment
briefing are moot, and the Court assumes RE&PA compliance is still required because
the project remains ongoing, albeit at theafly reduced monitoring level. The Couft
accordingly will address the issues raised leyghrties and will do so, as the parties do

in their briefs, as though thegpect was yet to be implemented.
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Il. Legal Standards.

A court may set aside a final agencyi@t under the Administrative Procedur
Act (“APA”) only if the action is “arbitrary,capricious, an abuse of discretion, ¢
otherwise not in accoashce with law.” 5 U.S.C. § 70B)(A). “This standard of review
is ‘highly deferential, presuming the agerastion to be valid andffirming the agency
action if a reasonable basisigx for its decision.” Nw. Ecosystem Allz. U.S. Fish &
Wildlife Serv, 475 F.3d 1136, 1140 (9th Cir. 2007) (quotingep. Acceptance Co. v
California, 204 F.3d 1247,251 (9th Cir. 2000)). The APA does not allow a court tq
overturn an agency action simply becatlse court disagrees with the actioBee River
Runners for Wilderness v. Martib93 F.3d 1064, I (9th Cir. 2010).Review under
the APA generally is restrictetb the administrative recordSee5 U.S.C. 706Ariz.
Cattle Growers’ Ass’n v. U.S. Fish & Wildlife Ser®73 F.3d 1229, 123@th Cir. 2001).

NEPA “is our basic national chartésr protection of the environment.’Ctr. for
Biological Diversity v. Nat'lHighway Traffic Safety Admin538 F.3d 11721185 (9th
Cir. 2008) (quoting 40 C.F.R. 8 1500.1(apee 42 U.S.C. § 4331. “NEPA is 3
procedural statute that does not ‘mandatdiqdar results, but simply provides thg
necessary process toseme that federal agencies takédard look at the environments
consequences of their actionsS3ierra Club v. Boswortl10 F.3d 1016, 1018 (9th Cir
2007) (citation omitted). NEPAequires federal agencigs perform environmental
analysis before taking “major Federal actigignificantly affecting the quality of the
human environment.” 42 U.S.€.4332(C). It “seeks to maleertain that agencies will
have available, and will carefully consideletailed information concerning significan
environmental impacts, and thidie relevant information W be made available to the
larger [public] audience.”N. Idaho Cmty. Action Network U.S. Dep't of Transp545
F.3d 1147, 1153 (9t@ir. 2008) (internal quotations omitted).

An EA is used to providsufficient evidence and analggo determine whether tg
make a finding of no significant impact to prepare a more détd EIS. 40 C.F.R.
88 1501.3, 1501.4, 1508.9, 1508.1The regulations define dBA as “a concise public
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document” that “[b]riefly povide[s] sufficientevidence and analysis for determining
whether to prepare an enummental impact statement ar finding of no significant
impact.” 40 C.F.R. 8 1508.9The EA should inelde “brief discussions of the need far
the proposal, of alternatives . . . , of th@iemnmental impacts of the proposed action and
alternatives, and a listing of age®s and persons consultedl. An EA is reviewed
using the arbitrary and capriciowstandard discussed abovele-Moak Tribe of W.
Shoshone of Nev. v. U.S. Dep't of Inter@®8 F.3d 592, 598 (9th Cir. 2010).

.  Analysis.!

A. Is the Main Mine Proposal a Connected Action?

“[A]ln agency is required to consider mdiean one action in a single EIS if the

<

are ‘connected actions,” ‘cumulatiaetions,’ or ‘similar actions.” Nw. Res. Info. Citr.,
Inc. v. Nat'l Marine Fisheries Sens6 F.3d 1060, 106(9th Cir. 1995])citing 40 C.F.R.
§ 1508.25). Plaintiffs contend that the M&ine Proposal is a “connected action” under
the relevant regulations and therefore s$ticbave been includkin the EA of the
Baseline Project. Plaintiffs do not cent that the Main Mine Proposal is g

“cumulative” or “similar” action.

174

Actions are considered “connected” tliey meet any of the following three

criteria;

(i) Automatically trigger other aans which may require environmental
impact statements.

(i) Cannot or will not proceed unlessher actions are kan previously or
simultaneously.

(i) Are interdependent parts of ard¢ger action and depend on the larger
action for their justification.

! Plaintiffs make many cursogrguments in their briefsSee e.g, Doc. 38 at 24
(arguing that the Forest Service did moimply with the Orgaic Act and its minin
regulations), 36 (arguing that the Forest ®endid not provide sufficient baseline data
for wildlife, air quality, and recreation comidns in the project area?. The Court hdg
considered, but will not address, these untigpexl arguments. They fall far short of the
showing needed toverturn an ageay decision.

7
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40 C.F.R. § 1508.25(a).

The Ninth Circuit “appl[iep an ‘independent utility’ tet to determine whether
multiple actions are connected ae to require aagency to consider them in a single
NEPA review.” Native Ecosystems Council v. Domhe8@4 F.3d 886, 894 (9th Cir
2002) (citation omitted). “Where each of twoojects would have k&n place with or
without the other, each has ‘independent utikitgd the two are not considered connected
actions.” 1d. (citation omitted). *“Although federahgencies are given considerable
discretion to define the spe of NEPA review, connead, cumulative, and similar
actions must be considered together to @né\an agency from digding a project into
multiple ‘actions,’ each of whitindividually has an insigficant environmental impact,
but which collectively have substantial impact.”ld. (citation and internal quotations
omitted);Great Basin Mine Watch v. Hankin&6 F.3d 955, 969 (9th Cir. 2006).

Considering the three criteria set forthdidn C.F.R. § 1508.25(a), the Court cannpt
conclude that the Baseline Project andNfaen Mine Proposal are connected actions.

First, Plaintiffs do not contend thatetiBaseline Project wikhutomatically trigger
other actions which may require environméirgact statements. The Baseline Projgct
will generate data related toetlproposed location for the TSF, and that data will be used
in the EIS for the Main Mindyut the Main Mine will not béautomatically” triggered by
the project.See40 C.F.R. § 1508.25J@); A.R. 15625.

Second, Plaintiffs have not shown tfia¢ Main Mine cannot or will not proceed
unless the Baseline Project is undertakeihe Main Mine, if approved, will be
developed on federal land that will be tramsdd to Resolution and become private land.
Doc. 41 at 11. The Baline Project will gather data dederal land that will remain in
the Tonto National Forest — it is not paftthe land exchange with Resolutiold. The
project will gather data to eluate the proposed site fire TSF, but Plaintiffs have
identified nothing in tk record to show that the Maiine will not continue if the

Baseline Project is rejected. Rather, it appdhat failure to caimue with the Baseline
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Project will impact only one small part ofettMain Mine Proposat the location of the
TSF.
Other locations have been consideredlierTSF. As the Fost Service explained
in response tpublic comments:
Authorization of the Baseline Plan wld be an independe federal action
that would not trigger authorization die [Main Mine Proposal], and the
Resolution Copper mine is not depentdon authorization of the Baseline
Plan. As discussed in Section 2@1 of the [Main Mine Proposall,
Resolution Copper evalted a number of potential sites for tailings
storage, including sites on Nationgbrest System land, State land and
private land. Resolution Copper asgtled the TSF location proposed in the
[Main Mine Proposal] as the “mostable and least objectionable” location
for the TSF. There is no informatida suggest that development of the
Resolution Copper Mine could not o without authadeation of the

Baseline Plan or without authorizatiohthe TSF as proposed in the [Main
Mine Proposal].

A.R. 15523.

Plaintiffs contend that the record eafts only one proposddcation fa the TSF
and that any claim that Resolution may dedideelocate the facilityis speculative.
Doc. 44 at 17. But the gstion before the Court is whether the Main Mine “mig
reasonably [be] completeslithout the existence dhe” Baseline Project.Great Basin
Mine Watch 456 F.3d at 969. The fact th&esolution presdly might not be
considering other TSF sites does not show dktaér sites could not hesed, particularly

when the record shows that other sites have been actively considered in the past.

Third, the Baseline Projeeind the Main Mine Proposal, although clearly relate

are not interdependent parts of a largeroacthat depend on the larger action for thei

justification. As noted above, the Main Méi can proceed without the Baseline Proje
which focuses on only one of several possibéatons for one small part of the mine
the TSF. And the Baseline Project will suppgta and information #t can be used to
inform separate actions andoposals. Doc. 41 at 34; R. 10638-9. As Plaintiffs

themselves note, “[tihe Baseline Plan arecuites, and is adjacent or near to, oth

er
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current, recent, and proposed mineral operations on the National Forest, includi

‘Copper King’ exploration project, the ‘Refbp’ exploration project, and the ‘Superigr

West Exploration Plan,” amonghars projects, as well #ise Resolution Cooper Mine.”
Doc. 38 at 10. Furthermore, courts witithe Ninth Circuit have found that dat
gathering and “research [have] independete, distinct from the action itselfOcean
Mammal Inst. v. CoherNo. 98-CV-160, 1998VL 2017631, at *§D. Haw. Mar. 9,
1998),aff'd, 164 F.3d 631 (9th Cir. 1998jccord.Greater Yellowstone Coal. v. Regs
392 F. Supp. 2d 1234, 1240 (D. Idaho 2005).

Given these considerations, the QGofinds that the Baseline Project h3g
independent utility. Its value is not limited possible constructivand operation of the
Main Mine. Nor is the EIS geendent on the Baseline Projedihe independent utility of
the Baseline Project and the Main Mine Elggests that they are not connected actig
within the meaning of the regulationklative Ecosystems Cound04 F.3d at 894.

District courts in this circuit haveeached the same conclusion when evaluat

data-gathering projects related tmher larger undertakings. Greater Yellowstone

Coalition, for example, considerethe EA for an exploratory project to gather data

related to expansion of a plppste mine. 392 F. Supp. 26l 1237. Like the Baseline
Project, the exploratory project includednstruction of wellsand roads and would
gather “geologic, hydraulic,na other environmental datald. at 1237-8. The plaintiff
argued that the exploratory peci should have been consigerin a single EIS with the
mine expansion proposal becaubey were connected actiondd. at 1239-40. The
district court disagreed. Noting that thaadgathered by the exgphtory project would
be used in an EIS of the miegpansion, the court emphasizbdt this did not mean tha;
the mine expansionoald not or would noproceed if theexploratory project was not
approved. Id. at 1240. The court natehat the area covered bHye exploratory project
was only a small portion of the intended expamsand that rejecting the project woul
only stop that small portion from going forwatd. The court noted that “the explorator

project [did] not depend on tHenine expansion] projects for its justification” becaus
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although “the information from the expaiory project may be used in the [mine
expansion] proposal, the @eratory project has a std-alone purpose — gathering
information to allowmining in the South Manning Creek arealti. This reasoning
applies fully to tle Baseline Project.

Ocean Mammal Instituteonsidered an EA for agect to conduct low-frequency
sonar tests on marine life. 1998 WL 201768&1*3. The tests wodlbe used to develog
and implement a low-frequeycactive sonar system (“LFA System”) on military
submarines, for which preparation ofeparate EIS had already commenchkt.at *5.
The plaintiffs argued that the EA violat&EPA because the sonar tests and the LFA
System were connected actionil. at *7. The court rejected this argument, finding| a
“meaningful distinction between the actions; esmeesearch and the other is deploymegnt
of a submarine detection system. The aede does not commit the government o
deploying the LFA System, and the reseatobs not determine ¢houtcome of the EIS
being prepared for the LFA System.ld. The court emphasized that “research has
independent value, distinct from the action itselfl” at *8. The same is true here.

As Defendants note, PHiffs’ position woutl create an impossible dilemma.

“The Forest Service will use ¢hdata collected from [the Baline] Project to prepare 4

rod

forthcoming EIS for the [Main Mie Proposal.]” Doc. 41 at 30As a result, “[t]here is
no logical way to wrap the proposed Baselixctivities data collection into the [EIS]
being conducted on the [Main Mine], becayse can’'t make the decision on the [Main
Mine] until you have baseline data collectedm the proposedBaseline Activities.”
Id. at 35 (quoting A.R. 10641). Stated diffetlg, the Forest Service cannot evaluate
whether to collect data and, at the same tinse that data to perform an EIS analysjs.
The data must precede the analysis. Plaindiéfsiot respond to this practical problem.
Doc. 44 at 15.

? Plaintiffs cite to a reply brief filed by Dendants in a separate action. Doc. 44]at
15-16 mtmc\;NrﬁJl brief fronbave Our Cabinets v. 8. Dep't of AgricultureNo. 9:16-
cv-00053-DWI 8(3 Mont.)?_. Defendants argued in that chse “NEPA required the
agency to review the baselidata gatherlrll\PEand the mainmaiin one EIS as they wery¢
undoubtedly ‘connected actions’ under NEPAd. at 15 (emphasis removed). But as

A1”4
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Delaying a decision on whether datasld be collected untihe Forest Service

undertakes an EIS on the Ma#ine would deprive the EIS of important data. It wou

thwart NEPA’s purpose “to make certainathagencies will have available, and will

carefully consider, detailed information concerning significant environmental imp;
and that the relevant information will be made available to the I§pgbétic] audience.”
N. Idaho Cmty. Action Netwark45 F.3d at 1153 (internglotations omitted). As the
court found inOcean Mammal Instituferequiring a research project to be asses
together with the larger aon “would trap defendants in an endless cycle whereby t
are required to do research for an EIS fer[targer project], buare enjoined from doing
the research because it mustibeluded in an EIS for [thdarger project].” 1998 WL
2017631, at *8.

Citing the Ninth Circuit’'s decision ifNative EcosystemdPlaintiffs argue that
Defendants are “breaking the [Main MineJojact up into smaller portions to avoi
disclosing the impacts and informing the puldfdhe full impacts of the proposal at th

earliest possible time[.]” Doc. 44 at 17. tBan agency cannot inform the public abo

d
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the full impacts of a project until it has the data necessary to asses that impact. And t

concerns expressed hative Ecosystenmare not present herethe Forest Service will

assess all of the Main Mine Proposal in a s#eaElS; it is not dividing a larger projeg

into smaller actions that individually do notveaa significant impact. 304 F.3d at 894;
see also Klamath-Siskiydildlands Ctr. v. Graham899 F. Supp. 2d 948, 961 (E.D.

Cal. 2012):All. to Protect Nantucket Sounlhc. v. U.S. Dep't of the Armg88 F. Supp.
2d 64, 80-81 (D. Mass. 2003)ff'd, 398 F.3d 105 (1st Cir. 2005).
Plaintiffs “must show thathe Forest Service was arbitrary and capricious

failing to prepare one compreheresenvironmental statementNative Ecosystem804

Defendants note, that case is distinguishdldcause Defendants already had adeq
baseline data to assess the emvnental effects of the minat issue. Doc. 46 at
Doc. 44-1 at 19-20. The exploratory projeculd be assessed in the same EIS as
mine because the exploratory project was to aid facility degn. Doc. 41-1 at
19. Here, the Baseline Project is critidal assessing the impact of the TSF a
completing an EIS of énMain Mine Proposal.
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F.3d at 894. Plaintiffs have not madestshowing. The Court can see no basis

conclude that the Forest Service is dividimge large project intemaller segments in

order to avoid its obligation to conduct a falild complete environmental review. To the

contrary, the Baseline Project will provide d#tat is highly relevant to the Main Ming
Proposal EIS, as well as genergaluable data in an areasignificant mining activity.

B. Was there Sufficient Public Review?

The draft EA did not address the cuntiwvi@ impact of the Mia Mine Proposal,
but the impact was addressed in the final EBeeA.R. 15237, 15251-53. Plaintiffs
contend that the omission tife cumulative impact analysisom the draft EA deprived
the public of an opportunity teeview and comment on thasue during formulation of
the EA. Doc. 38 at 13-16.

“One of the twin aims of NEPA is active public invelment and access {(
information.” Price Rd. Neighborhood Ass’n,dnv. U.S. Dep’t of Transpl113 F.3d
1505, 1511 (9th Cir. 1997) (citinBobertson v. Methow Valley Citizens CoundB0
U.S. 332, 349 (1989)). Isupport of this aim, the iplementing regulations provide
“NEPA procedures must insure that envir@mal information isavailable to public
officials and citizens before decisions arede and before aofis are taken. The
information must be of highguality. Accurate scientd analysis, expert agency
comments, and public scruginare essential to implem@my NEPA.” 40 C.F.R.
§ 1500.1(b).See alsa@l0 C.F.R. 88 1502.4(b), 1506.6.

The Forest Service did not address ttumulative impacbf the Main Mine
Proposal in the draft EA because, it said, ffrapposal was too speculative. A.R. 975
After receiving public comments, includingxtensive comments from Plaintiffs, th
Forest Service changed its position and inaluttee cumulative impacts analysis in th
final EA. A.R. 15237. Plaintiffs note thdte Main Mine Proposal was submitted to th
Forest Service in Novembe®23, well before the draft EA, drthat they asked that the
proposal be considered a reasonably foreseeadtion and that its cumulative effects |
analyzed in the EA. A.R1355, 6854, 10787-92.
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In Bering Strait Citizens foResponsible Resource Dayainent v. U.S. Army|
Corps of Engineers524 F.3d 938, 953 (9 Cir. 2008), the Ninth Circuit considereg
whether agencies must issue draft EAs for public comment before settling upon &
EA. The court held that “citdation of a draft EA is not required in every case” —
decision that apparently comported with eveiguit that has conseted the question.
Id. at 952. The Ninth Circuit provided thguidance: “An agency, when preparing &
EA, must provide the publicithh sufficient environmental infonation, considered in the
totality of circumstances, to permit memberstloé public to weigh in with their views
and thus inform the agendgecision-making process.ld. at 953. The court of appeal
found that “[ijnformation about the projeevas widely disseminated throughout th
community and environmentaiformation was reasonably and thoroughly tendered
the public.” Id. As a result, the court refused to aside the EA evethough a draft of
the document had never bassued for public commentd.

In another case, the Nin@ircuit provided this explaation of NEPA requirements
for issuance of an EA: “Although we have noiequivocally defineavhat sort of public
participation is required to meet NEPA'’s arphous standards, we have recognized t
the level of participation required by [RE’s implementing regulations is no
substantial.” California Trout v. F.E.R.C.572 F.3d 1003,d17 (9th Cir. 2009).

In this case, the Forest Service engageoublic scoping for the Baseline Proje¢

by publishing a legal notice dfie project plan in two Azona newspapers May 2014

and requesting that the public submit commewsr the next thirty days. A.R. 986Q.

Plaintiffs and the larger public were progd with a 127-page dift EA describing the

Baseline Project, its likely impact, and theistance of related projects, including the

Main Mine Proposal. Plaintiffs and thelgie had access to thdain Mine Proposal
online, and submitted extensive comments urgiiegForest Service toonsider the Main
Mine Proposal when determng the Baseline Project’'s cuhative impact. A.R. 10791-
92: Doc. 41 at 54; Doc. 38 at 13-14. THmrest Service considered these comments
assessed the cumulative inspaf the Main Mine irthe final EA. A.R. 15237.
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As Resolution further notes, the final E#as completed andleased, along with
a draft FONSI, on January 15, 2016, triggerang5-day objection p@d. During this
period, any new issues arising after the comnperiod had close@including any new
information in the final EA) cold be raised. A.R. 15161-62Nine objectors, including
Plaintiffs, raised more than 100 issues.RA17560. A team of subject matter expel
reviewed each objection amafovided written responsg®.R. 17213), ad objection
resolution meetings were held (A.R7337, 17338, 17340,7B842). Based on the

objection review and the resolution meetingmdifications were made to the final EA

and FONSI. A.R. 17&0. 17364-66, 17369-71.

The Ninth Circuit has inaicted that “[tlhe way inwhich the information is
provided is less important than that a suffitiamount of environmental information — &
much as practicable — be prded so that a member ofefpublic can weigh in on the
significant decisions that the agency will make in preparing the Bkiing Strait 524
F.3d at 953 (quotation magkand citation omitted). Coidering the ttality of the
circumstances in this case, Plaintiffs and thublic were able “to weigh in with thei
views and thus inform the aggndecision-making process.ld. What is more, even
with the final EA now having been avala for some time, Rintiffs identify no
information they would have provided h#ite draft EA included a discussion of th
cumulative impact of the Main Mine.

Plaintiffs rely on two cases which dotnaddress the standard for determinir
whether the agency affded sufficient opportuty for public comment. First, they cite
Te-Moak Tribefor the proposition that “it is #h agency’s duty nder NEPA, not the
public’s, to provide the need@daformation and analysis f@ublic review and comment.”
Doc. 44 at 12. BuTe-Moakaddressed the standard pldfstimust satisfy to show that
the agency failed to properlgonsider the cumulative impacts of a proposed projs
608 F.3d at 605. It does not hold that ages must detail the cumulative impact of g

projects eventually addressed in their final EA.
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Plaintiffs also citeGreat Basin Resource WatchBureau of Land Management
844 F.3d 1095, 1104 (9th 1ICi2016), to argue that an agency cannot rely on n
information and analysis that the public did not have a chance to consider. Doc. 44
But that case dealt specifically with new data conapblg the agencwfter issuance of
the final EIS.

The Court concludes that the public hadufficient opportuity to comment on
the EA. Althoughthe draft did not include an analy®$the cumulative impact of the
Main Mine Proposal, Plaintiffs and the pubivere well aware of that proposal, had tf
ability to study it with care, and providedtersive comments about the proposal and
potential cumulative impact. The Courbncludes that the public comment proce
followed by the Forest Service was reasonable and adequate.

C. Direct, Indirect, and Cumulative Impact Analysis.

Plaintiffs argue that the EA fails to (pjovide a quantified assessment of impa¢

to air quality, (2) fully assess cumulative impacts of thenMdine, and (3) adequately
assess cumulative impacts of other proje@ec. 38 at 21; Doc. 41 at 36.
1. Air Quality.
a. OzoneAnalysis.

Plaintiffs argue that the EA violates RE because it does nquantify or contain
analysis of “Ozone levels created or exhasged by the Project’'s emissions, let alone t
cumulative Ozone level caused by emissiaristhe other current and reasonab
foreseeable future projeatshen combined with the Bject.” Doc. 38 at 21.

The Court cannot concludeatiithe EA erred in failingp quantify or model ozone

levels because NEPA does not require thgencies employ any “particular analytic

protocol” when determining the emgnmental impact of an actionAss'n of Pub.
Agency Customers, Inc. v. Bonneville Power Adniia6 F.3d 1158, 1188 (9th Cir

1997). The agaay “is not required to conduct any paular test or to use any particular

* The Tribe argues that 36 C.F.R. § &(H) requires public comment on any

revisions to an EA (Doc. 45 at 13), but this regulation does not exist.
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method, so long as the evidence providedupport its conclusions, along with othe

materials in the record, ensuthat the agency made wtear error of judgment that
would render its action aitbary and capricious.”Bark v. U.S. Bureau of Land Mgmt

643 F. Supp. 2d 1214, 122B. Or. 2009) (alterations ingoorated, quotation marks ang

citation omitted). Courts should defer to themgy’s expertise in this area and consider

only whether the EA “contains a reasonaltyrough discussion of the significan
aspects of the probable ermnmental consequences|.]” Ass’n of Pub. Agency
Customers126 F.3d at 1183.

Plaintiffs point to no rguirement that the EA spemélly quantify or model the
effects of the Baseline Project on ozone levand several cases have found that
agency acts reasonably whexs here, it focuses @zone precursors. [Rorder Power
Plant Working Group v. Department of Energ¢jye court found that an agency had act
reasonably when it “provide[d] a logical arguméhat the presence of [nitrogen oxide
and ozone will be closely arnabsitively correlated[,]” and #n analyzed the nitroger
oxides contributions that would be madky the action at issue and “reasonab
extrapolated from this the impact on ozone.” 260 F. Supp. 2d 997, 1022 (S.D
2003);see also Amigos Bravos W.S. Bureau of Land MgmiNo. 6:09-CV-00037-RB-
LFG, 2011 WL 7701433, at *33D.N.M. Aug. 3, 2011)(finding that the agency
adequately identified the emgnmental risks of the proped action when it calculated
the ozone precursor emissions for theopmsed action and determined that tl
development would contribute to an ingeain emissions andould contribute to
violations of the ozone NAAQSNat. Res. Def. Council v. Vilsgcko. 08-CV-02371-
CMA, 2011 WL 3471011, at *9 (D. Colo. Aug. 5, 20Xfipding that the agency did no

violate NEPA when it conducted modeling of ozone precursors).

Here, the Forest Service divided tiBaseline Project into three segments:

(1) construction and initial activities durirtge first year, (2) monthly well monitoring
during the second year, and (B)arterly well monitoring dunig the third through tenth

years. A.R. 15321. The EMcludes data on the estwed emissions of various
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contaminants during the first geof the Baseline Project —etlyear that will result in the

highest emissions. A.R. 15322-2 The EA notes that sontd these contaminants ars

ozone precursors, but that the temporary neatf the project and the low levels qf

emissions will likely lead to “no measurableieases in ozone leveélsA.R. 15322.
As part of this analysis, the Forest Service commissioned a 20-page Air Em

Inventory by Pinyon EnvironmerntaA.R. 13418-37. Thadocument sets forth estimate

emissions from the Baseline Project, includimtgrogen oxides. It also discusses the

context and cumulative inagts of the projectld. It finds that nitrogen oxides emission
during the first year will constita only 1% of allnitrogen oxides emsions from Pinal
County, even if only the major emission sestare considered. A.R. 13433-34. Wh{
all sources are consider, nitrogen oxidawmissions from the Baseline Project wil

constitute less than 1% of &sions in Pinal Countyld.

The Court finds this a sufficient considgon of the project’s effects on ozone.

The Forest Service found that ozone modelwaglld not be “appropriate for the scale ¢f

1%

SSIO

=D
>

analysis due to the relatively low levels obae precursors estimated to be generated by

the project and exorbitant cost and inclusive results that would result from
modelling.” A.R. 17216. “Defendants’conclusion that ozone modeling was

inappropriate for this Project based on itsnptexity and cost is entitled to deference|

Nat. Res. Def. Coun¢i?011 WL 3471011 at *9.
b. Air Quality Standards.
Plaintiffs argue that Defelants did not consider all t¢ifie relevant factors wher
analyzing the Baseline Project’s impact ooma because it consigel outdated National
Ambient Air Quality Standard6NAAQS”). Doc. 38 at 22. As both parties agree an(

the administrative record refits, the NAAQS for ozone welawered from 75 parts pef

billion (“ppb”) to 70 ppb. A.R17217; Doc. 38 at 22; Doc. 4t 41. This change was
published on October 26, 201&nd went into effect on &ember 28, 2015. 80 Fed.

Reg. 65291-65468. Statesdatribes were then requiretb work with the federal

government to implement the new stanganthaking recommendations for designatig
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areas and reviewing their capacities to nieetstandards, amonghet things. 80 Fed.
Reg. 65435.

The Forest Service considered theviwus NAAQS for oane — 75 ppb — and
found in the EA that ozone in the reletamonitoring area “was measured ;i
concentrations that exceeded the 2008 &-lzome NAAQS on 25 days between 20(
and 2013.” A.R. 15322. ©me concentrations wereeasured slightly above thg
standard in 2008, 2011, an@®12, and slightly below the atdard in 209, 2010, and
2013. Id. Noting that these measurements nonetheless resulted in the area
designated as “in attainment,” the For&sdrvice further emphasized the “temporal
nature of construction-relatenissions in the first year de project during which the
majority of the air emissions would be pected to occur,” and concluded that “n
measurable increases in area ozone levels are likiely.”

The final EA was issueth January 2016, immediately after the new NAAQ
went into effect. The Forest ServiceB@bjection Review, compiled in response |

objections from Plaintiffs and othemddressed the new standards:

the NAAQS for ozone hdseen lowered since thisA was written from 75
ppb to 70 ppb. A quick atysis of the data prese in the EA as well as
more current air quality data fromeQueen monitoring station indicate
that it is highly likely thatthis area will become a non-attainment area for
the 8-hr Ozone NAAQS when new dgsations are determined in 2017.
The 4 highest value [sic] for ozonethé Queen monitor was 68 ppb and 74
ppb in 2014 and 2015 spectively. The 4th higdst value for the 8-hr
Ozone NAAQS will have tde 67 ppb or less for ¢harea to achieve the
standard in 2017, a valueathhasn’'t been achieved since at least 2008. . . .
Being designated as a non-attainment area will affect any projects on the
forest in that area that could proéuczone precursors. Since mitigations
have already been included, this may be insignificant].]

A.R.17217.
After a detailed inquiry that will be described below, thereAsonably found that

8

beit

ry

o

o

“no measurable increases in area ozonel$e[caused by the Baseline Project] aLe
ne,

likely.” A.R. 15322. If the project is unlikely to produameasurable increases in 0zo
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as the EA found, this is true under the new NAAQS as well as the old. The projed
have a “minimal and temporary” impact. A.R. 15323.

In addition, as the Objection Review notes, the EA implemented mitigg
measures when assessing the Baseline Pjgupact on ozone levels. Specifically
“the use of mobile and portable constrac equipment with recently manufacture

diesel engines and the use of ultra-low sulfur diesel as fuel will minmtizeyenoxides,

carbon monoxide and sulfur dioxide emissidornghich are precursors to ozone. A.R.

15323.
Furthermore, Plaintiffs cite no authoriyhich states that the Forest Service mu

analyze ozone levels using the NAAQS in effat the time the EA is issued. The ng

NAAQS were not published until October 26,180 and went into effect on Decembe

28, 2015. The 127-page E#&nalyzing the Baseline Proj&cimpact on a variety of
resources was commenced |drefore the new NAAQS wereuplished. As the District
of Columbia Circuit foundan agency acts reasonably emhit assesses “air quality
impacts likely to occur basesh the regime with which Mvas faced” when conducting
the analysis. TOMAC, Taxpayers of Miclgainst Casinos v. Nortod33 F.3d 852, 863
(D.C. Cir. 2006). “[R]easessments must end at some fp@nNEPA simply becomes g
tool to stall new projects indefinitely, mdering agency decmnmaking intractable,
always awaiting updated information only find the new information outdated by th
time a decision is made.It. (citation and internal quotations omittéddMoreover, if, as
the Objection Review indicates, the relewvaarea is likely to be designated 3
nonattainment because the NAAQS have been lowered, the Baseline Project itself
not be the action that “push[etie area into nonattainmentTOMAGC 433 F.3d at 863
(citing 40 C.F.R. § 1508.28(b)(10)).

~ * TOMAC dealt with a situation where eounty was given a nonattainmer
designatiomafter the EA was released. If the n&AAQS levels for ozone result in the
area of the Baseline Project being a nonattairirarea, it too will occur after the EA wa
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issued. Counsel stated at oral argumeat the State of Arizona has not recommended

that the project area be dgsated a nonattainment area, but the record containg
evidence on tht point.
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The Forest Service reviewed ozone measuréise relevant area for the period of

2008 to 2013 the current attainment designatiof the area, # possibility of

nonattainment in the futuramitigation measures to mmize the emission of ozone

precursors, and the temporary and minimal reatf any emissions of ozone precursars

from the Baseline Project. Thanalysis is thorough andasonable. The Court cannqt

conclude that the change in the NAA@®ders it arbitrary and capricious.
C. Cumulative Air Impacts.

Plaintiffs take issue witlthe Forest Service’s analysof the Baseline Project’s

—

cumulative impact on air qualityThey argue that the EA ntains less than a page g
analysis on this issue, doest mention cumulative impact on ozone levels, and does|not
consider emissions from nearbyojarcts, including the Main Mine. Doc. 38 at 23. This
Is an unfair description of $hEA’s air quality analysis.

Agencies must “take a hard look dit actions that may combine with the actio

>

under consideration to affect the environmenGreat Basin Res. Watci844 F.3d at
1104 (quotation marks, emphasis, andratiens omitted). Agencies must provid
“useful analysis” including “quantified or theled information” of how past, present anE
future projects will combingvith the proposed project to impact the environmeaiteat
Basin Mine Watch 456 F.3d at 971-72 (citationand quotation marks omitted)
“[Gleneral statements about ggible effects and some risk dot constitute a hard looK
absent a justification regarding why momefinitive information could not be
provided.” Ocean Advocates v. U.Brmy Corps of Engineergl02 F.3d 846, 868 (9th
Cir. 2005) (quotingNeighbors of Cuddy Mountaiv. U.S. Forest Servl37 F.3d 1372,
1379 (9th Cir. 1998. “The cumulative impact analysisust be more than perfunctory;
it must provide a ‘useful analysis of the cuative impacts of past, present, and future
projects.” Kern v. U.S. Bureau of Land Mgm284 F.3d 1062, ds5 (9th Cir. 2002)
(quoting Muckleshoot Indian Tribe v. U.S. Forest Sei/;/ F.3d 800, 810 (9th Cir
1999)).
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But we should not forget the purposetloé cumulativeampact analysis. As the

relevant regulation explains: “Cumulative iagt is the impact on the environment whig

h

results from the incremental impaaft the actionwhen added to other past, present, and

reasonably foreseeable future actions regarditssat agency (Federal or non-Federa
or person undertakes sucthet actions.” 40 E.R. 8 1508.7 (emphasis added). TI
focus is on “the action” under consideratio@umulative impact alysis is a tool to
determine whether the action guestion — in this case, tlBaseline Project — should bg
approved. The gquestion is whether thatamtiwvhen added to the cumulative effects
other relevant actions, will have gsificant impact on the environment.

The final EA correctly notes that “[c]unfative effects are assessed in terms
how the impacts from the [Bdsee Project] would add to imgés of other past, present
and reasonably foreseeable future action®\’R. 15230. The EA also quotes thi
relevant language from d&PA guidance document on revieyy cumulative impacts:
“small scale projects thdtave minimal impacts that erof short-duration would not
likely contribute significantlyto cumulative impacts.”ld. (quoting U.S. Environmental
Protection Agency, May 199€onsideration of Cumulativenpacts in EPA Review of
NEPA Documenjs Throughout its cumative impacts analysigshe EA maintains its
focus on the Baseline Project and the question of whether the effects of that project
added to the effects of othexlevant projects, will significaly impact the environment.

This is an example from the sodsources discussion in the EA:

Potential impacts from the Proposedtidn to soil resources have been
determined to be negligible. Theredothere are no project-related impacts
to be added to any present agasonably foreseeable future actions,
including Resolution’s proposed [MaMine], which would contribute to
cumulative impacts. Subsequently, ngnsicant cumulativeeffects to soil
resources are anticipated.

A.R. 15256.
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With this background, # Court will consider the rial EA’s cumulative impact
analysis for air quality. To deo, the Court must look not only the specific section title
“Cumulative Effects” (A.R. 15323), but todtbroader analysis contained in the Eee
Ctr. for Envtl. Law & Policy vU.S. Bureau of Reclamatip655 F.3d 10001009 (9th
Cir. 2011) (looking to other parts of EA jdge the sufficiency ots cumulative effects
analysis).

The EA recognizes that the air qualitifeets of the Baseline Project will vary
over time. The effects will be greatest iretfirst year or so when construction and
drilling equipment is mobilizedo drill the wells and dig théest trenches. A.R. 15208,
15322. The EA lists the emissions-gena@atequipment that will be used during this

phase. A.R. 15209 (Table 2-2). Thislides, for example, two groundwater-wel
drilling rigs and related equipment, a traclardling rig for the geatchnical cores, an
excavator and bulldozer fordhtest trenches, and a rogdhder, front-end loader, and
water truck for road improvementsd. This equipment will be imperation only during
the first year or so of the project.

In its discussion of air quality, the EAotes that the Arizona Department of
Environmental Quality (“ADEQ")has jurisdiction over the worirea. A.R. 15317. It
then discusses ADEQ'’s air-quality rules witlspect to the kinds afonstruction-related
equipment that will beised during the first year. “Anguality regulations implemented
by ADEQ include provisionspplicable to construction projects which are considered

‘temporary sources.” A.R. 15318. Instaltati of wells “is specifically included unde

the definition ofinsignificant activityas ‘miscellaneous activiséin AAC Section R18-
2-101.68g.” Id. (emphasis added)lhe EA then observes:

The applicability of thes two definitions meanthat the planned drilling
activities, which would reduin the installation ofyroundwater testing and
monitoring sites, are not subject ®tationary source air permitting
requirements under the ADEQ rules. should be noted that items of
equipment (specifically generatoesd equipment engines) used during
construction activities are not subject either the Federal New Source
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Performance Standards or the regalss promulgated pursuant to the
[Clean Air Act].

A.R. 15318. The import of th discussion is that exisfy regulations recognize the
temporary and generally insifjgant impacts on air quality of construction activities liK
those proposed for the first year of the Baseline Project.

The EA then proceeds to quantify imsaderable detail the air and dust emissio
to be generated during the first yeé@eeA.R. 15321-22 (Tables 33 to 3-18). These
calculations were made in an Air Emissionéntory prepared by Pinyon Environments

Inc., and reviewed by ForeService personnel. A.R. 134BF. The inventory used &

“worst-case scenario,” calculating constrantrelated emissions at the highest leve

reasonably possible. A.R. 13423. It notes tfegdtission on mostlays are projected to
be substantially lower than this valuelt. Using this worst-case assumption, total &
emissions during the year of construction sgeforth in Table 3-18 They include 102.5
tons of nitrogen oxides, 26.7 toascarbon monoxides.5 tons of sulfudioxide, 8.6 tons
of volatile organic compound81.5 tons of dust less thd® microns indiameter, and
14.6 tons of dust less than 2.5 micramsliameter. A.R. 15322.

The Air Emissions Inventory comparess$e projected emissions to existing &
guality in the Baseline Project area. Asragen oxides (an ozenprecursor) and dus]
levels (particulates) are predicted to be highest forms of emissions from the projed

the inventory looks to the levels of tieegirborne contaminants in Pinal County:

According to the USEPA, [nitrogen oxisleemissions from the two largest
sectors for this pollutanhighway and off-highway vehicle exhaust, totaled
11,148 tons in 2011 (the latest year for which figures are available).
[Particulates less than 10 microns iardeter] from the five largest sectors
(agriculture, constructionpaved and unpaved ragdand mining) totaled
35,226 tons. [Particulates less thas microns] from the five largest
sectors for this pollutant (highwayehicles, off-highwayvehicles, waste
disposal & recycling, other industriptocesses, and miscellaneous) totaled
6,265 tons (USEPA, 2014)The estimated emissions [these substances]
from the Project account for ampimately 1%, 0.2%, and 0.2%,
respectively, of the figures citeabove, which represent only the major
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emission sectors for each pollutamgdado not include all such emissions
from Pinal County.

A.R. 13433-34. Thus, the most substangialemissions from the Baseline Project are

minimal. They will be 1% or less of emiens in the county from a few of the large
sources, and even less when all sources aredeved. And this isrue even though the
project’'s emissions were estimated usangorst-case scenario. A.R. 13423.

With the project emissions calculatede tBA explains the methodology used |

St

(0]

evaluate air quality impacts. “As the predicted emissions associated with the Propos

Action are minimal, constr@ion-related emissions occurg during construction and
initial activities are analyzed ithis EA. Construction-retad emissions are categorize
as temporary; therefore, angrresponding effects would loensidered either temporary
or short-term.” A.R. 15320.In other words, the focus of the EA is primarily on t
emissions generated from thenstruction activities of the first year, and even these

minimal and temporary. The EA then provides thiaxplanation of itsnethodology:

The intensity of air emissions assateid with project-related construction
activities are not subject to petting under applicable air quality
regulations, with the exception afust control permitting and controls
applicable to operation of certaiypes of construction equipmenior the
purpose of this air quality analysis, apgtential effects from construction-
related air emissions are considergdthe context of existing air quality
conditions in the project area.

Id. (emphasis added). In other words, gitka minimal, temporary, and unregulate
nature of the first-year emissions, the EAl &ssess their impact by comparing them
existing air quality levels.

To identify existing air quality conditions the project area, the EA looks fti

ADEQ’s Queen Valley air monitoring site,dated approximately 1.5 miles west of th

> Emissions in later years will be trulginor, consisting of te persons driving a
truck to groundwater wells once a month in the second year and once a quarter ir
three through ten. A.R. 15321 (“Emissicassociated with-montpland quarterly well
monitoring In years tw through ten include vehicligaust and fugitig dust from road

travel generated by vehicles traveling t@ tmonitoring sites for personnel to colle¢

data.”).
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project area. A.R. 15319. The EA setgtioozone and particukatdata for the years
2008-2013, the most recenvdtyear period for which dataas available. A.R. 15319
(Table 3-12). The EA conatles that ozone levels have been slightly above fed
guidelines (NAAQS) in 2008, 24, and 2012, and slightlyelow guidelines in 2009,
2010, and 2013. “Although ome concentrations at theonitoring station have
periodically exceeded the stamdathe area is classified astaining the standard.'ld.
The EA also notes that paiates “measured at the Quédalley monitoring site have
been well below the appable NAAQS limits.” Id.

Considering all of this information, ¢hEA reaches thisonclusion: “Based upon
the temporary nature of construction-related emissions in the first year of the p
during which the majority of air emissionsould be expectedo occur, and the
attainment status for ozone in the projacta, no measurable increases in area 0z
levels are likely.” A.R. 15322.

The EA then turngo the cumulative effects analys In an earlier cumulative
effects section, the EA identified all profjgedn the area thatould have cumulative
effects. These are set forth in Table 3-$eeA.R. 15234-36. Under the headin
“mineral development,” the table includes floeir mining-related mjects identified by
Plaintiffs as having been omitted from the @uality cumulative effects analysis: Omy
Inc.’s Superior Limestone Quarry, Imeryerlite Mine, the Caper King proposed
mineral exploration projectnd the Red Top mineral expldi@n project. A.R. 15235.

In the cumulative effects section ofetlair quality analysis, the EA notes thg
“[s]everal of the present andasonably foreseeable futurdiaes outlined in Table 3-1,
including vegetation management, rangeneral developmentand transportation anc
access could contribute to cumulative eeon air quality.” A.R. 15323 (emphasi
added). It specifically notdbat “[c]ontinued mining of th&erlite Mine could contribute
to longer-term effects,” and dh “[c]onstruction and operain of Resolution’s proposed
[Main Mine] could also contribute long-term effects.1d. These possible effects

notwithstanding, the EA concludes:
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Cumulative effects to mquality from the Proposedction would result in

a temporary, localized increaseemissions. However, fugitive dust and

emissions would be controlled by dasintrols and emission controls. For
these reasons, the incremental effet air quality from the Proposed

Action when considered with the efte of past, present and reasonably
foreseeable future actions wdlde minimal and temporary.

The Court does not find this conclusion ke arbitrary or capricious. Aftef
detailed analysis, the EA concludes tha Baseline Project will have a minimal an
temporary effect on air qualityGiven this minimal effect, th€ourt cannot conclude tha
the Forest Service should have attempteduantify emissions from the other miner3
development projects as Plaintiffs conterfiRegardless of the emissions from those ot
projects, the Baseline Project’'s contributionwiebstill be negligible and temporary. A
the Ninth Circuit explained in a similar sitien: “Because the FSS concludes that the
channel deepening projewtll have virtually no effect osalinity, detailed cataloguing of
past projects’ impact on salinity would niedve ‘informed analysis about alternative
presented for the current project,” and was unnecessaiy.” Envtl. Advocates v. Nat'l
Marine Fisheries Sery460 F.3d 1125, 114@th Cir. 2006).

The Court acknowledges Ninth Circuitses which have stated that “[ijn
cumulative impact analysis, agency must take a ‘hard |dakt all actions. An EA’s
analysis of cumulative impacts ‘must giee sufficiently detailed catalogue of pas
present, and future projects, and providegqad#e analysis about Wwahese projects, and
differences between the projects, are thoughtave impacted the environment.Te-
Moak 608 F.3d at 603 (quotingands Council v. PowelB95 F.3d 1019, 1028 (9th Cir
2005));Great Basin Res. Watch Bureau of Land Mgmt844 F.3d 1095, 1 (9th Cir.
2016). But inaddition to theNorthwest Environental Advocatesase discussed above
the Ninth Circuit has said théfa]n agency may . .. chara&eize the cumulative effects

of past actions in the aggregate without eartating every past project that has affect

an area.” Ctr. for Envtl. Law & Policy 655 F.3d at 1007see also N. Plains Res|
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Council, Inc. v. Surface Transp. B&68 F.3d 10671076 (9th Cir. 2011) (“Federal
agencies may ‘aggregate [ ] cumulativeeeté analysis’ for NEPA purposes.”). Th
unique facts of the case matter. The BEWst provide “usefulanalysis” including
“quantified or detailed infornteon” of how past, presennd future projects will combine
with the proposed project impact the environmentGreat Basin Mine Watch56 F.3d
at 971-72.

Here, the EA undertakes a hard look araljoles a useful analysis. It engages
a detailed analysis of the air quality effectstlud Baseline Project and its impact in th
area when compared to past quality measurements IBPA and ADEQ. Because thg
proposed project will have only minimal and temporary effect on air quality, the Fors
Service reasonably concludes that it will re@mbine with pastpresent and future
projects to have a significant effect on #revironment. The Court finds this approad
reasonable. Certainly, it is neither arbitrary nor capricious.

The EA includes this discussion of thMain Mine for purposes of cumulative

effects on air quality:

Although the location and types of ajuality effects assmated with the
[Main Mine] are uncertain, effects of the [Main Mine] would not
commence until year six (at the eastle whereas the majority of the
Proposed Action effects would be realil in the first two years. During
the period when air qlity effects of the Prop@sl Action overlap in time
with the [Main Mine] (years six throingten); the incremental effects of the
Proposed Action would be negligible.

A.R. 15323. The Court finds this conclusitm be reasonable. As noted above, t
Baseline Project’s effects on air quality inaye six through ten wiltonsist of nothing
more than a truck driving tine groundwater monitoring We once every three months
the equivalent of a family driving throughethorest for a picnic or camping trip. |
would make no sense, as Ptdis argue, to require a detail@uantification of the Main
Mine’s air quality effects (which will be dorlater in the EIS) simlg to decide whether

the amount contributed by these truck trip8 significantly affect the environment.
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In short, the EA’s air quality analysisclading its review of cumulative impacts
Is more than perfunctory. i$ a “useful analysis” thakasonably evaluates the Baselir
Project’s effect on air quality whesther sources are considerd<ern, 284 F.3d at 1075.

2. Remaining Cumulative Impact Analysis.

Plaintiffs argue that the EA’s other mulative impacts analgs are defective.

The Court does not agree.
a. Scope of the Cumulative Impact Analysis.

Plaintiffs argue that the Forest Servicnproperly truncated the geographic af
temporal scope of its review of the cuntiva effects of the Baseline Project, the Ma
Mine Proposal, and other nearby projects. [B&at 26; Doc. 44 &at8, 22. They cite

case law stating that an EA must “fullgdress cumulative enanmental effects” to

argue that the Forest Service impropeldimited the scope of its evaluation,

Doc. 44 at 18 (quotinge-Moak 608 F.3d at 602). Plaiffs do not offer alternative
limits for the Forest Service’s alysis, but seem to argue that geographic or tempora
limits may be placed on the cutative impact assessmenltd. at 24. They argue tha;
cumulative impact analismust cover “the periods afl ‘reasonably foreseeable future
actions” and thus must examine the cumulaitiwpact for the “combiad period of both”
the Baseline Project and Main Mine Proposil. Such a conception would render th
cumulative impact analysis requirementpimssibly demanding. It would need t
encompass the decades-long tifeahe Main Mine, even tiugh the Baseline Project wil

last only ten years and will have trulymmal activity in years two through ten.

Cumulative impact analysis malge limited by geographic and temporal

boundaries. As the Supreme Court has explained, “identification of the geographi
within which [cumulative envonmental impacts] may occus a task assigned to thg
special competency of treppropriate agencies.Kleppe v. Sierra Club427 U.S. 390,
414 (1976). As the Ninth Circuit has rgouzed, determining appropriate boundari
“requires a complicated analysis of sevdtors, such as the scope of the projg

considered, the features of the land, and the types of species in the &e&irk
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Conservation All. V. Forsgrer336 F.3d 944, 958 (9th ICi2003). Because this task
involves the “special competey of the appropriate agencjédeference will be given to
agencies if they provide asoned justification for the scopetheir cumulative effects
analysis.Id. at 958, 960.

I Temporal Scope.

The Forest Service limited the temporal scope of its cumulative impacts analysi

to a 12-year period, reasoning that thes@me Project will last ten years and two
additional years would incorpate any “potential residual imapts.” A.R. 14825. To
determine potential cumulative effects of theiMisline, the ForesBervice assumed that
the Baseline Project and the NEPA permittingh&f Main Mine Propsal would begin at
approximately the same time, that the BI& ROD for the Main Mine Proposal would
be completed in five years (even though, thertefes, it is likely to take longer), and that

construction and mine development would take up to nine yédrsThe Forest Service

further noted that copper production was scheduled to begin six to seven years aff

release of the ROD, and thus could fall witlle last two years of the 12-year periqd
identified for review of the BaseknProject’'s cumulative effectsld. Based on this
timeline, the Forest Servigdentified all facilities and divities that would overlap.ld.
The Forest Service thezalculated the number of acrést would be disturbed by each
facility, and mapped the geograpluverlap. A.R. 14825-36.

The Court does not find thtemporal limit to be arbitrary or capricious. It covels
all ten years of the Baseline Project ptws additional buffer years to capture any
possible residual impacts. It recognizeattthe Baseline Project will include its most
extensive activities in the firgear, and that years two tlugh ten would consist only of
periodic well sampling. There would be sampling during thdinal two years when
activities at the Main Mine might be starting.

“NEPA does not impose a requirement ttheg Forest Servicanalyze impacts for
any particular length of time.Selkirk 336 F.3d at 962. It only geires consideration of

relevant factors and a ratidreonnection between the fadtsund and the choice made.
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Id. In Selkirk the Ninth Circuit upheld the Forestree’s decision to limit the tempora
scope of an EIS to three yeadgspite the fact that the actions at issue would continug for
at least five to ten yeardd. at 952.

Plaintiffs’ argument that the Forest Service should congideentire life of the
Main Mine essentially repeats their previ@rgument that the Main Mine is a connected
action that must be considered in full witre Baseline Project in a single EIS. But the
Forest Service need only consider the enoental impact of the Baseline Project |n
relation to the Main Mine taletermine if the Baseline &ject will have a significant
cumulative impact. The 12-year temporal scope accomplishes that purpose.

Plaintiffs rely on an unpuished decision of this Cots Tucson division to argue
that the cumulative impact alysis must include effects from projects that do not
temporally overlap with the project tbe approved. Doc. 38 at 28 (citigefs. of
Wildlife v. U.S. ForesBerv., CV 14-02446-TUC-RM)oc. 38-2). Theourt in that case
found that an agey erred by failing to consider thepact of a reasonably foreseeable
project that would have sifar environmental effects athe project to be approved,

meaning that the two projects would resultainemporally and geographically broads

1%
=

environmental impact than either projectigolation. Doc. 38-2 at 17. The court’

UJ

ultimate conclusion rested on its finding ththe agency’s determination that the two
projects “will have no cumulativienpacts because they will ntgmporally overlap [was]

a post hoc rationalization unsupportadthe informatio available[.]” Id. at 18. The EA

|

in this case is distinguishablas the Forest Service foutitht the Baseline Project an(
the Main Mine will overlap ath considered their combineshvironmentalmpact during
that period of overlap pk two additional years. A.R. 14825; 15237.

. Geographic Scope.

Plaintiffs also attack the geograpbkampe of the EA’s cumulative impact analysi

~ 0

contending that the Forest Service impropdirhited its review to the Baseline Projeq
area and considered only aredsdirect overlap between ehproject and other actions,

Doc. 44 at 25. They argue ththe Forest Service limited igalysis mostly to the north
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of Highway 60, excludig the visual, noise, wildlifenovement, air quality, and othe

-

impacts that will result from #hBaseline Project on the highyimsouth side and outside
the direct “project area.” Doc. 38 at 29-30.

“[AJn agency has the discretion to tdemine the physical scope used for
measuring environmental impacts,” so longitaschoice represents a reasoned decisjon
and is not arbitrary.ldaho Sporting Conglnc. v. Rittenhouse305 F.3d 957, 973 (9th
Cir. 2002);see also Klepped27 U.S. at 414. To deteirme the geographic scope of an
EA, “the agency must balae the need fora comprehensive analysis versuys
considerations of practicality, while also ke®pin mind that use o larger analysis
area can dilute the apparent magnitude of environmental impdetehds of the Wild
Swan v. Weber767 F.3d 936, 943 (9th Cir. 2014). ddeise an agency “has to draw|a

line somewhere,” courts needlpronsider whether the aggn“has offered a reasonabls

1%

justification for why it drewthe line where it did.”ld. at 944.

In this case, the Forest Service coastd the specific resource, ecosystem, gnd
human community being affected. A.R. 152Zkhe boundaries were drawn to “prevent
dilution of the cumulative féects over large areas.ld. The Forest Service began by
considering the Baseline Project and its likely effedts. It then drew a line where the
effects of the Baseline Project would becomen-measurable.” A.R. 15230. This arga
Is depicted in Figure 3-1 dhe EA and covers 59,006 asre A.R. 15232, 15230. It

includes the Queen Creek watershed north &f B0 as well as an area south of U.S. 60

that is part of the Oak Flkpper Queen Creak subwatershed. A.R. 15230. The Farest

Service used this area to identify other@wsi which would have ampact on resources
leading to a cumulative impaci\.R. 15229. As already natethese identified projects
are listed in Table 3-1 of the EAlong with an explanation tteir spatial relationship to
the Baseline Project. A.R. 15234-36.

The Forest Service noted thhe cumulative effestanalysis area is slightly large

=

than the project area depicted in Figuré 8r analysis of tw conditions: noise and

climate change. A.R. 15230. This is because a 0.5-mile buffer around the project area
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needed to captureoise from the Baseline Projectd. No noise would be detectabl

1%

beyond the buffer.ld. Because “[c]limate change ot spatially bound,” “cumulative
effects would likely extend beyond thealysis area shown on Figure 3-1d.

Within the analysis seains for each specific resource, the EA discusses [the
geographic scope considered. For exampid) regard to thecumulative impact on
water resources, the Forest Service explaitied characteristics of the analysis arda,
which it limited to the 8perior Basin. A.R. 15239. oted that “[gJroundwater effects
from the [Baseline Project] wouldot extend into the southeBuperior Basin (south of]
Queen Creek) due to the groundwater ltisge zone present along Queen Credd.” It

also explained that the Whitlow Ranch Damould act effectively as the principal

—h

groundwater discharge point for the entirg&rior Basin due to the low permeability g

AT

the surrounding rocksnd thus limited its analysis toetlarea upstream of the dam. A.R
15240, 15251.

The Forest Service also detailed the @fethe Baseline Project would have gn
soil and the area where those effects woultlip¢A.R. 15253), and explained that the
scope of this cumulative impact wouldcempass “perennial and intermittent streams
where effects from other past, present, aeasonably foreseeable actions could hgve
impacts on soil resources.” A.R. 15255. famexplanations wergiven for the effects
on vegetation and wildlifeA.R. 15264, 15266; &. 15281, 15286.

The Court finds these geographical litidas reasonable. Plaintiffs provide n

O

persuasive reason t@rclude otherwise.The Court will defer tahe Forest Service’s
geographical scope.
b. Cumulative Impact Analysis of the Main Mine.
Plaintiffs argue that the Forest Servitid not sufficiently casider the cumulative
impacts of the Main Mine and thus did renigage in the required “hard look” under
NEPA. Doc. 38 at 24. FirsBlaintiffs seem to argue thtte Forest Service declined tp

consider the cumulative impaof the Main Mine in the EA and instead deferred such
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consideration to the Bl of the Main Mine. Id. But any such argument is clearl
contradicted by the administrative redpeven as cited by Plaintiffs.

While the EA notes that ¢hMain Mine Proposal will bassessed in a subseque
EIS, it also emphasizes that alternativeth® proposal may be developed, rendering 1
characteristics and impact oktiMain Mine “uncertain.” A.R. 15237Despite Plaintiffs’
arguments to the contrary,ishrecognition of uncertaintgoncerning the Main Mine
Proposal did not result in the Forest Service declining toidengs impact. Rather, the
Forest Service considered the impact ofteen Mine as proposed with the informatio
available. The EA state$Although the geographical lotian, final configuration and

schedule for [Main Mine] activities is uncertaihis necessary to evaluate the potent

overlap in time and space of the [MaMine] and Baseline activities to facilitate

cumulative effects analysis fthe Baseline EA. To be cagvative, the Forest Service

has assumed that the facility location and igumhtion will be as proposed in the [Mait
Mine proposal.]” Id.

Plaintiffs next contend that the Foré&rvice failed to consa the most recent
Main Mine Proposal in both the draft anddl EA. Doc. 38 at 26. The first propos:
was submitted in November 2013 and revised in September 2014. Correspondeng
the Forest Service indicates that refeeeme the draft EA tothe “November 2014”
proposal was an unintentional writing error, ntenrefer to the proposal finalized ir
September 2014. A.R. 10693. But evérnthe Forest Service considered the 20]
proposal, the 2014 version is in the admmiste record (A.R. @849) and Plaintiffs
have not identified any eaningful difference betweehe two versions.

Plaintiffs argue that any assessmenth& Main Mine’s cumlative impact was
conclusory and not supped by quantified analysis. Doé4 at 25. Again, the Court
does not agree. As discudsabove, the Main Mine wilbegin to havemeaningful
environmental effects, at the earliest, mays six through ten of the Baseline Proje
During those years, the Baseline Project will consist of nothing more than qua

sampling of groundwater monitoring wells. would make no sensas Plaintiffs argue,
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to require a detailed quantification of the iM&line’s environmental effects simply tg
decide whether these quarterly truck tripsigosignificantly affect the environment.

The EA quantifies the acrékely to be disturbed by the Main Mine, broken dow
by specific facilities and constriien. A.R. 15256 (Table 2). The EA also addresse
the cumulative impact of the MaMine with regard to specific resources. For examp
in assessing cumulative effects of the M&lme on water resources also potential
affected by the Baseline Project, the EA nalted the Main Mine- although its contours
and details are not yet knaw- may affect water qualityy disturbing stb and native
vegetation, and could increasaseentation due to erosiorA.R. 15252. The EA notes
that proposed shafts for the Main Mine wibdde on the east side of the Concentra
fault, which acts as a hydraulic barrier betwélge shafts and the@rmdwater system in
the Baseline Project aredd. This also means that dewate of the shafts would not
affect groundwater in the Baseline Project arela.

The EA notes that the Main Mine cdutesult in milling of copper ore and th
establishment of a tailings facility in the Base Project area, but states that the impa
of the Main Mine Proposal i be addressed in more detail the EIS to be performed
for the Main Mine. Id. Plaintiffs contend that this i@n inappropriate postponement g
the cumulative effects analyslat the reality is that the NfaMine EIS will be a much
more comprehensive look atettMain Mine Proposal, informed in part by the data to
generated by the Baseline Project. The €cannot conclude, as Plaintiffs seem
suggest, that the environmenpaopriety of the data-gatheg project must include al
full-blown analysis of the majocopper mine that may latde built in the area. Theg
purpose of the EA is to assess the effectheBaseline Project. The cumulative effeg
analysis is designed to datgne whether the cumulativdfect created by that project
will result in significant environmental comguences that the gect alone would not
produce. The Court finds that the EA hasealtdmat reasonably. The Court cannot agr
that the cumulative effects of the data gaithg can only be measured after a full-sca

analysis of the mine is intended to support.
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Other portions of the EA include similgumulative effects alyses. The soil
resources section quantifies the acreage wftede disturbed by the Main Mine anc
other projects. A.R. 15256 (Table 3-2The EA finds that some 918 acres could
disturbed by these activitiesd. The EA includes figures showing soil disturbance arg
for year ten of the Baseline Project operatonl year two of the Ma Mine operation.
A.R. 15258-60 (Figures 3-5,8= The EA concludes that the effects of the Main Mi

disturbance, considered with other projeicishe area including the Baseline Proje¢

would be negligible in the approximately 9uare miles of the cunmative effects area.
A.R. 15256, 15230.

The EA contains similar coiterations of the Main Minen the cumulative effects
analysis on wildlife (A.R.15286-87), air (A.R. 15323), e¢eeation (A.R. 15307-08),
vegetation (A.R. 15266-68 (including Figur&’B; invasive species (A.R. 15272-73), ar

wildlife and special status species (A.R. 15339- The Court finds this treatment of the

Main Mine’s effects, although clearly lessmprehensive thanillvbe included in the
EIS, sufficient to evaluate the cumulative impact of the Baseline Project.

The Ninth Circuit has held that EAs emaller-scale operations can defer to
coming EIS for a larger project. @enter for Environmental Lawhe court held that an
agency'’s EA of a dradown project did not violate NEP®hen it failed to consider the
cumulative impact of a reasdrg foreseeable action, the Special Study, because
agency had committed to reviewing the SpeStady in a subsequent EIS. 655 F.3d
1010. The Ninth Circuit explained:

By issuing the notice of intent to piae an EIS for the Special Study, the

government impliedly promised tammwsider the cumulates effects of the

special study with the drawdown projeetthat EIS. In fact, Reclamation
expresslymade the same promise to th@ud, stating in its opening brief

that “there is no danger that [actidiaken as a result of the Special Study]

would escape NEPA review.” The impaf the government’'s promises is

that Reclamation will prepare a “docant [that] explores the collective

impact of” the drawdown pregt and the Special StudySee Blackwood,

161 F.3d at 1215 (rejecting a cumulatigffects analysis because no such
document was in the offing). As eesult, CELP cannot argue that
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Reclamation is attempting to initea multiple drawdowns from Lake
Roosevelt “without ever having teevaluate the . . . cumulative
environmental impacts” of those actionblative Ecosys. Council v.
Dombeck304 F.3d 886, 88(9th Cir.2002).

Id. at 1010-11 (emphasis in original). Thentli Circuit went on to emphasize that the
Special Study would have a much more significant environmeémjact than the
drawdown project, and thus tequire an account of “the cumulative effects of the
drawdown project and the Special Studytle drawdown project EA would [] be tg
direct the agency to wathe dog by its tail.”ld. at 1011.

Plaintiffs do not dispute that the For&srvice will complete an EIS of the Main
Mine Proposal. And, lik€enter for Environmental Lavthe Baseline Project will have
a much smaller impact thanetiMain Mine. A full and detked assessment of the Main
Mine will be contained in th&lS. Where the Forest S&® has found the direct and
indirect impact of the Baseline Project to toéimal, the cumulate impact of the two
projects will be more properly assessed inEl® of the Main Mine.The Forest Service
has not entirely omitted any assesesm®f the Main Mine, as inCenter for
Environmental Lawbut has made a reasoned assesshasad on careful analysis.

C. Cumulativelmpacts of Other Projects.

Plaintiffs argue that the Forest Servicde@d to consider with adequate detail the

cumulative impacts from other tagties in the project area. @038 at 28. Plaintiffs

contend that the “EA contains only the méisting of projects and potential impact

[92)

without any of the analysis or detail requit®d NEPA to allow thepublic to understand
the nature or extent of that impactd. at 32.

The Forest Service explained the tengpoand geographic boundaries of ifs
cumulative impact analysis atloen provided a table identihg all actions which would
fall within those boundaries. A.R. 15234-3@able 3-1 provides a description of eac¢h
action and its spatial relationphtio the Baseline Project, arkntifies the resources that

each action might affectld. The Forest Service thgmovides a cumulative impacf

analysis section specific to each resourcedissussed above with respect to the Main
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Mine. Plaintiffs contend that these sectigmevide conclusory ahrepetitive statements
of no significant impact, radr than detailed and quantitaianalysis. The Court doe
not agree, and will discuss the Forest ®er'g¢ cumulative impact analysis for thre
resources: water, soil, and wildlife. Thenmuative impact analysis of these thre
resources is representativetioé agency’s analysisgarding other resources.

With regard to water resources, the Bétes that vegetation management, ran
mineral development, and tramstation from other activities afiely to havean impact
in combination with the Baseline Project. RA.15252. The EA theproceeds to discuss
individual actions, noting that the & Vegetation Regeration and Habitat
Improvement Project will re-vegate approximately 30 acres in the project area al
heavily used forest roadsnd that this will stabilize pwiously distubed areas and
provide a positive effect tsurface water quality by reducing erosion and runiaff. The
EA also notes that mitigatioefforts to be taken by thEorest Service to limit motor
vehicle use to designated areas coultp leeroid landscape deadation and reducs
erosion. Id. The EA explains that the Main ke, the OMYA Superior Limestong
Quarry, Imerys Perlite Mine, and propos€dpper King and Redop projects could
result in a greater degree of water quality effects than the Baseline Projecthese
projects would likely disturlsoil, causing erosion and incredssedimentation to surfact

waters. Id. The EA explains how several effedtom these projects, mainly the Mai

Mine, would be limited by various regulats, maintenance efforts, and geographi

characteristics of the areaA.R. 15352-53. Because tiie temporary nature of the
Baseline Project’s use of access roads inatlea and the minimal surface disturbance
would cause, the EA concludes that angréamental impact from the Baseline Proje
would not be significant. Id. It emphasizes that any disturbance from the 10-y
Baseline Project would be reclaimadd vegetation would regeneratiel. Finally, the

EA emphasizes that the Baseline Projectintended “to characterize hydrologi
conditions and water quality ithe project area, not texploit or dminish water

resources.” A.R. 15253.
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With regard to soil resources, the EAsstorth the number of acres likely to b
disturbed by the Main Mine. A.R. 1525@ also notes that the OMYA Quarry, Imery
Mine, and Copper King and Relbp projects could result ia greater impact to the
project area than the Baseline Projdct. The EA notes that the Baseline Project wou
contribute to cumulative soil resource etfe such as soil compaction and erosion, |
that other reasonably foreseeable actions wmifdmize or offset most of this impact
A.R. 15255. For example, eiscreated roads and tradgong forest roads would be
closed, and the vegetation would be restordd. This would stabilize previously
disturbed areasld. The EA again emphasizes that raadintenance and post-projeq
reclamation and regeneration would minimaey incremental impact from the Baselin
Project, resulting in an insignificantmulative effect. A.R. 15256.

With respect to wildlifethe EA notes that other idifired projects may have an

effect through vegetation magement, mineral developmerttansportation and access

and safety hazard remediatiorojects. A.R. 15286. The EAotes that while there are

likely to be effects to wilife and special status spes from identified reasonably
foreseeable future actions, there is litlikeelihood that the Bseline Project would
measurably add to those efts. Because motorized uassociated with the Baseling
Project would be “minimal, shbterm, and widely dispersédhe EA concludes that any
incremental impact would besignificant. A.R. 15287.
These discussions adequately enumeaiate assess the impacts of past, presq
and reasonably foreseeable projects in #nea. The agencyas considered thg
interaction of multiple activities on relevamigisources and made a reasoned assessme
the cumulative impact of the Baline Project. Plaintiffs have made much of the Nin
Circuit’'s pronouncement that &tculation of the total numberf acres to be [impacted by
other projects] in the watershed is acassary component @& cumulative effects
analysis, but it is not a sufficient descrgstiof the actual envanmental effects[.]'Great
Basin Mine Watch456 F.3d at 973. The Forest Seevcalculates the number of acreg

likely to be impacted by the Baseline Project and related actions,ivig tiot the extent
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of its analysis. The EA dissses the likely impadf these actions on various resourc
and how this impact is likely to be mitigateAnd while much of this additional analysi
is qualitative rather than quantitative, alkiffs do not exmin what additional
guantitative informatiomould or should have been inded in the EA’s assessment.
Plaintiffs further argue that the EAfailure to independently assess the Copy
King and Red Top projects wile exacerbated by the ageiscglecision not to conduct
EAs for these projects. The Forest Servitdermined that these projects “may |
categorically excluded from documentatiam an environmental assessment or
environmental impact statement as a categocbvity that allows short term (one yeg

or less) mineral investigatiorsd incidental support activitiesiich as authorizing a plaj
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for exploration which usesexisting roads, cross-country travel by vehicles and

equipment, and clearingegetation for drill pad§36 CFR 220.6(e)(8))."A.R. 9542. As
the Forest Service notes, tlestegory exists because projestsich fall into it “normally
do not individually or cumulavely have a significant effect on the quality of huma
environment.” Id. Considering that these projettave already been found unlikely t
have a significant cumulative impact and that Borest Service did in fact consider the
projects in the EA, the Court does not fihe Forest Service’s analysis inadequate.

Plaintiffs argue that the Forest Serviaded to consider theumulative impact of
the nearby Superior West exploration prgjeghich was first psposed to the Fores|
Service on October 14, 2015. Doc. 38 at B(s undisputed, however, that the Superi
West project was modified before issuancéheffinal EA, and that the modified projed
included no activities within #h geographic scope of themngulative impact analysis.
Doc. 41 at 49; Doc. 44t 29. Plaintiffs prvide no logical reason that a project outsit
the possible area of influence for the Baselirgdet should be included an analysis of
the cumulative effects of the Baline Project. Because theutt will defer to the Forest
Service’s reasonable determination of the sooipthe EA of theBaseline Project, the
Superior West project, based on its théamped location, fell outside that reasonal
scope. See Friends of the Wild Swaf67 F.3d at 944.
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As noted earlier in this order, on Ju2® 2017, the Forest Service filed a Noti¢

of New Information explaining that further ahges have been made to the Superior W
Project. Doc. 50. The no#cattaches a Supplementafdmation Report (“SIR”) as
required by the Forest Service tlbook. Doc. 50-1 at 2The SIR explains that “[t]he
Superior West project proposak modified in 2017, includes up to ten possible drill si
in the area assessed i tBaseline project for cumulative effects analysil” at 4. It
notes that the total area that could be affetiednese ten wells is 2.21 acres, and tf
they will require one road imprement and one avland route. Id. at 4. The Forest
Service will prepare an EA for the Superior West projétttat 3.

The SIR provides a cumulaéiveffects analysis of thBuperior West project for
each of the categories included in the BA. at 4-13. This angsis concludes not only|
that the effects of the Superior West projed! be limited, but ado that they will not
overlap with any significant &eities of the Baseline Projectld. As a result, the SIR
finds no significant cumulative effect3.he Court finds this conclusion reasonable.

d. Tribe’s Arguments.

The Tribe joins the arguments of the ath&intiffs and makes several additional

arguments. The Tribe impliesaththe Forest Service erred bgt considering the impact

of the Baseline Project on sites with importaistorical and cultural significance, but the

Tribe does not idengfany such sites.

The Tribe argues that the Forestn&®e did not adequately consider th
cumulative impact of the Basee Project, the Main Mine, and other actions on sites
cultural and historic importance. Doc. 39lat The only explanation of this argument
the Tribe’'s assertion that “a full cumulativpacts analysis would have led to th
conclusion that traditional cultal resources in the Projeatea would be buried unde
over 500 feet and 1.5 biin tons of tailings.” Id. at 12-13. But this argument relate
solely to the impact of #h Main Mine and the TSF,nd those proposals are not th
subject of the EA. The Tréb has not shown that the tgear data gathering of the

Baseline Project will add cumulatively to tkalings that will be produced in coming
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decades if the Main Mine dnTSF are approved. The ingbaof the tailings will be

considered in the EIS that, unlike this B#ill embrace the full life of the mine.

The EA and administrativeecord reflect that the Fat Service considered the

impact of the Baseline Projeoh historical and cultural rearces. The EA identifies 32

sites determined or considered eligible the National Register of Historic Places

(“NRHP”). A.R. 15297(Table 3-8). These sites wadentified throughtwo surveys of
cultural resources conducted in 2014, and lerotonducted in 2015A.R. 15296-97.
The EA notes that “three archeological sitg@ould be distrbed by the drilling or test

trenching, two sites would be disturbed by a$ short-term temporary access roads, 3

three sites would be disturbed by improvemanéxisting roads that would be used for

access.” A.R. 15298. To address these coscéResolution subsequently modified th
Plan to avoid direct effects to those eight sitdd.”

The EA also notes that Tab consultations were couadted to evaluate potential

14

nd

e

effects on cultural resources. A.R. 15298ased on those consultations, the Forest

Service developed three mitigation measurdM-13, which resulted in geotechnicg

borings GT-9, GT-10, GT-11 (and the assbtedl temporary access roads) not being

approved; MM-14, which resulted in gedteccal boring GT-31 bhag moved 675 feet;

and MM-15, which resulted in groundwateomnitoring well DS-B being moved 80 feet,

Id. The EA concludes thaté¢se mitigation measures will 8effective in protecting the
traditional cultural resources|.]id.

The Tribe does not contend that this coeun was reached in error, only that th
full impact of the Main Mine was not adedely considered. As discussed above,
requirement for such detailed analysis of Me&n Mine would dwarfany analysis of the
Baseline Project andauld not further te purposes of NEPAThe Main Mine EIS will
have a broader scope that will addriégsconcerns raised by the Tribe.

D. Analysis of Baseline Conditions.

Plaintiffs argue that the Forest Serviaid not sufficiently establish baseline dat

e

a

for the EA and thus did not osider all relevant factors before determining that the
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Baseline Project would have nasificant impact. Doc. 38 at 33. Plaintiffs appear
allege this deficiency witlmegard to multiple resourcelsut make argumes only with
respect to baseline data for water resourteésat 33-36.

While an EA or an EIShould “describe the envirorent of the area(s) to be
affected” by the considered action, the “dgsarns shall be no longer than is necessa
to understand the effects[.] . Data and analyses irstatement shall be commensura
with the importance of # impact, with less important material summarize
consolidated, or simply refereed.” 40 C.F.R. § 1502.15¢ccord.40 C.F.R. § 1502.2

(“Impacts shall be discussed in proportiortheir significance. There shall be only brie

discussion of other than significant issués in a finding of no significant impact, thers
should be only enough discussito show why morstudy is not warraet.”). Plaintiffs

argue that the EA admits tiBaseline Project will have amlgerse impact on ground ang

surface water. Doc. 38 at 38ut a review of the EA gsiws that the Forest Service

found that drilling of groundwat monitoring wells and othe&ata-gathering activities in
the Baseline Project present only a “limited potential impagroundwater” and surface
water. A.R. 15248, 15250-51.

The Forest Service explained how thisiited impact could occur, and als(
explained how it could be minimize&kee, e.g. A.R. 15248 (noting that borehole drilling
from the Baseline Project has the potentiabtfect water quality in the groundwate
system if the deeper formations contain pquoality water, but notinghat this could be
limited by installing at least 20 feet of suréacasing and groutinipe borehole annular
space); A.R. 15250-51 (describing erosion wanteatures and reaiming efforts that
will minimize any impact of the Baselinedfect on surface water quality). Because t
Forest Service found thatehBaseline Project could potelly have only a limited
impact on water quality in the area, the csp@nding analysis and description of th
environment in the EA may likewise bmited. 40 C.F.R88 1502.15, 1502.2.

Plaintiffs argue that baseline datadsfundamental requirement of the NEP

process and is required in all EAs and EIS3oc. 38 at 33.Baseline conditions are
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necessary to “determine what effect the @cojill have on the environment” and thus {o
comply with the requements of NEPA.Great Basin Res. WatcB44 F.3d at 1101. The
“establishment of a ‘baselinss not an independent ldgeequirement, but rather, g

practical requirement in environmentanalysis often employed to identify th

1%

environmental consequences of a proposed agency actioreg§on Nat. Desert Ass’n v
Jewell| 840 F.3d 562, 568 (9th Cir. 2016) (citatiomitted). Thus wdther baseline datg
Is sufficient must be considered in praati terms and in theoatext of the specific
project being evaluated. Applying this cagecific analysis, the Ninth Circuit has made
clear that “[a]n agency neatt conduct measurements adtual baseline conditions in
every situation — it may estate baseline conditions using data from a similar area,
computer modeling, or sonwher reasonable method.Great Basin Res. Watci844
F.3d at 11010r. Nat. Desert Ass' 840 F.3d at 569-70

As already noted, the EA concludes tthagt project will pose “limited potential to
impact groundwater quality.” R. 15248. This is becaudiee project will be engaged in
data collection. It will not imolve mining. It will not involvestorage of mine tailings of
other waste. And it will not involve the gengoa, storage, transport, or disposal of
significant levels of hazardous waste other substances that could contaminate
groundwater. It will involve drilling wellso sample groundwater, drilling geotechnical
boreholes, digging trenches to sample subsurface, and the road and equipment
operation needed to comege these activities.

The EA describes the specific waysdh activities could affect groundwatey:
drilling could intersect groundwater systemddferent water quality; disturbance of the
surface could affect nearby wells or s@s; groundwater will be used in testing
procedures; and waste such as cuttings froftsee boreholes will be generated. A.R.
15248. The EA expins how each of these potential effects on groundwater will be
minimized or eliminated. Tépossibility of cross-aquifexrontamination in groundwatet
monitoring wells will be rduced by installing well casings and grouting the borehple

annular space with a bentonite slurry across the unscreened sections of theldvells.
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Potential well contamination from surface spWdl be avoided by pmperly sealing and
closing wells in accordance witirizona environmental laws. Id. Effects on

groundwater quality during tling will be reduced byusing potable and native
groundwater during drilling.Id. Risks from surface spills W be reduced by using
secondary containment structures for fueld ather lubricants used in drilling, and b
parking drilling-related equipment on top pfastic sheeting oviin by absorbent
material. A.R. 15249. Drill cuttings from tiveells will be stored in storage tanks @
lined settling pits before beingansported offsite to approvetisposal facilities. A.R.

15250. And purge water from el@ monitoring wells will be dposed offsite if the water

does not meet Arizona water quality guidelinéd. These measures, the EA finds, wil

further reduce the limited risk of advergeoundwater effects from the data-gatherir
activities. A.R. 15248.

The EA includes a detailed discussiontleé subsurface afhe Superior Basin
where the data gathering will occur, including fault blocks, faults, rock, fill,
sediments. A.R. 15239-40. The EA disses directions and depths of groundwa
flow, permeability of various ks and sediments, and gralwater discharge points
A.R. 15239-46. Existing wellare plotted and their depthscalevels of water production
identified. A.R. 15244-46 (includg Figure 3-3 and Table 3-4).

The Forest Service chose not to collect water &snfstom existing wells or
surface sources to generate baseline data btfernal EA was published. Doc. 38 g
34; Doc. 46 at 23-24; A.R. 152460ting that “[s]ite-specifiavater quality information is

not readily available”). Instead, the Ea&lied on data collected from two studies ¢

=

19

and

[er

|t

Df

similar nearby basins. A.R. 15246. The Bétes that these studies show groundwater

having a “calcium-bicarbonatgroundwater signature” and “total dissolved soli
concentrations below 1,004illigrams per liter[.]” Id. Given the relatively small scalg

of the project, the Court concludes that this was reasonable.

s

Plaintiffs cite several cases to arguattieliance on these studies, rather than

sampling and testing groundwater fromsging wells, was unreasonable. Gneat Basin
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Resource Watgltihe Ninth Circuit considered a clatitmat the agency ldanot established
adequate baseline data related to air qualdg#4 F.3d at 1101. The court found th
agency’s reliance on basadinvalues from a separateral county — rather than
measurements from the area to be affectethbyproject — to beesasonable. The Ninth
Circuit explained: “Although it is true thahis choice may have caused the agency
underestimate the baselines for 2.5-micparticulate matter, the BLM explained it
choice adequately, and itspanation is reasonable.Td. at 1102. \Without a showing

from the plaintiffs that theagency’s reliance on non-sigpecific measurements wa

based on “inaccurate information or indefibtes reasoning,” the court did not question

the agency’s methodology for establishing baseline ddta.

The court did not find thagency’s action reasonable, however, when it use
zero baseline value for several remainpalutants based on a recommendation in
single email from the Nevada Department Erivironmental Protections (“NDEP”),
Id. at 1103. The court found that the ageésa@ecision to rely on that recommendatic

was arbitrary and capricioumecause the email contained explanation of how or why

the NDEP arrived at zero &s recommended baselin&d. The court emphasized that it

might reach a different conclusion if the NDBRd offered an explation or the agency
had independently found thiahseline to be reasonablil. “But none of that happened
— the BLM simply used baselirestimates of zero for someljppants in relance on one
conclusory sentence in an ahfeom an NDEP official, an emil that itself contained no
supporting reasoning.id.

This case is different. The EA did not rag a single sentence from an unrelat
agency. It undertook a detallelescription of the subsurface in the Superior Basin i
looked to studies from ndiporing basins, as did the pon of the BLM’s analysis
upheld by the Ninth Circuit iGreat Basin Resource Watch

Plaintiffs also rely on two districtoart cases to argue that the Forest Servic
decision not to gather site-specific water quality data was arbitrary and caprid
Doc. 38 at 35. Indaho Conservation League U.S. Forest ServigeNo. 1:11-CV-
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00341-EJL, 2012 WL3758161 (D. Idaho Aug?9, 2012), the disict court found the
agency’s decision not to gathaéata on local groundwater conditions before rendering
finding of no significant impet to be unreasonableld., at *16. The court relied on
information in the reaa showing that the action asue — a mining exploration projec
involving the construction of over 250 bbmes of between 1,80and 3,000 feet —
would likely have significant impacts on groundwateld. Moreover, the agency
appeared to have relied on surface wajgality levels, but di not consider any
groundwater data, whether siteesfic or from a separate areld. The court found the
agency’s finding of no significant impact be arbitrary and capricious because it did 1
establish any groundwater baseline ddth. The district court @i not consider the issud
here: whether it was reasonable to draw inferences from groundwatearby basins in
light of proposed data-gatiieg activities that are not lély to affect groundwater
quality.

Gifford Pinchot Task Force v. PeredNo. 03:13-CV-00810-HZ, 2014 WL
3019165 (D. Or. Ju 3, 2014), relied heavily oldaho Conservation Leagued., at *29-
30. InGifford, the agency approved an exploratdriling project wihout gathering any
site-specific baseline data ensuring there was an ongoing monitoring mechanism

respond to possible impactswater quality at the siteld., at *25-26. The court found

this decision arbitrary and capricious besa the agency provided no explanation for

why no baseline study was performed or wioysampling of the water had occurred

the project areald., at *31. The court noted that “tfi@lure to obtain onsite data befor

analyzing the environmentalfe€ts means that such anasysannot possibly be based on

all of the relevant information,” and specifilgafaulted the agencior not gathering data
from wells already existing on the sitkl.

The size and purpose tife project involved irGifford were quite different from
the Baseline Project.ld. The project involved “appromately 110,000 feet of total
exploratory drilling, based on ¢hcompletion of 63 drill hokewith an aveage drill hole

length of about 1,750 feet.Id., at *26. In contrast, thBaseline Project involves 16
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monitoring wells of between 60and 2,000eet. A.R. 15212. Tése wells will allow the
gathering and monitoring of gundwater data, which will besed in the subsequent EI
of the Main Mine proposalld.®

To the exteniGifford requires site-specific baseline data in every instance,
Court respectfully disagrees. The Ninth Qitchas made clear than agency may rely

on data from similar areas, and that courtsutth consider the practl circumstances of

the case to determine whether this non-gieegic data was sufficient to allow the

agency to reasonably determine thction’s environmental impactGreat Basin Res.
Watch 844 F.3d at 11010r. Nat. Desert Ass’n840 F.3d at 569-70. The Court finds

sufficient here.

What is more, “[wlhen the agency®etermination is founded on reasonable

inferences from scientific data, a reviewicmurt will not ‘substitute its judgment for tha

of the agency.” Protect Our Cmtys. Found. v. JewdPR5 F.3d 571, 583 (9th Cir. 2016).

Courts “are not free to impose on the ageoay own notion of which procedures ar
best. . . . Nor may we impose procedural requirements not explicitly enumerated
pertinent statutes.”Bark, 643 F. Supp. 2d at 1223 (quotihgnds Council v. McNaijr
537 F.3d 981, 993 (9th Cir0R8)). The Forest Service mot required to “conduct any
particular test or to use any particular methgal Jong as ‘the evidence . . . provided
support [the Forest Service’s] conclusioagpng with other matels in the record,
ensure that the agency ‘made no clearreofojudgment that would render its actio

arbitrary and capricious.
Project v. U.S. Forest Servb49 F.3d 1211, 1218th Cir. 2008) (quoting_ands

League of Wilderness DefsluB Mountains Biodiversity

® Plaintiffs also rely orBhoshone-Bannock Tribes ofrEblall Reservation v. U.S.
Dep't of Interior, No. 4:10-CV-004-BLW, 2011 WL 1743656, at *10 (D. ldaho May
2011). In that case the comtted that the lack of sitgscific groundwater studies wa
“troubling given the existing ecdamination and the difficultiaa remediation,” but based
its ruling on other factorsid. It did not conclude that thailure to gather site-specific
groundwater baseline data alone rendered the@fs decision arbitrary and capricious
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Council 537 F.3d at 993). The Court cannot codelthat the Forest Service’s approay
to baseline determinatioier groundwater is arbitrary and capricious.

The Tribe argues that thieorest Service did not provide any analysis of t
geological structure of the basins referenaedhe EA. Doc. 45at 16. This is not
correct. SeeA.R. 15239-40. The Tribrotes that it called the Fest Service’s attention
to the lack of groundwater baseline conditions by progdi letter from geohydrologist
Dr. James Wells. Doc. 39 at 13. While tlatter expresses concern about the need
the deep wells that will be constructed ast pd the Baseline Project, the letter als
concludes, as did the Forest Servicat tthe Baseline Project itself will “have only
modest impact on the environment.” A.R891. It further notes the importance of th
Baseline Project's data-gathering activities assess the impacf the Main Mine
Proposal. A.R. 16888-89 (“Is certainly understandableathResolution would need tc
conduct geotechnical evaluations of soflscks and shallow gundwater under the
proposed tailings pile.”).

E. Mitigation.

Plaintiffs argue that the Forest Servibade only a cursory m&on of mitigation
measures and omitted a detailedlgsis of their effectivenesdDoc. 38 aB86-37. NEPA
requires an EA or EIS tdiscuss possible mitigation gasures, including how thost
measures will minimize emanmental consequencefkobertson490 U.S. at 352see
also40 C.F.R. § 1508.20. Mitigation measures should “be discussed in sufficient (¢
to ensure that environmental conseq@snbave been fairly evaluated[.]Id. “An
essential component of a reasonably compiatgyation discussion is an assessment
whether the proposed mitigationeasures can be effective3. Fork Band Council Of
W. Shoshone Of Nev. v. U.S. Dep't of Intert@8 F.3d 718, 727 (9th Cir. 2009).

Plaintiffs argue that #1 Forest Service failed aquately to discuss the
effectiveness of mitigation measures in three areas: (1) disturbéisteeam channels;
(2) leakage and seepamo drill holes in the area wherthe TSF will be located; ang

(3) ozone emissions. Doc. 38 at 37-38. Plaintiffs cite no additional examples.
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Plaintiffs argue that whiléghe Tonto Forest Plan reiges the Forest Service tQ
“avoid disturbance of streachannels to minimize effectsn riparian vegetation,” the
EA shows that the Baseline Prdjedll cause such disturbancekl. at 37 (citing the EA
at A.R. 15238). But NEPA is “purely pradbaral” — it does not contain any substantiye
environmental standard<Ctr. for Envtl. Law 655 F.3d at 1005. It does not require that
any identified harms “actually be mitigateayily that mitigation masures be discussed
with sufficient detail. S. Fork Band Council Of W. Shoshone Of N&88 F.3d at 727.
Thus, the fact that the Baseline Project may comply with theToronto Forest Plan
does not by itself establish a violation MEPA mitigation requements. Additionally,
as explained by the Forest Service indhaft EA Comment and Response Report and a
subsequent Notice of Errata, the Tonto Bbrelan does not provide standards which
apply to mineral management — the activityisdue here. A.R. 15571-72, 17539-4b.
Moreover, while the Forest Beéce identifies the Tontd~orest Plan as providing
guidelines and practices forgtecting surface and groundwater, it did so as part of| its
reference to the regulatory fnework applicable to water seurces in the project ared.
A.R. 15238. It did not identify the gielines as possible mitigation measures.

Mitigation measures directly relatedwater resources are discussed in the water-
specific section of the EASee, e.gA.R. 15248 (installation ddt least 20 feet of surface
casing would prevent intermingling aofhallow groundwater and lower geologic
horizons); id. (cross-referencing regulatory regments for well construction and
abandonment that Resolutionllvbe required to follow)jd. (groundwater quality effects
will be reduced by using n@ironmentally friendly fluids and potable water during
drilling); A.R. 15249 (discussing specializeztbntainment structures to reduce the
potential for accidental spills)gd. (Resolution could reduce the potential for accidental
spills by implementing an SPCC Plan thanhtains provisions taapidly contain and

clean up accidental spills). Plaintiffs dotrexplain how this diggssion is inadequate

and it includes a detailed discussion of mitigation measures, including effectiveness,

required by NEPA. The beneficial effeat$ most of these measures are obvious —

=49 -




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

[®X

preventing cross contamination of grountsvalayers through the well-recognize
techniques of well casings and fill materide benefits of using secondary containmegnt
devices to catch spills, the use of environtaliy friendly fluids in drilling, etc. The
Court cannot accept Plaintiffsmplied demand that the EA attempt to quantify the
admittedly limited effect the Baseline Project is likely to hanggroundwater — Plaintiffs
never dispute that it will be limited — andeth attempt to explain how each mitigatign
measure will reduce that limited effect.

Plaintiffs argue that the Forest Service does not “provsderance that the drill
holes excavated from areas where the tailstgsage facility is proposed will be sealed
in a manner capable of pmeting these holes/wells baonmg conduits for leakage
/seepage of contaminants frone thundreds of millions of toref tailings dumped on top
of the new drill holes.” Doc38 at 38. But the project bgraddressed in the EA is nqt
the TSF. The EA does not approve tailingpdisal, anywhere. The EA addresses the
construction and monitoring @roundwater wells for datasltection purposes, and the
Court is satisfied that it adequately adthes measures to mitigate the already modest
risk of any effect on groundwater.

Moreover, Plaintiffs commented on theafirEA and raised their concern that
millions of tons of tailingscould be placed directly othe project's holes and wells
which then could become conduits for contaants from the tailings A.R. 15500. The
Forest Service responded by noting thad ttoncern reflected aapinion about the
possible cumulative impact of the Baselin®jfct and the Main Mine and lacked any
“supporting reasons for the respdoisiofficer to consider[.]’Id. Plaintiffs do not argue
that they provided any @lentiary support for this concerar that the EA found such an
impact to be likely. The EA discussedeasures that will be employed to properly
abandon the Baseline Project’'s wells admoles and thus to minimize impacts gn
groundwater. A.R. 15216-175248. It also notes thanalysis of the Main Mine
proposal and TSF will be discusisemore thoroughly in the Bl A.R. 15252. Where the
TSF is not apmved by this EA, but wilbe considered in the &lof the Main Mine, the
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Court does not find the Forest Service’s gsigl of mitigation measures insufficierfbee
Ctr. for Envtl. Law 655 F.3d at 1010.

With respect to ozonand air quality, the ForesBervice discussed severa
mitigation measures. The Foré&rvice noted that parti@aie matter emissions will be
limited by applying water to roads and eaffed ground surfaces during constructio
imposing special speed limits for vehicles unpaved roads,nd using water during

drilling. A.R. 15323. The Forest Serviedso discussed how “the use of mobile al

portable construction equipment with recemtiginufactured diesehgines and the use of

ultra-low sulfur diesel as fuel will minimizeitrogen oxides, carbamonoxide and sulfur
dioxide emissions.”ld. Emphasizing the temporary negwof the Baseline Project ang
the fact that the prominent wirdirection in the area is tthe east, the Forest Servic
found that these mitigation measures woddgrease any already minimal impact on :
quality in the area.ld. Plaintiffs appear to repetiteir argument concerning the Fore
Service’s failure to model the impact oktBaseline Project on ozone levels. The Co
has already rejected this argument.

The Forest Service alsogwides a list of proposeditigation measures related t(

other resources, and discusses them in theusresource-specific sections throughout

the EA. A.R. 15219-23, 2562 The Court finds that ¢hForest Service provided 3
reasonably detailed assessn@nnitigation measuresnd their effectiveness.

F. FONSI.

“[Aln EIS must be prepared if substamtguestions are raiseds to whether a
project may cause significant degradatioh some human environmental factor
Klamath Siskiyou Wildiads Ctr. v. Boody468 F.3d 549, 562 {9 Cir. 2006) (quotation
marks and citations omitted®0 C.F.R. § 1508.27providing ten facirs to consider
when evaluating whether an pact will be significant). Rintiffs contend that the
Baseline Project will have a significant ingbaon the environment and thus requires
EIS for three reasons: (1) thenaulative impact of the BasebrProject with other actions

threatens to violate the NAAQS related to@woe; (2) the likelihood of the ozone standa
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being violated “affects public health or sgfe and (3) the Baseline Project will result ir
a significant impact when its cumulative impa4th other actions iproperly considered.
Doc. 38 at 40. For reasonspéained above, Plaintiffs have failed to show that the For
Service violated NEPA in any of these wayas a result, they have not shown that tk
EA and FONSI are arbitrary or capricious.

G. Organic Act and Mining Regulations.

Plaintiffs argue that the Forest Servictgure to properly consider the impact g
the Baseline Project on ozone levels alsolates the Organic Act’'s requirement t
minimize adverse environmental impactsidarelevant mining regulations requirin
operators to comply with th€lean Air Act. Doc. 38 at 41-42; 36 C.F.R. § 228.
Plaintiffs provide no new arguments to suppb#gse alleged violations, but repeat earli
contentions that the Baseline Project wilusa a violation of th NAAQS and that the
Forest Service did not adequgitassess mitigation measurddecause the Forest Servic
acted reasonably when it determined thatBhseline Project will not have a significar
impact on ozone levels, the Forest Sendak not violate the Organic Act and mining
regulations.

H.  Tribe’'s Additional Arguments.

1. Meaningful Consultation.

The Tribe argues that the Forest $s#vfailed to engage in meaningfy
consultation with the Tribe imiolation of § 106 of the NHR. Doc. 39 at 13-14. It
asserts that the Forest Service attemptetelp on a 2015 etlographic study of the
Superior area to satisfy the consultatioquieement, but that th study was intended

simply as a tool to encoage informed consultationld. at 16. Defendants argue tha

NHPA guarantees only a reasonable opportunityneaningful consultation, and that the

Forest Service undertook repeated effotb engage with the Tribe and provid
opportunities for the Tribe tparticipate in the EA. Doc. 41 at 16-23, 65-67.

Section 106 requires federal agencies‘take into accounthe effect of [an]
undertaking on any historicqperty.” 54 U.S.C. 8 306108Like NEPA, section 106 of
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NHPA is a ‘stop, look, and lisn’ provision that requires each federal agency to cons
the effects of its programs.Te-Moak 608 F.3d at 607 (citi®n and quotation marks
omitted, alteration incorporated). Federal agesianust consult wittribes that “attach| ]
religious and cultural significance to histomproperties that may be affected by &
undertaking.” 36 C.F.R. 8 800.2(c)(2)(ii))Consultation should comence early in the
planning process, in order to identify andaiiss relevant preservation issues and resq
concerns about the confidelity of information on historic properties.” Id.

8 800.2(c)(2)(ii))(A); accord. Te-Moak608 F.3d at 608. But the law directs agenc
only to ensure that tribesre afforded “a reasonabi@portunityto identify its concerns
about historic properties, advise on tldentification and evaluation of historig
properties, . . . articulate its view on thedertaking’s effects on such properties, a
participate in the resolution of adverse ef$gct36 C.F.R. § 800.2§(2)(ii))(A) (emphasis
added).

Defendants set out a detailegnation of their efforts toonsult withthe Tribe.
Doc. 41 at 16-23, 65-67. The Tribe does appear to dispute any of these facts,
rather concedes that the “beé and USFS made several aipes to arrange face-to-facs
consultation meetings withoutsess.” Doc. 39 at 14.

In 2013, the Forest Service and thiebe entered into a memorandum ¢
understanding pursuant to which they wbuooperate to conduct an ethnohistoy
/ethnographic study of the Superior area (Uyt). A.R. 3029-33. Defendants asse
that the Forest Service communicated extemg with the Tribeand provided multiple
opportunities for in-person government-torgtnment consultation beyond preparatid
of the Study. Doc. 41 at 17or example, on May 13, 201Befendants sent a letter t{
the Tribe summarizing theBaseline Project and its current status and seek
“information regarding places in [the] areatimay have traditional cultural or religiou
significance.” A.R. 6316. The letter alsomsmarized and attached copy of an April
2014 report from Wetland Resources, Inccompany that was contracted by Resolutig

to analyze the Baseline Project araal docate and document any and all cultu
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resources that might be adversely affectethieyBaseline Project. A.R. 6316. The Trik
responded with its own lettecontending that any scoping analysis of the Baseline
Project would be premature while the Studynsomplete and askinthe Forest Service
to postpone the public comment period pagdhe Study’s complain. A.R. 6925.

The Forest Service wrote again on Augekst 2014, declined textend the public
comment period, but assured the Tribe thatascerns would “be accepted at any tin
during the [NEPA] process.” A.R. 8042-43he Forest Service s assured the Tribg
that the Study would be completed prioratdinal decision on the Baseline Project af
would be considered @hg with the concerns of theife. A.R. 8044. The Fores
Service ended the letter by encouraging theeTtidbengage in face-to-face- consultatiq
with the Forest Service. A.B048. It provided a phonaumber and contact person t
arrange a meetingd.

On March 15, 2015, the Forest Service sartther letter to #h Tribe with a copy

of the draft EA, informing th&ribe of its conclusion thahe Baseline Project would no

affect any of the known archeological sitesntified by Wetland’s report. A.R. 9632,

The letter emphasized that information nfrahe Study, once completed, would &

considered before any final decisisias made on the Baseline Projetd. The letter

further requested comment on the draft EA, reffieto engage in in-person consultatiop,

and provided a poinf contact to arrange a caition or request additiona
information. A.R. 9633-34.

The Tribe responded in a letter datediApB8, 2015, noting its appreciation for th
invitation for in-person consultation but egpsing its preference to communicate V
letter. A.R. 13285. The Tribe further ndtéhat it had several officials and personn
with a direct interest in the Baseline Prajdaut that some codination between those
individuals would be requireldefore meaningful consultath with the government could
occur. Id. The Tribe requested the contact information for personnel who woulg
involved in the consultation ohehalf of the Forest Sepa, and requested that futur

communications regarding canation be directed to Chairman Terry Ramblit. In a
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letter to Chairman Rambler dated April 3018, the Forest Serviggovided the names,
roles, and phone numbers of the ForeswiSe personnel who wod be involved in
consultation on behalf of the federal governmamd invited the Tribe to contact them to
arrange a meeting. A.R. 13353.
The Study was completed on Septembér 2015. A.R. 14158. The summary
noted that it was intended tdentify the traditional cultutaproperties in the area for
purposes of NHPA and NEPA, and that it wobkl used to ensure that the Main Mirje
complied with relevant federdédws and policies. A.R. 14162t further noted that ten
Native American tribes, cluding the Tribe, partipated in the Study.ld. The study
identified 378 Western Apachieditional cultural properties ithe Superior area, as well
as 46 springs of cultural importance. A.R. 14217.
The Forest Service held three in-personsultation meetings with other Westefn
Apache tribes to discuss hdahe Study impacted the asseent of the Baseline Project
and ways to mitigate potentiahpacts to sites identified ithe Study. A.R. 14113-16
(August 14, 2015 meeting notes); A.R. 14488P (September 24, 2015 meeting notes);
A.R. 14535-39 (October 21, 2015 meeting npteBhe Tribe sent eepresentative to the
last of these three meetings. A.R. 1453he meeting notes specifically state, however,
that this representative said she waatiendance simply to take notes, toengage in
consultation. Id. At this meeting, the Forest IS&e proposed several measures [to
address concerns raised by the tribes atipuevneetings. A.R. 14535-39. One of thege
proposals included a decision to not authode¢o relocate any geechnical boreholes,
monitoring wells, or trench excavations withl,200 feet of perennial springs in the
Baseline Project area. A.R. 14537. Thbes approved these proposals, which were
then adopted in the final EA.R. 14538-39; A.R. 15299.
On October 27, 2015, shortly after thistlaneeting, the Tribe sent a letter to the
Forest Service. A.R. 14724. The lettedigated that the Tribbad not yet “requested
government-to-government consultation” regagdorojects related tResolution Copper

Mining and that it intended tieequest such consultatidoyt not at this timeld.
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The Forest Service then met with regm@stives of the Tribe and several oth

tribes on January 13, 2016 to discuss thd fidaand FONSI. A.R. 15146-50. The final

EA and FONSI were published on January 2816. A.R. 1515915163, 15178. The
final EA notes the consulian process between the Forest Service and the tri
including the dates of correspondence andtimge A.R. 15202. It asserts that th
Forest Service sent the scoping letter and Wettareport to ten tribes, inviting them t
engage in consultian; that eight tribes respondéal the letter to initiate NHPA 8§ 1086
consultations; and that the Forest Service gadan in-person consultation with all eigh
tribes except the Tribed.

The Tribe objected to the final EA aR@®NSI on Februar®9, 2016, asserting
that it “did not have the befieof the Study when it provied its previous comments
Now that the Tribe has the Study it shoulddieen the opportunity to further commer
upon [the Baseline Project] in governmengm+ernment consultations with [the Fore
Service] on the impacts of ResolutisnBaseline activities on traditional culturg
resources and sites.” A.R. 16882. Theeisb Service respondéyy proposing several
dates for a meeting. A.R. 16894. The Borgervice and the Tribe ultimately met g
April 6, 2016, although it is not clear ifédlEA and FONSI of thB8aseline Project were
discussed, as the Tribe expressed in tterleon that same date that it believe
consultations at that time were too late.RA17178, 17198. Thadministrative record
indicates that the Forest Service continuecetch out to the Tribe tget up meetings to
discuss the Tribe’s objections to the fi and FONSI. A.R. 17297-99, 17324-35.

The Tribe ultimately did naigree to meet witthe Forest Service and sent a lett
lamenting that it was unable to send a regm&sive to meet in person, and includin
another explanation of its comments amiojections. A.R. 17351-53. The Deput
Regional Forester eventually addressed Thribe’s objections ihout an in-person
meeting. A.R. 17378-81.

As stated, the Tribe doest contest these facts or provide any material contr

facts. Nor does it identify any cultural siteattvere not properly considered in the EA
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See Te-Mogks08 F.3d at 610 (“Inddition, the Tribe has mad® showing that it would
have provided new informatn had it been consulted agaarlier in the Amendment’s
approval process.”). What mmore, the Tribe does not @gar to contest the Fores
Service’s ultimate finding thahe Baseline Project “would sglt in no incement to the
cumulative effects of past, present, ar@hsonably foreseeable actions on cultu
resources.” A.R. 15299. dtead, the Tribe contends thidie actions of the Fores
Service as described above do not cortstitoneaningful government-to-governme
consultation. Doc. 45 at 181 It contends that “placg telephone calls” and “sending

emails or correspondence suggesting a meetitegathal time” are not sufficient to satisf

the consultation requirement, but does nenidy any other actions the Forest Servi¢

should have takenld. at 18. Consultation is a two-watreet. The administrative recor
makes clear that the Forest Service madeenaus and substantial efforts to consu
while the Tribe made no meaningfeffort to engage with thForest Service. Were thg
Court to find that an agency had notisfeed the NHPA'’s consultation requirement
simply because no actual consultation ocadira tribe could bldcany undertaking by
refusing to cooperate. THeHPA does not guarantee actual meaningful consultati
only that the tribe will have a reasonable amyaity for such congdtation. The Tribe
had such an opportunity here.

The Tribe relies omQuechan Tribe of Fort Yumindian Reservation v. U.S
Department of the Interiori755 F. Supp. 2d 1104.D. Cal. 2010)which found that the
agency had not engaged in meaningful attaion under the NHPAvhen the agency’s

“Invitation to ‘consult’ . . . arounted to little more than a geaérequest for the Tribe tg

ral
|
AL

It,

1%

on,

gather its own information about all sites within the area and disclose it at public

meetings.” Id. at 1118. No letterBom the agency initiated government-to-governme

contact with the Tribe, and éhagency actually “rebuffedthe tribe’s request that the

agency meet with @htribal council. Id. at 1119. Theagency did not provide the Tribe

with adequate and timely information, including identification of relevant proper
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where the action would occuid. at 1118. The situation iQuechan Tribds a far cry
from the facts before the Court.
2. Section30030f the National Defense Authorization Act.

The Tribe argues that the Forestn&me violated § 3003 of the NDAA by
analyzing the Baseline Projectam independent EAather than in a sgle EIS with the
Main Mine Proposal. Doc. 39 at 19-23The Southeast Arizona Land Exchange and
Conservation is one of severalers added to the NDAA 12015 as 8§ 3003Pub. L. No.
113-291, § 3003. The purpose of this legisin “is to authorizegdirect, facilitate, and
expedite the exchange of land between Réism Copper and the Ubed States.” 16
U.S.C. 8 539p(a). Accordingl “if Resolution Copper ofis to conveyto the United
States all right, title, and interest of Resolutidopper in and to thnon-Federal land, the
Secretary is authorized and directed eovey to Resolution Copper, all right, title, and
interest of the United States in andth@ Federal land.” 16 U.S.C. § 539p(c)(4¢e
8 539p(b)(2), (4) (defining “non-Federal landhd “Federal land” for purposes of thi

[92)

provision).

The Tribe specifically arguebhat the Forest Service vaikd 8 539(c)(9). This
section states that unless otherwise provideel,land exchange shall be carried out |in
accordance with NEPA. 16 UG.8 539p(c)(9)(A). It adds:

Prior to conveying Federal land und#ris section, the Secretary shall
prepare a single environmental ingpastatement under the National
Environmental Policy Act of 1969 (42 8.C. 4321 et seq.), which shall be
used as the basis for all decisions urféederal law relatéto the proposed
mine and the Resolution mine plafh operations and any related major
Federal actions significantly affecting the quality of the human
environment, including the grantingf any permits, rights-of-way, or
approvals for the construction of assted power, water, transportation,
processing, tailings, waste dispqgal other ancillary facilities.

16 U.S.C.A. 8 539p(c)(9)(B). EhTribe argues that the ptalanguage of this provision
required the Forest Servicedoalyze the Baseline Project ahé Main Minein a single

EIS. This argument failor several reasons.
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First, the Tribe has not shown that tetatute provides a cause of action for it
challenge the EA.

Second, even if the Tribe has a cause of action, the plain language of the S
does not support the Tribe’s contention. Tlhggdkation provides for the use of “separa
environmental review documents prepaiadaccordance with the [NEPA] or othe
applicable laws for exploration or othettiatties not involving (i)the land exchange; of
(ii) the extraction of minerals in commerkcguantities by Resolutio@opper on or under
the Federal land.” 16 U.S.C.A. 8 539p(c)(9(Drhe Baseline Project is an explorato

action that falls squarely within this languagas the Court has already noted, approy

of the Baseline Project will not approve otlaurize construction of the Main Mine, noy

will it sanction any land exchange. Rathewili provide data for the Forest Service t
consider more accurately the impact of Mi&n Mine Proposal. Moreover, the Baselin
Project is not a “major Federal action[] sifycantly affecting tle quality of the human
environment,” as the Court has upheld the EA and FONSI.

The Tribe appears to argukat the Forest Service'approval of the Baseling

Project also approves the constion of the TSF (Doc. 39 at Rbut that is not the casel

The Baseline Project will gather data to assthe impact of the FSas put forward in
the Main Mine Proposal. [timate approval of the TSF drthe Main Mine will depend
on a subsequent ESI. As a figstine Tribe has not shown thilie Forest Service violated
the terms of § 3003 of the NDAA.

IT IS ORDERED:

1. Plaintiffs’ motions for summarnyudgment (Docs. 38, 39) adenied

2. Defendants’ motions for summgudgment (Docs. 40, 42) ageanted.
3. The Clerk is directed to enfjedgment and terminate this action.

Dated this 6th dagf September, 2017.

Dawlls Gt

David G. Campbell
United States District Judge
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