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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Bernardo Mancinas-Flores, No. CV-16-03183-PHX-NVW (JFM)
CR-05-01086-1-PHX-NVW
Movant/Defendant,
ORDER
V.

United States of America,

Regpondent/Plaintiff.

Before the Court is the Report and R@&oendation on Motion t¥acate, Set Aside
or Correct Sentence (“R&R”) of Magistraleidge James F. MetE¢Doc. 22) regarding
Bernardo Mancinas-Flores’'s Amended MottonVacate, Set Aside or Correct Senten
pursuant to 28 U.S.C. § 22%%Amended § 2255 Motion”) (Dc. 11). Movant filed two
supplemental briefs, Respondent filed a resparsd Movant filed a reply. (Docs. 24, 26

30, 34.) Subsequently, Responté&led a notice of supplemental authority. (Doc. 35.

Because the Amended § 2255 Motion isimely under 28 5.C. § 2255(f) antUnited

Satesv. Blackstone, 903 F.3d 1020 (9th €iSept. 12, 2018), theourt does not reach the

remainder of the issues addressed by the R&R.
l. BACKGROUND
On October 19, 2005, Movant and a adethdant were indicted on charges

conspiracy to commit hostage taking, hostegeng, conspiracy to harbor illegal aliens

and harboring illegal aliensOn August 22, 2006, a Supeding Indictment was filed
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adding a charge of possession a aka firearm in a crime afiolence, in violation of 18
U.S.C. 8 924(c). Following a failed plea agjuy, Movant was convied on all counts by
a jury and was sentenceal an effective life sentenceMovant appealed, and the Nint
Circuit reversed and remanded.

On remand, Movant entered into a writfdaa agreement and entered a guilty pl
on the firearms charge on October 20, 200 July 6, 2011, Movant was sentenced
prison for 480 months, with credit for time served. Movant filed an Amended Notig
Appeal from his resentencing and subsequeslyntarily dismissed the appeal on Marg
13, 2012.

On September 19, 2016, Movant filed his original Motion to Vacate, Set Asid
Correct Sentence pursuanta® U.S.C. § 2255, arguing thiis sentence pursuant to 1
U.S.C. § 924(c)(1)(A) is ummstitutional in light oflohnson v. United Sates,  U.S.
135 S. Ct. 2551 (2015) (decttldune 26, 2015). Counselsvsubsequently appointed an
filed an Amended Motion to Vacate ¢D. 11), raising the same claim undehnson and
adding additional argument. In iteesponse, Respondent argues tbelinson is
inapplicable, the motion is untimely, and Movant waived his rights to bring the pre
claim. Movant’s reply focuses @ohnson’'s applicability and does not address the statl
of limitations or waiver issues.

On July 24, 2017, the R&R was filetecommending that the Amended 8§ 22f
Motion be dismissed with prejudice. (Doc.Rdhe Court ordered supplemental briefin
which was completed June 27, 2018.

II.  LEGAL STANDARD

A district judge may designate a magisraudge to submit proposed findings q
fact and recommendations for the dispositmapplications for post-trial relief by
individuals convicted of criminal offenses. B8S.C. 8§ 636(b)(1)(B)If any party files a

written objection to the proposed finding-darecommendations, the district judge “sheé

make a de novo determination of thopertions of the proposed findings angd

recommendations to which obfem is made.” 28 U.S.C.&36(b)(1). The district judge
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“may accept, reject, or modify, in wholeiarpart, the findings orecommendations made
by the magistrate judge.fd.
1. ANALYSIS

The Amended § 2255 Motiongaests that the sentenoeposed under 18 U.S.C

8 924(c) be vacated as the crimseunconstitutionally vague unddohnson v. United

Sates, U.S. _, 135 S. Ct. 2551 (2015). Movant contends that the motion is timel

under 28 U.S.C. § 2255(f)(3) becausevds filed within one year aftéielch v. United
Sates, U.S. |, 136 S. Ct. 12%2016), was decided and mait#nson retroactive to
cases that are final on direct review. Argoother things, Respondent contends that the
motion is untimely because it was filed mdn@an one year after Mant’'s judgment of
conviction became final and 8 22(f)(3) does not apply becauthere has not been a new
right recognized by the United States Supe Court. The R&R recommends that the
Amended § 2255 Motion be dismissed as ualynbecause the original motion was filed
on September 19, 2016, mdhan one year aftdohnson was decided and any claims not
based onJohnson would be untimely based on the dais conviction was final. After
briefing regarding the R&R was comefe, the Ninth Circuit decidetnited States v.
Blackstone, 903 F.3d 1020 (9th CiBept. 12, 2018), holdingdhthe Supreme Court ha

not extendedohnson to sentences imposed pursuant to 18 U.S.C. § 924(c).

UJ

A prisoner in custody under sentenceaofederal court may move the court to
vacate, set aside, or corrélese sentence on theaymd that the sentea was imposed in
violation of the Constitution or federaMawithin one year of the latest of:

(1) the date on which the judgmaeuitconviction becomes final;

(2) the date on which the impedimemd making a motion created by
governmental action in violation ¢fie Constitution or laws of the United
States is removed, if the movaméas prevented from making a motion by
such governmental action;

(3) the date on which the right assenteals initially recognized by the Suprempe
Court, if that right has been newtgcognized by the Supreme Court and
made retroactively applicable tases on collateral review; or

(4) the date on which the facts supportithg claim or claims presented could
have been discovergdrough the exercise of due diligence.
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28 U.S.C. 8§ 2255(f). In this case, the issuehgther the one-year limitations period rg
from the date on which the contian became final or “the date on which the right asser
was initially recognized by the Supreme Caoiiirthat right has been newly recognized &
the Supreme Court and made retroactivelyliepple to cases on collateral review.” 2
U.S.C. 8§ 2255(f)(1), (3). Movant contendsittthe one-year limitations period ran fror

the date the Supreme Court issiféglch, makingJohnson retroactive, which would make

the Amended 8§ 2255 Motidimely, but only ifJohnson applies to this case. The Couf

does not decide wheth®felch recognized a new right becaysinder the Ninth Circuit’s
decision inBlackstone, Johnson does not apply.

In Johnson, the Supreme Court held that thetpaf the definition of a “violent
felony” in 18 U.S.C. § 924(e)(2)(B) that inces any felony that “involves conduct th;
presents a serious potential ridkphysical injury to another” is unconstitenally vague.
135 S. Ct. at 2563. The new right recognizetbhmson was made retroactively applicabl
in Welch. 136 S. Ct. at 1268. Ifessionsv. Dimaya, U.S. , 138&. Ct. 1204, 1210,
1216, 1223 (2018), the Supreme Court conclutata similar part of the definition of &
“crime of violence” in 18 U.S.C. § 1B) also is unconstitutionally vague.

In Blackstone, the Ninth Circuit held thalohnson did not announce a new rule thé
is applicable to the part ofeldefinition of a “crime of violece” in 18 U.S.C. 8§ 924(c) that
includes a felony “that by its nature, involvesubstantial risk that physical force again
the person or property of another may be usetie course of committing the offense
903 F.3d at 1028. The Ninth Circuit expsy stated that the Supreme Court has |

recognized that part of 8 924{s definition as void for vagumess in violation of the Fifth

Amendment.ld. Movant’'s sentence was based 0923 (c), not § 924(e). Therefore, the

one-year limitations period ran from tleate on which the judgment of Movant’
conviction became final, and the Anted 8§ 2255 Motion is untimely.

Because the Amended § 22B%otion is time-barred undebUnited States v.
Blackstone, 903 F.3d 1020 (9th Cir. Sept. 12, 2DXBe Court does not reach the remaind
of the R&R.
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IT IS THEREFORE ORDERE that Movant's Objections to the Report an
Recommendation of the Magistrate Judge are overruled.

IT IS FURTHER ORDERED that th Report and Recommendation of tH
Magistrate Judge is acceptedyowith respect to its remmmendation that the Amende
§ 2255 Motion be dismissed wigirejudice as untimely, artle remainder of the R&R is
rejected as moot.

IT IS FURTHER ORDERED that Movarernardo Mancinas-Flores’s Amende
Motion Under 28 U.S.C. § 2255 (Ddrl) is dismissed with prejudice.

IT IS FURTHER ORDERED that the €&k enter judgmentccordingly and
terminate this action.

IT IS FURTHER ORDERED that a certifi@abf appealability and leave to proce€
in forma pauperis on appeale denied because juristsreason would not fid debatable
the Court’s denial of the Amend& 2255 Motion as untimely undBlackstone.

Dated this 26th day of February, 2019.

N 0L ks

Neil V. Wake
Senior United States District Judge
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