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&#039;s Retail Holdings Incorporated et al Doc.

WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Omar Vallejo Dominguez, No. CV-16-03242PHX-JAT
Plaintiff, ORDER
V.

Macy's Retail Holdings Incorporated, et all,

Defendants.

Plaintiff Omar Vallejo Dominguez (“Plaintiff”) filed this action under the Fai

Credit Reporting Act (“FCRA”), 18J.S.C. § 1681%-(2012), against Defendants Macy]
Retail Holdings, Inc. (hereinafter, for purposes of this Order only, “DefendaRtinsa,
Inc., Chase Bank, USA, N.A., and Synchrony BanRending before the Cour
is Defendant’s Motion to Dismiss Plaintiff's Complaifdr Failure to State a Claim
(“Defendant’s Motion,” Doc. 19). The Court now rules on Defendant’s Motion.
l. BACKGROUND

Between November 2&8ndDecember 1, 2015, Plaintiff obtained both his Equif
and Experian credit files. (Doc. 117, 18). Thesereditreports described Plaintiff's

' In a footnote, Defendant states that it “is not the proper party as it doe:
handle reportlng of Macy’s customers’ credit accounts” and, instead, FDS Bank i
proper Rarty. (Docs. 19 at 2 n.1; 26 and). However, because Defendant did
establish its argument for dismissal on this basis, the Court did not consider Defen
statement in ruling on Defendant’s Motion.

2 Synchrony Bank has been dismissed with prejudice by stipulation of the pa
(SeeDoc. 31).
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consumer credit account with Defendant as being “chaoéfed (Id. at 19, 10, 17, 18).
Around March 17, 2016, Plaintiff sent letters to Experian, Equifax, and Trans U
disputing the charge offld. at 119). Although Plaintiff does not state the contents

nion

these letters, Plaintiff does not appear to have disputed the accuracy of Defendan

chargeeff designation but, rather, disputed the practice of reporting the charge off

monthly, as opposed to just ondéd. atf{25-28, 32-33). Plaintiff alleges that his
disputes were forwarded to Defendantd. (at 20). Despite Plaintiff's dispute,
Defendant continued to monthly report the charge off on Plaintiff's consumer acc
(Id. at 119123, 24). Plaintiff alleges that no date was clearly attributable to the chargg
thus making it appear that Defendant was “charging off the account again, month
month.” (d. at 1114, 15).

. SUBJECT MATTER JURISDICTION

The Court must raise issues concerning its subject matter jurisdiction, incld
Article 1l standing,sua sponteBiggs v. Best, Best & Kriegefl89 F.3d 989, 998 n.7
(9th Cir. 1999). Article Il standing is an “indispensable part” of a plaintiff's cas@n
v. Defenders of Wildlifes04 U.S. 555, 561 (1992). To demonstrate Article 11l standing
plaintiff must show: “(1) an injuyn-fact, (2) causation, and (3) a likelihood that tf
injury will be redressed by a decision in the plaintiff's favddtiman Life of Wash. v.
Brumsickle 624 F.3d 990, 1000 (9th Cir. 2010) (quotations omitted).

An injury-in-fact is “an invasion of a legally protected interest which
(a)concrete and particularized, and (b) actual and imminent, not conjecturg
hypothetical.”Lujan, 504 U.S. at 55%0 (citations and quotations omitted). $pokeo,
Inc. v. Robinsthe Supreme Court further emphasized that “an injury in fact must be
concrete and particularized,” even in the context of a statutory violatig
136S. Ct. 1540, 1548 (2016).

An injury is particularized if it “affect[s] the plaintiff in a personal and individu

® Black’'s Law Dictionary deflnes “charge off” as “[tjo treat (an accoJ
receivable) as a loss or expense because gayment is unlikely; to treat as a bad
Charge Off Black’s Law Dictionary(10th ed. 2014)
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way,” while an injury is concrete if it is “real, and not abstradd.” (quotations and
citations omitted). Both tangible and intangible injuries can be condcetat 1549.
Within the realm of statutory rights, although Congress’ judgment is “instructive
important, . . . Congress’ role in identifying and elevating intangible harms does not
that a plaintiff automatically satisfies the injun/fact requirement whenever a statu
grarts a person a statutory right and purports to authorize that person to sue to vin
that right.”Id.

The distinction between a statute simply conferring a rigkgue as opposed tq
designating an injurn-fact for Article Il standing purposess particularly prevalent
where the right is procedural rather than substantteat 154950. For example, in
Spokeop the defendant allegedly violated the FCRA by willfully failing to “folloy
reasonable procedures to assure maximum possible accuracy of consumer fepot
at1545 (citing 19U.S.C. 81681e(b)). The FCRA authorizes “either ‘actual damages]
statutory damages of $100 to $1,000 per violation, costs of the action and attorney’
and possibly punitive damagedd. (citing 15 U.S.C. § 1®&1n(a)). While the Suprems
Court renderedno opinion as to whether the-iasue procedural FCRA violation
constituted a “concrete injury” sufficient to confer standing on the plaintiff, the C
indicated that some statutory violations could be sufficiently procedural or technic
fail the “concrete injury” requiremenid. at 1550.

In Strubel v. Comenity Bankhe Second Circuit Court of Appeals (the “Seco
Circuit”) interpretedSpokeoto mean “even where Congress has accorded proced
rights to protect a concrete interest, a plaintiff may fail to demonstrate concrete |
where violation of the procedure at issue presaatsmaterial risk of harmo that
underlying interest.” No. 528-cv, 2016 WL 6892197, at *&d Cir. Nov. 23, 2016)
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(emphasis added). Applying this principle, the Second Circuit decided whether a platntiﬂ

suing for the violation of four procedural disclosure rights guaranteed by the Tru
Lending Act, alleged an injury-in-fadd.

The Second Circuit held that the plaintiff demonstrated a concrete injur
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response to the defendant’s failure to provide notice that: “(1) certain identified congume
rights pertain only to disputed credit card purchases not yet paid in full[;] and (2) &
consumer dissatisfied with a credit card purchase must contact the creditor in writing o
electronically.”ld. The Court held that these disclosure requirements “do not operate in :
vacuum” but, rather, serve “to protect a consumer’s concrete interest in ‘avoid[ing] the
uninformed use of credit,” a core object of the TILAd. (quoting 15U.S.C. 81601(a)).

The Court noted that a creditor’s failure to give such notice gives rise to a “risk of| rea
harm’ to the consumer’s concrete interest in the informed use of cridit(€iting
Spokep136 S. Ct. at 1549). Thuke plaintiff's bare procedural allegations were enough
to demonstrate the “concrete injury necessary for standithg.”

However, the plaintiff failed to demonstrate a concrete injury resulting from|the
defendant’s failure to provide notice pertaining to: (1) bilergor claims under
automatic payment plans; and (2) the defendantda@30response obligations to reported
billing errors.ld. at *6-7. As to the first notice, the plaintiff never alleged that she agreed
to an automatic payment ptarand the defendant did not offer an automatic paymen
plan during the time at issulel. at *6. Thus, the plaintiff failed to allege a “material rigk
of harm” as a result of the defendant’s nondisclosurthefinformation.ld. As to the
second notice, the defendant’s response obligation only arose upon a consume
complaint of a billing errorld. at *7. Because the plaintiff never had a reason|to
complain of a billing error, she could not show a concrete injury because she never h:
use for the informatiord.

The Second Circuit’'s reasoning was paralleledh®y Eleventh Circuit Court of
Appeals (the “Eleventh Circuit”) in Nicklaw v. CitiMortgage, In¢.839 F.3d 998
(11thCir. 2016). In Nicklaw, New York law provided a cause of action against a
mortgagee who failed to timely file a certificate of discharge with a county once a
mortgage was satisfied. 839 F.3d at 1000. The Eleventh Cheldtthat the plaintiff

failed to allege a concrete injury because:

His complaint does not allege that he lost money because [the
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defendant] failed to file the certificate. It does not allege that
his credit suffered. It does not even allege that he or anyone
else was aware that the certificate of discharge had not been
recorded during the relevant time period.

Id. at 1003. Thus, while the defendant’s conduct could “form the basis of a cau
action in a court of New York,” the plaintiff did not suffer “some harm or risk of hg
from the statutory violation to invoke the jurisdiction of a federal coldt.”

Finally, the Eighth Circuit Court of Appeals (the “Eighth Circuit”) used simi

reasoning as the Second and Eleventh CiraniBraitberg v. Charter Communications

Inc., 836 F.3d 925 (8th Cir. 2016). IBraitberg the plaintiff sued his former cable

company under the Cable Communications Privacy Act, 47 U.2E1@®), for retaining

his personally identifiable information for years after he cancelled his cable sen
836F.3d at927. The plaintiff argued thalhe defendant’snereviolation of his statutory

right constituted an injurin-fact sufficient to establish Article 1ll standing withoat

further allegationof an “actual injury” arising from the defendant’'s retention of h
personal informationd. at 928-29. The Eighth Circuit disagreed, noting that the plain
failed to allege that thdefendantdisclosed any information to a third party, that af
outside party accessed the information, or thad#fendanused the information in any
way during thedisputed period of timdd. at 930. Thus, the Eighth Circuit held that th
plaintiff lacked standing because he had identified “no material risk of harm from
retention; a speculative or hypothetical risk is insufficielat.’at 930.

Here, Plaintiff alleges that the Defendant’s practice of reporting a charge
monthaftermonth on Plaintiff's consumer credit files is potentially misleading to fut
lenders. (Doc. 1 at 19| 15). However, Plaintiff does not allege that anyential creditor
was msled or that Plaintifivas denied credit based on Defendant’s practices. Furtl
Plaintiff does not allege that Defendant’'s underlying charge off was inaccurate.
while Plaintiff alleges that a charge off is a “derogatory piece of information

depresses one’s credit score,” Plaintiff does not allege that it is Defendant’s alle
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misleading reporting that has lowered Plaintiff's credit séotéke the plaintiff in
Braitberg Plaintiff has failed to allege any concrete harm besides Defendaerts

violation of the FCRA. Thus, Plaintiff has not alleged an injurjact, the Court lacks

subject matter jurisdiction over his claimsiowever, because Plaintiff might be able {o

make more concrete allegations, Plaintiff will be given an opportunity to amend.
[Il.  CONCLUSION

For the foregoing reasons,

IT IS ORDERED dismissing Plaintiff’s actionwithout prejudice because the
Court lacks subject matter jurisdiction over this case. The Clerk of the Court shall
judgmentof dismissal for lack of jurisdiction, without prejudice, ib days if Plaintif
fails to amend his Complaint as to all Defendants, including any defaulted Defen
within 14 days of this OrderThe default entered against Defendant Famsa, |

(Doc. 28), is vacated without prejudice.

IT ISFURTHER ORDERED denying Defendant’s Motion to Dismiss Plaintiff’$

Complaint (Doc. 19) as moot, without prejudidessuming Plaintiff fles an amended

ente

dant

U7

Complaint, all Defendants shall answer or otherwise respond to the amended Complai

within 14 days of the filing of the amended Complaint.
Dated this 27th day of December, 2016.

* Indeed, it is unclear from the face of Plaintif’'s Complaint whether he is alleging
that he is harmed by a lowered credit score or the potential confusion caused t

prospectivelenders who “look beyond the simple credit score to 'Sudge whether a

consumer meets the guidelines for a mortgage loan.” (Doc. 1 at § 15(c

).

° Because Plaintiff's allegations as against Defendant Macy’s Retail Holdings are
materially similar as against Famsa, Inc. and Chase Bank, USA, N.A., the Court"

reasoning in finding no subject matter jurisdiction oweintiff's claims against
Defendant Macy’s Retail Holdings is the same as to all other Defendants.
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