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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Pauline R. Turchetta, No. CV-16-3244-PHX-DKD
Plaintiff,
V. ORDER

Commissioner of Social Security
Administration,

Defendah

Pauline R. Turchetta appeals from the deoidier application for benefits by th¢
Social Security Administration. This Caunas jurisdiction purant to 42 U.S.C. §
405(g) and, with the parties’ consent to didrate Judge jurisdiction, pursuant to 2
U.S.C. § 636(c). Turchettargues that she is entitled hbenefits because the AL.

decision is not supported by substantial evideaind contains legal errors. (Doc. 20) As

detailed below, the Court agrees.
Background
Turchetta’s past relevant work was a binding and cutting machine operatg
digital copy machine operator, in customer garyvand as a supervisor. (Tr. 64-65) H
alleged onset date of disability was December 1, 2012. (Tr. 20)
Administrative Hearing. On January Z8)15, ALJ Christa Zamora conducted

hearing where Turchetta and vocational exdesavid Janus testified. (Tr. 41-68

Turchetta testified that thahe had “constant pain” from aatein her stomach and a ba
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hernia, arthritis in her hands and lower hafiiromyalgia, “tingling” in her hands and
feet from her diabetes, and fatigue. (Tr. 47, &he also testifiethat she was missing 4
portion of her left lungand had trouble breathing. (A7) To manage her valley feve
symptoms, she stayaside on “bad air days.” (Tr. 59) She testified that her mef
health symptoms hadecently increased in intensity and she was taking anxiety
depression medications. (Tr. 58-59) Shdfted that she goes ta doctor appointment|
at least twice a week. (Tr. 54)

Turchetta testified that her daughter and her daughter’s boyfriend drove H
California in 2012 and they stopped hourtyaccommodate her pain. (Tr. 49, 52-5
She testified that she has not traveled since then. (Tr. 48-49) She testified that sk
to walk as much as she can but caly omanage a “couple blocks.” (Tr. 58)

Turchetta further testified that she hagkd marijuana oncensie 2012. (Tr. 53)
She stated it was recreational but also thatdoetors encouraged her to end her use
pain medication. (Tr. 54)

Turchetta testified that she had surgeryefgair a tear in her left shoulder and th
a similar surgery for her right shoulderdhleen scheduled. (Tr. 47) She also H
hepatitis C and chronkidney disease. (TBO) She was experieimg undiagnosed vein
problems and, at the time of the hearihgd been undergoing additional testing at t
direction of a cardiologist. (Tr. 50-51) &lnad also had two carpal tunnel surgeri
which improved hepain but she was still experiencimgakness in her hands, numbne
in her fingertips, and problentsrning a doorknob.(Tr. 55) Turchettdestified that she
could sit for 15-20 minutes at a time before skeded to stand up or lie down. (Tr. 44
She further testified that she could not fifiore than five pounds and could not bef
over. (Tr.55, 57)

Vocational expert David Janus testifiedIr. 63-67) The ALJ asked VE Janu
about a hypothetical person with Turchattbackground who was limited to mediun
exertion with “occasional climbing ramps amsthirs, ladders, ropes, and scaffold

occasional balance, heighs)d occasional to [sic] movingachinery; frequent handling
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and fingering; frequent overhead reachingg drequent exposure to dusts, fumes, and

pulmonary irritants.” (Tr. 64) VE Janussponded that all past work could b

e

performed. (Tr. 64) It appears that the JApresented this hypothetical based on the

limitations proposed by the State &y medical consultantsCdmpare Tr. 30with Tr.
64) If the limitations were modified to §ht exertional,” the copynachine operator ang
customer service positions coudtll be performed. (Tr. 64)f limitations were further
modified so that the handling, fingeringnd reaching categories were limited
occasional, then past workould not be possible. (T6B5) Instead, the only positior
available would be a counter clerk. (6B8-66) That positiomnvould permit a maximum
of ten percent allowance for being off-tatdss than one absence per month, and wo
require standing six of eight hours a day. (Tr. 66-67)

ALJ Decision. The ALJ’s ecision tracked the requisite five step process. Fi

the ALJ found that Turchetta thanot engaged in any substantial gainful activity since
alleged onset date. (Tr. 23) Next, the Atdnd that Turchetta had the following seve
impairments: carpal tunnelyndrome, osteoarthritis of éhhand, left de Quervaines
rotator cuff syndromeén both shoulders, valley fevetervical lymphadenopathy on thg
left, and obesity. (Tr. 23) Aw=levant here, the ALJ fouridat Turchetta’s fiboromyalgia,
spondylosis, radiculopathy, @miabetic peripheral neuropathy were not severe. (Tr.
26). The ALJ found that none of Turchéftasevere impairments met or medicall
equaled the severity of a listed impairment. (Tr. 26)

The ALJ found that Turchi&'s “statements concerning the intensity, persister
and limiting effects of [her] symptoms [we]m®t entirely credible.” (Tr. 28) The ALJ
gave little weight to the Tird Party Function Reportubmitted by Turchiga’s mother
and little weight to the opinions provided Byrchetta’s treatingrovider, Renee Ostin,
FNP-C. (Tr. 27, 29) Insteadhe ALJ gave significant weight to the State Agen
medical consultants. (Tr. 30)

The ALJ concluded that Turchetta couyérform her past relevant work as

digital machine operator, customer service representadive, supervisor. (Tr. 32)
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Accordingly, the ALJ found that Turchet@did not meet the Social Security Act’s
definition of disability. (Tr. 32)

U7

Standard of Review

This court must affirm the ALJ’s findirggif they are suppat by substantial
evidence and are free from reversible errbtarcia v. Sullivan, 900 F.2d 172, 174 {9
Cir. 1990). Substantial evidence is madten a mere scilif, but less than a
preponderance; it is “such relevant e@nde as a reasonable mind might accept|as
adequate to support a conclusiorrichardson v. Perales, 402 U.S. 389, 401 (1971). In
determining whether substantial evidensapports the ALJ's decision, the couft
considers the record as a wiolveighing both th evidence that supgerand that which
detracts from the ALJ's conclusionsReddick v. Chater, 157 F.3d 715, 720 {9Cir.
1988). The ALJ is responsible for resaly conflicts, ambiguity, and determining
credibility. Andrews v. Shalala, 53 F.3d 1035, 1039 {9Cir. 1995); Magallanes v.
Bowen, 881 F.2d 747, 750 {0Cir. 1989). Thus, the Court must affirm the ALJJs
decision where the evidence cmlgsed in its entirety subantially supports it and the
decision is free from reversibéror. 42 U.S.C. 8§ 405(giHammock v. Bowen, 879 F.2d
498, 501 (Y Cir. 1989).

Analysis

Fibromyalgia. On appeal, Turchetta fiesgues that the ALJ should have found

that her fibromyalgia was a severe conditigdoc. 20 at 14-15; Doc. 26 at 2-3) Unde

B
=

Social Security Ruling (“SSR”) 12-2p, onaf the criteria for determining that amn

applicant’s fibromyalgia is a medically detanable impairment requires (1) a history of

~—+

widespread pain, (2) evident®m a medically acceptabkource documenting at leas
11 of 18 tender points, and (3) evidencattiother disorders that could cause the
symptoms were excluded?012 WL 3104869 at 2-3. Defgant appears to concede, as
they must, that Turchi&&a’'s medical record shows a histarsf widespreadgain and that
her broad testing shows that other disordédrsh could have caused the symptoms were

excluded. (Doc. 21 at 4-5) Instead, Deferidargues that Turchetta’s fibromyalgia was
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never diagnosed by a licensed medical physias required by SSR 12-2p. (Doc. 21

4) This is incorrect: Turchetta’'s fibromga was diagnosed by Ronald Burns, M.D.

when he found 17 of 18 tmgr points during his examitian of her on May 5, 2014.
(Tr. 719)

The State Agency’'s coulative examiner notedthat Turchetta alleged
fiboromyalgia and included fibromyalgia ithe “Past Medical History” and “History of
Present lliness” sections thfe report. (Tr. 347-48) Hower, the report does not contai
any other reference to, or evaluation for, dilyalgia. (Tr. 350-51357) Accordingly,
the only apparent conclusion is that the citasive examiner dighot examine Turchettal
for fibromyalgia.

The State Agency medicalonsultants, like the ALJfound no evidence of
fibromyalgia trigger points at the initial denilgvel. (Tr. 364, 378) This was in erro
because the consultants’ own notes staterdinyalgia diagnosed Dr. Nolan 7-2010.
(Tr. 378, 379) At the recomeration level, the consulits’ notes acknowledge tha
Turchetta’s medical records show she was pa@sftv trigger points iduly 2013 and that
she was diagnosed with “fiboromyalgia w/triggmint tenderness” ilugust 2013. (Tr.
452, 466) However, there is no acknowledgatrof these recordsnd no inclusion of
this diagnosis in the medicabnsultants’ conclusions.

Because Turchetta meets the critegsiablished by SSR2-2p, the ALJ should
have found that her fibromyalgia was a medically determinable impairment. This n
that Turchetta’s fibromyalgiashould have beerincluded in tle ALJ's disability
determination process. 20 C.F.R. 8§ 404.15Z8is error was ndtarmless. Moreover,
the ALJ’'s reliance on the &t Agency’s consultative aminer report was misplace
since that report did not include any fibromyalgia evaluation. Accordingly, the me
consultants’ evaluation wasot entitled to “significantweight” because it did not

acknowledge or address her fiboromyalgia. (Tr. 30)

! She had been previously diagnosedhwiibromyalgia by a licensed medica
physician but those medicalo@ds did not also include a specific number of trigg
points. (Tr. 398)
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Turchetta’s Testimony. An ALJ must emggain a two-step analysis in evaluating

the credibility of a claimant’s teamony regarding alleged symptomS&molen v. Chater,
80 F.3d 1273, 1290 t(QCir. 1996). First, the ALJ nsti determine whether there i

objective medical evidence dn underlying impairmenthat could reasonably be

UJ

expected to produce ghalleged symptoms.ld. at 1281. Secondyhen there is no
affirmative evidence gigesting malingering, the ALJ muaiso set forth “specific, clear
and convincing reasons” before it can rejectaamant’s testimony about the severity of
symptoms.|d. at 1283-84.See Dodrill v. Shalala, 12 F.3d 915, 918 {oCir. 1993). The
clear and convincing standard is the mosglened standard in Social Security Lay
Moore v. Soc. Sec. Admin., 278 F.3d 920 (8Cir. 2002). Once an underlying impairment
is verified, an ALJ cannot esa lack of full and objectivanedical corroboration to rejec
a claimant’s subjective symptom€otton v. Bowen, 799 F.2d 1403, 1407 {xir. 1986),

superseded by statute on other grounds as stated in Bunnell v. Sullivan, 912 F.2d 1149
(9th Cir.1990). To support a finding thatetlsymptoms are noteaulible, the ALJ must

=

offer specific findings properly supported byethecord in sufficient detail to allow a
reviewing court to review the finding®r permissible grounds and freedom from
arbitrariness. 1¢.) Moreover, the mere fact thdturchetta engages in some daily
activities does not in any way datt from the credibility as tber overall disability, as a
claimant does not need to be “utterlgapacitated” in ordeto be disabled.Vertigan v.

Halter, 260 F.3d 1044, 1050 t?%ir. 2001). Such activities afaily living can only be

used to reject a claimant’s testimony if those activities actually show that a claimant ca

work or they are inconsistent with a claimtia testimony regardg what he or she car
do. (d.)
The ALJ found that Turchetta’s “allegatioregarding the severity of her physica

—

symptoms and limitations areot supported by the obj@ee clinical findings and
observations contained in the record.” (Tr) 38s noted above, this generic conclusion

is inaccurate because Turchetta’s objectlieical findings included a diagnosis of
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fibromyalgia by a treating physician. Moreyas detailed below, the citations providg
by the ALJ were insufficient to support this conclusion.

First, the ALJ points to a treatment natbere Turchetta “stated she was stress
Nevertheless, [Turchetta] reported her meiibcawas working and €hwas doing well.”
(Tr. 30) The ALJ doewsot further explain how this “Hiery of Present Iliness” notg
about the efficacy of her pamedication and her self-desaczib ability to manage stres:
undermines Turchetta’s credibilignd any such contradictios not readily apparent tg
the Court. The ALJ also statdldat “Turchetta testified &t she had difficulty breathing
but her treating provider indicated thatr lepirometry was normal and oximetry wa
98%.” (Tr. 30) This assertion about her tieg provider’s recordbias no citation to the
record and so it does notgport the ALJ’s conclusion.

Next, the ALJ notes thaturchetta “had a colostonfgr her conditions but there
were no subjective urinary changes.” (Tr. 3Dhere is no further explanation and it
unclear how the absence of urinary changafier a partial colostomy and before th
reversal procedure—underrem Turchetta’s credibility.

The ALJ then states that Turchetta’seéting provider indicated she could retu
to all of her normal activities” and cites @aopost-carpal tunnel swegy plan written by a
physician assistant in September 2012r. 30) The ALJ does not explain how thi
comment, written about one of Turchetta’s seweneditions beforder alleged disability
onset date, undermines Turchetta’s credib#éibout her on-going pa Later, the ALJ
again points to this note to conclude thia record doesot support Turchetta’s self-
imposed limitations. (Tr. 31)Specifically, the ALJ contsds this post-carpal tunne
surgery note with the consative examiner’'s report. (Tr. 31) The consultative

examiner’s report was written six months laded discussed Turchetta’s return to wo

after the surgical reversal of her colostomhis compares applds oranges and does$

not support the ALJ’s conclusions.
Next, the ALJ notes that Turchetta ov&d her pain medication. (Tr. 30-31

Although unwise, using additional pain medication implies that Turchetta was, in
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experiencing pain. The AlLdlso states that although Turchetta “is obese and dogtors
recommended she exercise, [shel] miot comply with her exerse program.” (Tr. 31) In
support of this, the ALJ ciseto two medical records amhe physical thepy record.
The two medical records note that Turchettasdua exercise but do not indicate that she
was out of compliance with an exercise peyg. (Tr. 288, 502)The physical therapy
record notes that Turchetta acknowledged non-compliance tiwthhome exercise
program for her shoulders during the one day between heraficstsecond physica
therapy sessions. (Tr. 748) This isolatadident of non-compliance for shoulder
treatment does not implicate thedibility of her pain testimony.

Finally, the ALJ stated that Turchetta Hadovided inconsistent statements.” (T¥.

31) However, theecord citations in the decision awt establish inconsistency. Fg

-

example, the ALJ contrasts a February 26&B-report where Turchetta wrote that she
was not able to perform housework withJane 2014 medical record where Turchefta
reported pain after attempting housework. @ The earlier self-report also noted that
she had a colostomy bag and was not ablpetform her normal activities. (Tr. 153
Thus, when viewed in contexdny change in her ability fwerform housework is readily
explained. Moreover, her ability to perforsome housework is not dispositive to h
disability claim. Garrison v. Colvin, 759 F.3d 995, 1016 {SCir. 2014).

The ALJ also alleged that Turchetta stated that she thifficulty sleeping” but

11%
—_

did not provide a citation for this conclusiondathis was not part of Turchetta’s hearing
testimony. (Tr. 31) Accordingly, the Cowrill not consider this to support the ALJ'$
conclusions.

The ALJ noted that Turchetta testifiedtlshe did not currdély use marijuana and
that she testified that she hased it in the past. (Tr. 31The ALJ then used these twp
statements to conclude thée information provided by Tohetta “may not be entirely
reliable.” (Tr. 31) The Court disagrees tlmar statements suppa@tich a conclusion:
acknowledging one incident of past uadile disclaiming all current use does ngt

implicate Turchetta’s reliability.
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Next, the ALJ stated that Turchetléeged “extremely limited daily activities” but

“she was able to travel to California.” r(T31) However, Turchetta testified that he

daughter and her daughter'syliriend drove her to Califoraiin 2012 and they stoppe(
hourly to accommodate hpain. (Tr. 49, 52-53)

The ALJ contrasted Turchegaallegation of debilitatingpack pain with citations
to two medical records whichoted a “normal gait.” (Tr. 31) However, these recof
were focused on managing her diabetas managing her vallefever and asthma; both
records noted a normal gait as part of mpeehensive checklist afystems. (Tr. 493-
516) In other words, these are not medreabrds that includedng actual examination
of her gait or back pain. Accordinglfthese citations do not support the ALJ
conclusion that Turchetta’s “conghts are overstated.” (Tr. 31)

As detailed herein, the ALJ has not proddpecific, clear, or convincing reasor
to discount Turchetta’s testimony and se tourt cannot conduct a meaningful revie
of the decision. Brown-Hunter v. Colvin, 806 F.3d 487, 493-94 {oCir. 2015). This
constitutes non-harmless legal error.

Remand

The decision to remand aseafor additional evidence or for an award of benef

is within the discretin of this court. Svenson v. Sullivan, 876 F.2d 683, 689 {9Cir.

1989). The court can remand a case wisttructions to award benefits when

(1) the record has been fully \addoped and further administrative
proceedings would serve no usefulrpose; (2) the ALJ has failed to
provide legally sufficient reasons foejecting evidence, whether claimant
testimony or medical opinion; an 3(3f the improperly discredited

evidence were credited as true, thkJ would be required to find the

claimant disabled on remand.

Garrison v. Colvin, 759 F.3d 995, 1020 {(9Cir. 2014). Here, all three parts of this te
have been met. First, the record wa#ly developed and further administrativ
proceedings would impermissibly aNothe “ALJ to have a mulligan.”Id. at 1021.
Second, as described abottee ALJ's should have foundah Turchetta’s fibromyalgia
was a medically determinable impairmentMoreover, the ALJdid not provide a

sufficient explanation for rejecting her pagstimony. Finally, if the ALJ had crediteq
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her testimony as true, the ALJ uld be required to find th&turchetta was disabled. (Tr

48 55, 66, 67)

IT ISTHEREFORE ORDERED that Pauline R. Turchettaclaim for disability
is remanded to the Commissioner of the So8eturity Administration for an award o
benefits.

IT ISFURTHER ORDERED that the Clerk of the Court shall enter judgme]
accordingly. The judgment will serve as the mandate of this Court.

Dated this 30th day of October, 2017.

-

David K. Duncan
United States Magistrate Judge
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