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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Tracy Nicole-Picket No. CV-16-03262-PHX-DGC
Plaintiff, ORDER
V.

Wells Fargo Bank, N.A., et al.,

Defendants.

Plaintiff Tracy Nicole-Pickett has assaitclaims against Defendants Wells Faryg
Bank, N.A., U.S. Bank National Associatiadortgage Electronic Registration System
Inc. (MERS), and other Defendants who haw¢ appeared in this action. Defendan
Wells Fargo and U.S. Bank hawéed joined motions to @miss, Plaintiff has filed a
motion to remand, and the Court schedula case management conference

December 7, 2016. This order will grebefendant Wells Farge’motion and dismiss

Plaintiff's remaining claims fofailure to prosecute under Ru1(b) of the Federal Rules

of Civil Procedure.
l. Wells Fargo’s Motion to Dismiss.
Defendant Wells Fargo argu#sat Plaintiff's claims against it are barred by r¢

judicatabecause Plaintiff previouslsued Wells Fargo on the same claims in this Col

and Judge Wake dismissed her claims witdyyalice. Three elements are required for

res judicata to apply: (1) an identity ofrhs, (2) a final judgmd on the merits, and

(3) privity between parties.Tahoe-Sierra Pres. Council, dnv. Tahoe Reg’l Planning
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Agency 322 F.3d 1064, 107Bth Cir. 2003). An idntity of claims ebsts when two suits

113

arise from “the same trangamnal nucleus of facts.”Id. at 1078 (quotingOwens V.
Kaiser Found. Health Plan, Inc244 F.3d 708, 714 (9th Cir. @D)). “Res judicata bars
relitigation of all grounds of resery that were asserted, amutd have been asserted, in
previous action between the parties, vehéine previous action was resolved on t

merits.” Id. (quotingUnited States ex rel. Bgs v. Northrop Corp.147 F.3d 905, 909

a

he

(9th Cir. 1998)). “It is immaterial whethethe claims asserted subsequent to the

judgment were actually pursued in the actiaat thd to the judgmentather, the relevant
inquiry is whether they codlhave been brought.”ld. (quoting Barajas 147 F.3d at
909).

The action before Judge Wakeearson v. Wells FargoCV-14-00726-PHX,
involved claims by Plaintiff (in her previousarried name) against Wells Fargo. Tk
suit was based on a trustee’s sale of Eifisn home for failure to make mortgaged
payments. Plaintiff allegethat Wells Fargo could not gduce her note and prove it

right to foreclose, that a third party patf her mortgage, that her note was impropet

transferred to an investment vehicle, andttRlaintiff made her mortgage payments.

CV-14-00726, Doc. 14. Aér affording Plaintiff thre opportunities to amend he
complaint, Judge Wake disssed her claims against Welargo with prejudice and
judgment was entered against h8eeCV-14-00726, Docs. 38, 39.

Plaintiff's claims in this case are nefsily identified beause her complaint
includes numerous densely-worded singlaeed pages and a series of out-of-org
claims. Doc. 1-1. Plaintiff summarized fedaims against Wells Fargo in response to
motion to dismiss as follows: the trusteesale was impropebecause no defaul
occurred, Wells Fargo does not own the not&@nproperty, Plaintiff paid her mortgag
and the debt was satisfied before the trustsale, and reinstatement was not allows
Doc. 21 at 3.

The three elements of res judicata are fsadis (1) This casédnas an identity of

claims with Judge Wake’'s cabecause both cases arise ouPlaintiff's mortgage and
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the trustee’s sale of her house — the samedional nucleus of ¢s. (2) Judge Wake
entered a final judgment on R#if’'s claims. (3) Plaintiffand Wells Fargo are the sam
parties that were involved idudge Wake’s case. The Court therefore will dismiss
claims against Wells Fargo with prejudice.

Il. Dismissal Under Rule 41(b).

On October 31, 2016, theourt entered an order schding a case managemer
conference in this case. Doc. 13. Tlomference was set fordeember 7, 2016, af
4:30 p.m., and directed the parties to maed confer at least ten days in advance
required by Rule 26(f) andievelop a joint case management report. The order stateg
Plaintiff was responsible for initiating the conference. Doc. 27.

Plaintiff never initiated the conferencelo facilitate a timely Rule 26(f) report
counsel for Wells Fargo wrote Plaintiff, easkéd a draft case management report, 3
requested that Plaintiff provide datesdatimes before November 25, 2016, whe
Plaintiff would be available to confer, tager with a telephone number where she col
be reached. Doc. 27 at 2 & Ex. A. Plainditl not respond. Counsel attempted to rea
Plaintiff by telephone at the number listed bar pleadings prior to filing the cas
management report, but Ri&ff did not respond.ld.

In addition, Plaintiff refused to acceptail unless it was addressed to her in

precise manner. Doc. 24, Ex. A. If her nanas spelled incorrectly, Plaintiff refused t

accept the mail, even if it waslaged to this litigation. As result, a number of letters

sent to Plaintiff's address by the Courtdadefense counsel have been return&ee
Docs. 10, 11, 12, 24.

On several occasions before the casmnagement conference, Plaintiff state
either in writing or in phone calls to the @6s staff that she would not appear for th
case management conference. The Cowtidf told her, repeatly, that she was
obligated to appear at the conference in accordance with the Court’s order.

On December 7, 2016, Plaintiff came te ttourthouse, but iesed to enter the

courtroom. She instead spokéh the Court’s Judicial Asstant on the Court’s intercomn
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system and stated that she would not enter the courtroom for the conference. The |
Assistant told Plaintiff that she was rexqa to appear under the Court’s orders.

Plaintiff stood outside the double doarsthe back of the courtroom looking
through the glass window. When the Caatv Plaintiff standing outside the courtroo
doors, it directed the courtroom clerk testoutside and tell Rintiff that she was
required to enter. Plaintiff refed. The Court directed tiseurtroom clerk to again stef
outside the doors and tell Plaintiff that her case would be dismissed if she refused tq
the courtroom and participate in the case management conference. Plaintiff in
refused, but then entered the courtroom.

Plaintiff came to counsel table and stated that she was going to leave some
on the table and depart. T@eurt engaged Plaintiff in @nversation for approximately
30 minutes regarding her nedd participate in the case management conferer
Plaintiff demanded instead that the Court eher motion to remand. The Court stats
that it would not rule on the motion becal3efendants had not had an opportunity
respond. Plaintiff stated thahe did not consent to the Cosijurisdiction in this matter,
and that the only action the Court could takas to remand her case. When the Co
made clear that it would not rule on thetion to remand before Defendants had
opportunity to respond, and ahit intended to proceed with the case managen
conference, Plaintiff refused participate. This entire exchge occurred othe record.

After more than 30 minuted attempting to persuade Ri&ff to participate in the
case management conference, and having nossjdbe Court told Plaintiff that her cas

would be dismissed. Beforthis time, and after, Plaintifétated that s wanted to

dismiss this action voluntarily if the @d would not grant immediate remand.

Defendants opposed a voluntary dismiss&he Court advised Plaintiff that it woulg
consider whether to allow her to voluntatismiss her case or enter a dismissal ung
Rule 41(b). Having @nsidered those options, and in ligtitPlaintiff's steadfast refusal
to comply with the orders of the CourtetiCourt concludes thahis action should be

dismissed under Rule 41(b) for failure to prosecute.
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The Ninth Circuit has developed a five-ptast to determine whether a dismiss
sanction is just: (1) the public’s interestaxpeditious resolution dhe litigation; (2) the
court’s need to manage its docket; (3) the akkrejudice to thearty seeking sanctions
(4) the public policy favoringlisposition of cases on their nis; and (5) the availability
of less drastic sanctionsvValley Engineers, Inc. v. Electric Engineering Cb58 F.3d
1051, 1057 (9th @i 1998) (quotingVialone v. USPS833 F.2d 128, 13(®th Cir. 1987)).
“[W]here a court order is violated, factotsand 2 support sanctioasd 4 cuts against

case dispositive sanctions, s@i3d 5 . . . are decisive.Valley Engineers158 F.3d at

1057. Factor 5 “involves comeration of three subparts: whether the court explic:]l

discussed alternative sanctions, whethertriegd them, and whether it warned t
recalcitrant party about the possibility of dismissdd’

Considering this five-factdest, the Court concludes that dismissal is appropri

The public’s interest in expiious resolution of litigadn and the Court's need tg
manage its docket require action when a plirdfuses to prosecute a case. In additic
Defendant will be prejudiced if a sanction @ismissal is not imposed and this ca
continues to languish due toakitiff’'s non-cooperation andefiance of court orders,
The Court specifically warned &htiff that her action woultbe dismissed if she refuseq
to participate in the case management cemfeg, and the Plaintiff refused. The Col
has considered less drastic sanctions, and edeslthat the only reasable alternative is
dismissal without prejudice.

IT IS ORDERED:

1. Defendant Wells Fargo’s on to dismiss (Doc. 9) igranted. Plaintiff’s
claims against Wells Fargo are dismdséth prejudice on the basis of res
judicata.

2. Plaintiff's claims against the remang Defendants are dismissed without

prejudice under Rule 41(b) for failure to prosecute.
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3. The Clerk is directetd terminate this action.
Dated this 8th day of December, 2016.

Nalb Gttt

David G. Campbell
United States District Judge




