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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Robert M Frotten, No. CV-16-03289-PHX-DGC
Plaintiff, AMENDED ORDER
V.

INT Technologies LLC,
Defendan

Plaintiff Robert Frotten filed a corfgint against Defendd INT Technologies,
LLC (“INT”) for discrimination and retaliationn violation of Title VII of the Civil
Rights Act of 196442 U.S.C. § 200@t seq.(“Title VII"). Doc. 18. INT moves for

summary judgment on all claims (Doc.)6and Plaintiff moves for partial summar

judgment on INT’sFaragher/Ellerth affirmative defense (Doc. 69). The motions are

fully briefed, and no party geiests oral argument. For the reasons that follow, the C
will deny both motions.
l. Background.

The Court will beginby providing a fairly detailé description of the factual

matters at issue in this case. Becausectse includes allegations of a sexually hosti

work environment, the descriptiamcludes some unsavory information.
Plaintiff worked as a technical recruitat INT from July 215 to April 2016.
Doc. 68 at 2 3, 4 118; Doc¢l at 3 1 3, 18. INT ia staffing firm, and Plaintiff's
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position required him to recruit drplace qualified candidat@sth INT’s clients for their
information technology needs. Doc. 68-1 at 2 {§. In addition to an annual salary ¢
$50,000, Plaintiff earned commisss for placing professionaldd. at 17. His “offer of
employment” letter also entitled Plaintiffto “a non-recoverable draw againg
commissions . . . of $692.31 paid biweekly &operiod of 4 months from start date with
possibility of a 2 month exterm for good performance.id.

INT is owned by Chris Knottd. at 170), and a six-perséeadership team advise
Mr. Knott on many business matters, includimgether to continue a recruiter’'s dray
(Doc. 73-3 at 10, 17-18). €headership team includesiéhda Rutledge, Vice Presiden
and Director of Technical Recruiting; Jamdsloney, Vice President of Sales; Tama
Ellestad, Vice President ofderuiting; Richard Krause, Videresident of Operations; ant
Chris Moulton, Human Resource Manager. D@8:4 at 4; Doc. 78-7 at 2. During
Plaintiff's employment with INT, Mr. Mioney and Ms. Ellestad were marriedDoc. 68
at294; Doc. 71 at{ 4, Doc. 73 at2 1 5; Doc 73-3 at 5.

In July 2015, Plaintiff iended a training session iniZona at which employeeg
were required to participate in an icedker game prepared and organized by M
Moulton and Mr. Krause. Doc. 73-1 at 42-43;dD@3-4 at 7-8; Doc/3-6 at 15-20. As
part of the game, each employee had to email a “secret” about themselves, ar
Krause distributed the list of secrets duritige icebreaker. Doc73-6 at 15-17.
Employees then had to guess whiemployee submitted which secretld. One
employee submitted a secret stgt“l had sex in a convefi and the other employees
including Plaintiff, had to ask each other a timeeting if they hadex in the convent.
Doc. 73-1 at 42-43; Do 73-6 at 15-17. K Knott, Mr. Moloney,and Ms. Ellestad were
present at the ice-breaker game, and one witessified that they ladged at this “sex in
a convent” entry. Doc. 78 at 19. Plaintiff and ber employees found the entr

inappropriate. Doc. 73-4 at 8; Doc. 73-6 at 18.

! Mr. Moloney and Ms. Ellestad have sirdigorced, but prior to the divorce, Ms
Ellestad was known as Tamara Moloney. cD68 at 2 1 4; Doc. 71 at § 4; Doc. 7
at2 9 5; Doc 73-3 at 5.
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At the mandatory dinner following théraining session, Plaintiff joined §
conversation with Mr. Moloney, Ms. Ellest, and other INT employees. Doc. 71
at 26-27. During the conversation, Mr. Molgrield the group that he wanted to get *
hand job from a midget” because “his digkould] look hwge” in the midget's “little
hands.” Doc. 68-1 at 236; Doc. 71-1 atZB- Ms. Ellestad statl that she “was okay

with him sleeping with a midget because it veady half a person.” Doc. 68-1 at 234;

Doc. 71-1 at 26-27. Plaintiff stated that NBlestad and Mr. Moloney then proceeded
banter back and forth about midget sex. cD®@1-1 at 26-27. After these remarks,
Plaintiff recounted how he op placed an advertisement orai@slist seeking to hire a

midget dressed as a leprechaun to accognpan to a Saint Patrick’s Day paradéd.

at 28. Plaintiff testified that he didot find Mr. Moloney’s comments offensive of

sexually harassing, just “inappropriate” andefmd.” Doc. 71-1 at 30. Ms. Ellestad

however, testified that Plaintiff made tmemarks about having sex with a midget.

Doc. 73-4 at 16-18. Anber employee present for this conversation, Chris Bal
testified that Mr. Moloney and Ms. Ellestad aeathe remarks. Do@.3-5 at 8-11. Mr.
Baker also testified that Mr. Moloney, MEllestad, and Plaintiff laughed during thi
conversation.ld. at 11.

Following the July 205 training, Plaintiff — like most of INT's recruiters -
worked virtually from his home in South @éina, and reportedo Ms. Ellestad, who

resided in Colorado. Doc. 68-1 at 5 { &Although he worked remotely, Plaintiff

a
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participated in weekly conference callth INT management, sales managers, and

recruiters. Doc. 68-1 at 89; Doc. 71-6 at 1P, Plaintiff testified that these conferend
calls were replete with “sexually driverand “offensive” comments, often made b
INT’s leadership team and in the presenc&ofKnott. Doc. 71-1at 25. For instance,
during one of these conferencalls, Plaintiff testified tat a male employee, Caesa
Pena, stated “I'm the third going down,” igpig that he was the third to present durir
the conference call. Doc. 684l 89-90. In response,rMMoloney stated, “that’s not

what Rene said.”ld. at 90. Mr. Knott then commented told James [Moloney] not to
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start drinking this early in the dayfd. Rene was a male employee at INT, and Plain
interpreted Mr. Moloney’s response as igpy oral sex betweetwo male employees.
Id. at 90, 237; Doc. 73-6 at 31-32. Hetifg=d that he was naiffended by the comment
but “more in shock” that a senior leadeould say that. Doc. 68-1 at 91.

Other employees aver that inappropriateusé banter by INT’s leadership tean
was commonplace on companonference calls and occulreften in the presence o
Mr. Knott. Doc. 73-2 at 2-3 Y 2-3; Do€l1-6 at 7-12. For instance, one recruite
Katherine Noto, testified that beforerMMoloney would make a “crass” comment
whether “sexual or about drugs” — he wibakk if Ms. Moulton, INT's Human Resourc
Manager, was on the call. Doc. 71-6 at 9-Because employees had to say their nan
when they dialedhto the conference calMs. Noto testified tat Mr. Moloney knew Ms.
Moulton was not on the call and thus svgpking before heknowingly made an
inappropriate remarkld. at 10. She said that crassnarks occurred on “most of thg
calls.” Id. at 13.

In early October 2015, after four mbst with INT, Ms. Ellestad evaluated

Plaintiff's work performance. Doc. 73-4 &t She gave him a positive review, writing

that “[i]f [Plaintiff] continues to produce othe front end like he is, | have no doubt th
he will meet or exceed goals set émt him. Keep up the great work[.]id. at 10. Ms.
Ellestad identified nothing negative ab®laintiff’'s performance and attitudéd.

On October 26, 2015, Plaintiff emailedr MKnott, Ms. Ellestad, and Mr. Moloney
about a meeting he attended at the VetdEmployment Summit on behalf of INT
Doc. 68-1 at 239. In his email, Plaintiff stdtthat one of the attendees was married t
military veteran.Id. Mr. Knott just replie: “So this guy wants tget credit for f--king a
veteran? Veteran f--ker!.Id. Plaintiff — a veteran himde} testified he was offendec

and “blown away” by these remarkdd.

® Plaintiff also testified that Ms. lEstad responding “Ha” to Mr. Knott's
comments. Doc. 68-1 at 37.Although the reod includes Mr. Knott's reply to

Plaintiff's email (Doc. 68-1 a239), Ms. Ellestad’s allegeeimail response is not in the

record.
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On December 16, 2015, Plaintiff spoke oa gfhone for twenty-five minutes with
Courtney Knott, who is an INT manager and the daughter of Mr. Knott. Doc.
at 94-97; Doc. 73-3 at 19-20. Plaintifbrtacted Courtney for an “off the record
discussion of how to raise hesd other recruiters’ concermsth her father. Doc. 68-1
at 94-96. He testified that he said hislgems “were with théMoloneys” and that he
was “going to call her father’'s baby uglyld. at 96. By “baby,” he meant INT, which
Mr. Knott founded.ld. Plaintiff admitted, however, thae provided Courtney with only
“very generic examples” of the problems he had with Mr. Molarey Ms. Ellestadld.

He did not mention thewere related to “sexual . . .sdrimination and the hostile work

environment [at INT].”Id. at 97. He testified that th@ourtney had “hedra lot of this”
because her boyfriend was alaaecruiter at INT.Id. He mentioned that he wante
these problems corrected becab®e and a lot of the othercraiters “were really feeling
the burden.”Id. at 96 Courtney recommended that Rk#f call Mr. Knott directly and
express his concerns, even offigrito be on the call with himld. Plaintiff told her he
would contact Mr. Knott by himsebecause he was “a big guyll. He testified that he
called Mr. Knott later that afternoord.

The next day, Mr. Knott called and smokvith Plaintiff for eleven minutes.
Doc. 68-1 at 96; Doc. 73-3 at 20. Plaintéistified that he specifically told Mr. Knott

that he and other recruiters were havingbpgms with Ms. Ellestad and Mr. Moloney.

Doc. 68-1 at 97-98, 105. He also statedt “there’s some sexual content on some
your calls that some peopleave complained about.ld. at 106. Before he finisheg
saying “complained,” Plaintiff asserts thislir. Knott “took over the call” and “didn’t
allow [him] to speak.”ld. Plaintiff testified that Mr. Knott said he didn’t remember al
conference calls involving the alleged sexual coniexaf 105) and deflected discussin
Ms. Ellestad and Mr. Molonepy talking about how Plafiif could do a “better job
instead of worrying about thmembers of the organization that [he is] having proble

with” (id. at 98). Plaintiff stated he “wagnallowed to” raise specific example

68-1
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regarding Ms. Ellestad and Mr. Molondyecause Mr. Knott would redirect thg
conversation when he attemptedadse a specific exampléd. at 98-99.

Mr. Knott denies this versioaf the phone conversatiord. at 172. He testified
that Plaintiff called him because he was financially streskdat 171, 173-175. In July,
and October 2015, Plaintiffook two salary advances taing $3,500, and as of
December 11, 2015, he hacpaed $2,500 of the salary advances through $250 w
deductions per pay periodd. at 150-151 1 5-7. Mr. Kitoaverred that, on the call, hg

“sensed stress in [Plaintiff's] voice” and thatdféered, in the Chrishas spirit, to forgive

the remaining $1,000 Plaintiff owed INTd. at 171, 173-175; Doc. 71-3 at 3. Mr. Knott

also testified that Plaintiff “didn’t seek fgiveness of the loan,but rather that he
“offered [it] to him without hin asking because he was swiohisly stressed.” Doc. 71-3
at 3. INT’s Comptroller averred in a de@#on that the remaining $1,000 was forgive
and not repaid by PlaintiffDoc. 68-1 at 151 | 8.

Plaintiff testified that in January 201dyring a work phone call with Ms. Ellestad

she described having sex witler husband on their honeymoohd. at 237; Doc. 71-1

1%

Age
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N

at 19-21. Ms. Ellestad testified thatesbnly discussed how her husband’'s legs got

sunburned while fishing on their honegam. Doc. 73-4 at 13-14, 21-22.
Sometime in February 2016, Mr. Knottailded not to extend Plaintiff a draw|

effective March 2016. Doc. 73-3 at 14-18nder the terms of his offer of employment

Plaintiff received four draws in Augusieptember, October, and November 2015, &
INT decided to provide him a draw in Decesnl2015, January 201é&nd February 2016.

ind

Id. at 14-15. Based on both ebfive and subjective factors, however, Mr. Knott decided

to discontinue Plaintiff's caw starting in March 2016ld. at 17-18. Mr. Knott made this
decision after consulting with his leadhip team, including Ms. Ellestadd. at 18;
Doc. 78-1 at 8-10. Ms. Ellesd testified that they decided not to extad Plaintiff a
draw based on his low productivity (Doc. I8at 12) whereas Mr. Knott stated thg
Plaintiff's productivity was nb “the sole reason” (Doc. 73 at 17). Ms. Ellestad

informed Plaintiff about the dcontinuation of his draw. Do@8-1 at 1012. Without a

At
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draw, Plaintiff asserts he received $1,200 ssonth. Doc. 68-1 at 17; Doc. 73 at
{ 23; Doc. 78-1 at 11.

In March 2016, Plaintiff attended a tnaig session conductdy Ms. Ellestad in
Charlotte, North Carolina. Doc. 68-1 at @37. On the first day of the session, M
Ellestad came over to Plaintiff's table $dow him how to perion some work-related
function on his laptopld. at 62, 65. While doing so, Piff testified that Ms. Ellestad
leaned over and pressed heedst against his left armd. at 62-63. He alleges that h
then moved his left arm closer to his rigiin to avoid having méouch him further.id.
at 64, 237. Plaintiff testified he moved hift Bm away so that she would get “the poi
that she was violating [his] personal spacdd. at 64. Ms. Ellestad then allegedl
proceeded to leam closer as he pulled away so tlnar breast comiued to touch his
arm. Id. Plaintiff testified that incident wasot “a quick brush,” bulasted “long enough
to make [him] very comfortable.ld. One employee, Ms. Noto, withessed Ms. Ellest
leaning over and “rubhg up against [Plaintiff],” and Platiff moving his chair away at
least twice in response. Do3-6 at 33-34. The followgiday, Plaintiff told a fellow
recruiter, Mr. Baker, about thealent. Doc. 73-5 at 14Ms. Ellestad denies rubbing
her breast on Plaintiff, testifying that it s@hysically impossible since she knelt dow
next to him. Doc. 71-5 at 5-6.

Later, as Plaintiff prepared to leave thaining session, Ms. Ellestad instructe

him in a sexual tone to meet her in her hodem the following day. Doc. 71-1 at 38.

Plaintiff alleges she didn't makeahstatement to anyone elsd. @t 39) and that other
employees laughed when they heard thenroent, understanding it to be sexual
chargedi@. at 38; Doc. 71-6 at 19; Doc. 73-2 at 9)Y He testified that other recruiter
made “woo” and “ooh” grade schools swmis following Ms. Ellestad’s remark
Doc. 71-1 at 41. Although Plaintiff andhetr recruiters attended a training session in N
Ellestad’s hotel suit¢he following day id. at 40; Doc. 78-1 at 18), he interpreted th

* There appears to be some discregabetween this amount and the amou
][eflectle_d in Plaintiff's offer letter, but the pi@s do not identify tis as a significant
actual issue.
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statement as sexual in nature because efetrlier breast-rubbing incident (Doc. 71+
at 38, 40-41). Ms. Ellestad, however, testifilnat she told allecruiters which hotel

room to report to the following day and thad one laughed when she told Plaintiff o

report to her hotel room. Doc. 78-1 at 18.
On March 10, 2016, Ms. Notmailed Plaintiff about amcident at an INT work

dinner on March 3 in Charlotte, North Carolin®oc. 68-1 at 240. In her email, Mg.

Noto stated that Mr. Molorye“pretended to undue [sic] dibelt” in front of her and
another co-worker while remarking, “I am going to show Katherine [Noto] how to K
her job.” Id. She concluded by stating that sheswgncredibly offended” and “upset”
by Mr. Moloney’s conductld.

On March 14, 2016, Plaintiff allegesathMr. Knott called him after work to
discuss his performance. D@&S8-1 at 238; Doc. 73-1 &3-74. According to Plaintiff,
Mr. Knott proceeded to tell hirthat he “had grown a reptitan as being hard to work
with among senior leadershimnd that he was being glad on a performance plat
despite having met his quarterly goals. D&8-1 at 238; Doc. 73-at 73-74. When
Plaintiff asked why he develogéhis reputation, Mr. Knottlid not answer. Doc. 73-1

1

eep

-

at 73-74. Plaintiff believes Mr. Knott tookishcourse of action because he complained

about INT’s work environment. Do68-1 at 238; Doc. 73-1 at 76.

On Mach 22, 2016, Plaifitireceived an email from M<£llestad stating, “Will
you fing place this guy alregd Doc. 68-1 at 241; Dm 73-1 at 48. Plaintiff
understood this to mean thHat needed to place the job candidate, Dennis Chisholm,
a client. Doc. 73-1 at 49. He foundde email “inappropriate and unprofessional
especially because it “was more of a comqilon prior incidentsvith Ms. Ellestad.ld.

Two days later, on March 24, 2016, theS. Equal Employment Opportunity
Commission (“EEOC”) received an intake questionnaire from Plaintiff alleging
discrimination and retaliation by INT. Doc. @8at 232-42. On April 4, 2016, Plaintifi
filed a charge with the EEOC raising the saafiegations. Doc. 18t 2 § 17. The next
day, on April 5, 2016, Plaiiff completed an employee seNauation form for INT, in

-8-
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which he stated that heeas “discourage[d]” because hesHzeen told thate has “gained
a reputation of being hard work with.” Doc. 68-1 aP04. He also noted that ther
“needs to be better avenues” to raise essabout the company and that he fq
“retaliate[ed]” against when hislraw was cut . . . after [heilied to speakip about [his]
concerns withinthe company.” Id. After submitting this evahtion, Plaintiff testified
that Ms. Ellestad negatively reviewed hisriwperformance, stating that he had becor
hard to work with. Doc. 73-at 11, 79. Plaintiff complaad to Ms. Rutldge about this

comment, who deemed the commhéhearsay” and removed it from Plaintiff's review.

Id. at 79-81.

On the evening of April 18, 2016, MBloulton emailed Plaitiff, notifying him
that she was “investigatinghe comments [he] made ifhis] self-evaluation about
retaliation” and requested to tain his statement. Doc. @8at 207. MsMoulton did
not mention in her email that she wagdstigating Plainf’'s EEOC charge.ld. The

following morning, on April 19Plaintiff resigned via email from INT, stating that he h;

“been left no choice” due to “the contirjdg retaliation” and “sexual harassment” he

experienced at INTId. at 209. He then replied to MBloulton’s earlier email, stating

that he would speak with her @l the internal investigatiowith his attorney present,

Id. at 206. That same ddne accepted a sales managesition at Group Management

Services, another staffing firm, with an raal salary of $79500 in addition to
commissions.Id. at 213.
Il. Plaintiff's Failure to Comply with Local Rule 56.1.

INT’s motion for summary jdgment includes a separattatement of facts ag
required by Local Rule of CivProcedure 56.1(a). Doc. 68. Plaintiff's response incluc
two corresponding statement of facts — a coatring statement of facts and a separs:
statement of additional facts support of his response. Docs. 71, 73. By setting fg
the disputed facts and additiorfatts in two statements cddts instead of one, Plaintifi
violated Local Rule 56.1(b). Because his eparate statementgdtzd nineteen pages

Plaintiff also failed to complywith the Court’s February 2017 order, which requires
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that Plaintiff's statement of fact “shall not exceed ten pagekength, exclusive of
exhibits.” Doc. 23.

INT moved to strike Plaintiff's additionadtatement of facts or alternatively t
submit five more pages to address the addititawis asserted by Plaintiff. Doc. 74. O
January 24, 2018, the Court di=il not to strike Plaintiff additional statement “[a]t this
time,” but granted INT’s request to submit fimeore pages. Dod5. Local Rule of
Civil Procedure 7.2(e)(2) sets eleven-page limit for a replgnd so, the additional five

pages gave INT sixteen pages its reply. INT’s filed a durteen-page reply in suppor

of its motion for summary judgment and addresseme of the additional facts. Doc. 76

The extra pages appear to have affordd¢t an adequate opportunity to addrey
Plaintiff's additional facts. Thedlirt will deny INT’s motion to strike.

lll.  Legal Standard.

=)

—

5S

A party seeking summary judgment “bears the initial responsibility of informing

the district court of the basis for its moti@nd identifying those portions of [the record
which it believes demonstrates the absence of a genuine issue of materiaCtlotgx
Corp. v. Catrett 477 U.S. 317, 323 (1986). Summary judgment is appropriate if
evidence, viewed in the ligimost favorable to the nonmovipgrty, shows “that there is
no genuine dispute as to any material f@atl the movant is entitled to judgment as
matter of law.” Fed. R. CivP. 56(a). Summary judgment is also appropriate again
party who “fails to make a slwing sufficient to establish the existence of an elem
essential to that party’s cassnd on which that party wilbear the burden of proof a
trial.” Celotex 477 U.S. at 322. Only disputes ovacts that might affect the outcom
of the suit will preclude the entry of summamglgment, and the disped evidence must
be “such that a reasonable jury could metw verdict for the nonmoving party.’
Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986).
I\VV.  Discussion.

Plaintiff alleges two Title VII claims: hage work environment and retaliation
Doc. 18 at 9-10 11 72-83. INT moves smmmary judgment on both, and on Plaintiff
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claim for compensatorydamages. Doc. 67. Plafitmoves for partial summary
judgment on INT'd=aragher/Ellerthaffirmative defense. Doc. 69.

A. Hostile Work Environment.

To prevail on his hostile worgnvironment claim, Plairftimust show that (1) he

was subjected to sexual advances, requestsefaral favors, or other verbal or physic

conduct of a sexual nature; (2) the conduas unwelcome; and (3) “the conduct wa

sufficiently severe or perva® to alter the conditions dhe victim’s employment and
create an abusive waoarlg environment.” Rene v. MGM Grand Hotel, Inc305
F.3d 1061, 1065 (9th Cir. 2002) (en banc) (quotiddlison v. Brady 924
F.2d 872, 875-76 (9th Cir. 22)). The work environment “must be both objectively a
subjectively offensive, one that a reasoraérson would find htige or abusive, and
one that the [plaintiff] in factlid perceive to be so.Faragher v. City of Boca Ratpb24
U.S. 775, 787 (1998).

INT argues that Plaintiff's hostile worknvironment claimfails because the

alleged conduct was neitheinwelcome nor sufficiently sere and pervasive to be

actionable under Title VA. Doc. 67 at 7-11; Doc. 76 at 3-9. The Court finds t
disputes of material fact prevent thdrgrof summary judgment on this claim.
1. Unwelcome Conduct.

INT contends that it “is simply not credible” that Plaintiff was the victim
unwelcome sexual conduct because &etitely engaged in sexual comments and jok
himself.” Doc. 67 at 9, 1{lemphasis in original). INT les on a Seventh Circuit case
Reed v. Shepard39 F.2d 484, 491-9%27th Cir. 1991), for tbB proposition that a

* INT also states that Plaintiffs sexusarassment claim fails because “some
the alleged offensive conduct does not involegbal or physical conduct of a sexus

=

S

nat

of

€S

of
Al

nature.” Doc. 67 at 6. Other than tlose cursory sentence, INT does not further

develop this argument or identify which @iésl conduct was not sexual in nature. N
has not shown that the alleged conduct is not of a sexual n&atetex Corp.477 U.S.

at 323. The alleged conduct of which Pld@ircomplains — the breast rubbing incident

the hotel comment, the icebreaker game, ritidget sex comment, and the gay oral S
comment — are clearly of a sexual nature.
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plaintiff's “enthusiastic receptiveness tsexually suggestive jokes and activitie$

indicates that the conduct was not unwelcoiade.

INT cites no Ninth Circuit opinion adoptingeeds “enthusiastic receptiveness

standard. SeeDoc. 67 at 9-11; Doc. 76 at 8-9. dlhelevant Ninth Circuit standard i$

whether Plaintiff, by i conduct, indicated that thdejed harassment was unwelcome.

Nichols v. Azteca Rest. Enterd56 F.3d 864, 873 (9th C2001). The Ninth Circuit has
found conduct to be unwelcome ifetiplaintiff complained about itild. Moreover, the
Supreme Court has noted that “the questivhether particular conduct was indegq
unwelcome presents difficult problems @roof and turns largely on credibility
determinations committed time trier of fact.” Meritor Sav. Bank, FSB v. Vinso477
U.S. 57, 68 (1986).

The Court finds disputes of material faag to whether the alleged conduct w
unwelcome. First, the parties dispute whe®laintiff welcomed the conduct through hi
participation. INT presentsvidence that Plaintiff participated in some inappropri
sexual communications. Although mosttbé inappropriate sexual communication
between Plaintiff and his fellow coworkersd® 68-1 at 246, 257, 259, 261, 272, 27¢

Plaintiff also engaged in such banter whik alleged harassers, Ms. Ellestad and Mr. N

Moloney (d. at 267, 269, 283, 286-87). But Pldintestified that he engaged in this

inappropriate sexual banter with INT’s leagl@p team — most of which occurred durin
the first few months after he started workingT — in order to “fit in” and be part of
the “good ol’ boys club.”Doc. 71-1 at 51.Cf. Sarantis v. ADP, IncNo. CV-06-2153-
DGC, 2008 WL 1776508, *18D. Ariz. Apr. 18,2008) (denying summary judgment o
whether plaintiff welcomed alleged condwehere plaintiff “playel along with . . . a
powerful and influential’supervisor’'s advances).

The parties also dispute etmer Plaintiff welcomedVs. Ellestadrubbing her
breast on his arm during a computer training session. Plaintiff td<tif he moved his
arm away so that Ms. Ellestad would get “fh@nt that she was violating [his] persons

space.” Doc. 68-1 at 64. Another employestified she witnessed Ms. Ellestad rubbir]
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up against Plaintiff and that he moved lulsair away at least twice in respons
Doc. 73-6 at 33-34. Plaintiff's alleged plged reactions reflect that Ms. Ellestad’

D

S

physical contact was unwelcome. MsdleEtad, on the other hand, contends it was

physically impossible for her to press heedmst against Plaintiff's arm because she knelt

down next to him, as opged to leaning over himDoc. 71-5 at 5.

Lastly, there is a dispute of material fastto whether Plairfticomplained to INT
about the discriminatory conduct. Plaintgfesents evidence thée complained in
December 2015 to Mr. Knott. He testdighat he specifidly mentioned he had
problems with Ms. EllestadMr. Moloney, and the “sexual content” on the IN
conference calls. INT counmte with evidence that PIaiff did not complain in
December 2015. Mr. Knott teséfl he only spoke about Pl&ifis financial problems.

These disputes of material fact prevémg entry of summarjidgment on whether
the alleged conduct was unwelcome.

2. Severe or Pervasive.

When assessing severity apérvasiveness, courts loa@lt all the circumstances

“including the ‘frequency of the discrimit@y conduct; its severity; whether it i$

physically threatening or humiliating, or raere offensive uttere; and whether it
unreasonably interferes with amployee’s work performance.Faragher, 524 U.S.
at 787-88 (quotinddarris v. Forklift Sys., In¢.510 U.S. 17, 23 (1993)). “The require
level of severity or seriousness varies nsedy with the pervasiveness or frequency
the conduct.” Nichols 256 F.3d at 872 (internal gadibon marks omitted). “Simple
teasing, offhand comments, and isolateddents (unless extremely serious) will ng
amount to discriminatory changes in ttesms and conditionsef employment.” Id.

(internal quotation marks omitted).

> INT argues that it is “egwially perplexing” that Plaintiff was offended by this

alleged breast rubbing inciddmtcause he had “visited stgfubs on numerous occasion
and received lap daes that involved women rubbingeth nude breasts against him.
Doc. 67 at 8 n.2. But “[a] person’s and consensual sexual activities do I
constitute a waiver of his or her legal protections against unwelcome and unso
sexual harassment at work.’Ammons-Lewis v. Metro/Vater Reclamation Dist. of
Greater Chi, 488 F.3d 739, 746 (7th Cir. 20Q[¢)tation and quotation marks omitted).
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INT argues that Plaintiff was not subjett® severe or pervasive conduct becat
his “primary allegation involves @ne-timeincident” in which his supervisor, Ms
Ellestad, allegedly rubbed her breast agaaintiff during a training session. Doc. 6
at 7 (emphasis in original). The Ninth Ciichas held that a single incident of sexu
harassment “may well be sufficiently severeasoto alter the conditions of employmel
and give rise to a hostilwork environment claim.”Brooks v. City of San Mate@29
F.3d 917, 927 n.9 (9th Cir. 200(yee also Little v. Windermere Relocation, 1801
F.3d 958, 967-68 (9th Cir. 2002 For a single incident tever suffice, it must be
“extremely severe.”Brooks 229 F.3d a®26. The Court needot decide whether the
alleged incident alone is extremely severe bgeadiuis not “an entirely isolated incident.
Id. at 927.

Plaintiff alleges sexual harassment bynmbers of INT’'s leadership team, whic

includes Mr. Moloney, Mr. Knott, and Pldiff's immediate supervisor, Ms. Ellestad.

The Court must consider the allegeti@ts of all of these individualsSeeWestendorf v.
W. Coast Contractors of Nev., In@12 F.3d 417, 421 (9th Ci2013) (considering the
conduct of both the harassing coworkerdaimmediate supervisor when assessi
whether plaintiff was subjected to sevewe pervasive harassment). The fact th
Plaintiff's immediate supervisor and otherTiMfficials engaged in the alleged condu
can render the actions morarfetionally and psychologicallhreatening” than had they
been committed by his coworker€raig v. M&O Agencies, Inc496 F.3d 1047, 1056
(9th Cir. 2007). And hw INT’s leadership team reactéa the harassing behavior the
allegedly witnessed Plaintiff fier informs this analysis.See Ray v. Henderso@17

F.3d 1234, 1245 (9t@ir. 2000) (discussing.E.O.C. v. Hacienda HoteB81 F.2d 1504,
1515 (9th Cir. 1989)where the Ninth Circuit affirmethe district court’s finding that
sexual harassment was sufficiently “severe parvasive” because plaintiff's direc
supervisor “frequently witnessed, laugheat, and herself made these types

comments”).
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Plaintiff's evidence, if accepted asuér by the jury, shosv the following: At
Plaintiff's first training session, Mr. Moloney, Ms. Ellestad, and Kimott laughed at the
“sex in a convent” comment.At dinner that night, Mr Moloney and Ms. Ellestad
engaged in offensive and sexually explibénter. On weekly phone conferencs

sexually explicit jokes and comments by INTpswisors were commonplace. Plainti

provides specific examples and notes tMat Knott was present on the calls and

participated in the banter. Gnseparate call, Ms. Ellestddscribed having sex with he

husband, Mr. Moloney. In an email exchanige. Knott, Ms. Ellestad, and Mr. Moloney

=

1

made sexual jokes involving a veteran. Aeaond training session, Ms. Ellestad rubbed

her breast on Plaintiff and later made a séxanuendo about Plaintiff reporting to he
hotel room. Around the same time, Pldinteceived an email from a fellow employee i
which she described how Mr. Moloney preteshde unzip his pants while saying he wea
going to teach her how keep her job.

This series of incidents could readily fsaind by a jury to constitute severe (@

pervasive harassment. Plaihtidmitted that some of thearly communications were not

necessarily offensive (Doc. 7l at 30), but that the “coropnding effect” of all this
behavior made it offensivad( at 20, 50). He stated th#die breast rubbing incident
followed by the hotel room coment, was “the straw thatoke the camel’s back.ld.

at 10. The fact that INT’s leadership te&mquently withnessedaughed at, and madsd
these remarks, even ithe presence of Mr. Knott, ggests that INTcondones such
behavior. SeeBrooks,229 F.3d at 924 n.4 (“A case invalg a single incident of sexua
harassment is obviously distinct from one/dlving a series of incidents, which th
employer knows about and doesthing to correct. Irsuch circumstances, the nor
action by the employer can fairly be charaged as acquiescence, i.e., having chang
the terms and conditions of employment tcludle putting up with harassment from oth
employees.”). And the fact that Plaintkhew and witnessed discriminatory condu
directed at other employees informs the Ceuassessment of the pervasiveness of

harassing conduct at INT. See Dominguez-Curry v. Nev. Transp. Dep424
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F.3d 1027, 1036-37 (9th Cir. 2005) (revegs grant of summaryn plaintiff's sexual
harassment claim because the district td@rroneously disregarded evidence of
discriminatory comments that [a supervisonjedied to other women in the division”).
Thus, although each incident “standing alonight not satisfy the standard,” they afe
sufficient “in the aggregate” taise material issues of faas to whether the conduct was
severe or pervasive enough to alter tdonditions of Plaintiff's employmenCraig, 496
F.3d at 1057see also Zetwick v. YQI850 F.3d 436, 444 {® Cir. 2017) (requiring
courts to consider “the cumulative effecttbé conduct at issue determine whether it
was sufficiently ‘severe or peasive’ to alter the corniibns of the workplace”).

INT argues that the hostilgork environment claim failbecause Plaintiff worked
remotely and had only two physi interactions with Ms. Elgad during his time at INT.
Doc. 67 at 8. In support, INT pointsWestendotf712 F.3d at 419-20, where the Ninth
Circuit affirmed the dismissal of the plaiffis hostile work environment claim in part
because the plaintiff there dhdimited contact (i.e., oncewaeek for three months) with
her harassing coworker and supervisor. tBig argument inappropriately minimizes the
Court’s obligation to look at “all of the rumstances” when assessing the severity| or
pervasiveness of the allegedrdsment. This is especialtyue here, where Plaintiff

presents evidence that a principal meansooimunication with INT’s leadership team

namely, phone call and emails — was littevath sexual language and innuenddsee
Dominguez-Curry424 F.3d at 1035 (reversing grarf summary judment because the
district court erroneously disregardede trevidence about ¢h frequency of the
supervisor’s discriminatory remarks, which plf testified occurredlike everyday”).

The Court concludes that disputes of matdact prevent the entry of summary
judgment on whether the alleged coawas severe or pervasive.

B. Retaliation.

Title VII prohibits retaliation againsan employee for gmsing an unlawful
employment practice or participating in a &iWll proceeding. 42 U.S.C. 8§ 2000e-3(a).

A successful retaliation claim must establisattfi) the employee engaged in a protected
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activity, (2) the employer toolan adverse employmentt@an against the employee
and (3) the employer would not have takine adverse employment action but for
design to retaliate.Nilsson v. City of Mesab03 F.3d 947, 9584 (9th Cir. 2007)see

Univ. of Tex. Sw. Med. Ctr. v. Nass&70 U.S. 338, 360 (3) (clarifying that

employee must show “but for” causation).

INT argues that Plaintiff did not engagea protected activity and that it did ng
take any adverse employmentiac against Plaintiff. Doc67 at 11-15. Disputes of
material fact prevent ¢hentry of summary judagent on this claim.

1. Protected Activity.

An employee engages in “protected acti/ishen he complains about or protes
conduct that he reasonably believes corstitan unlawful employment practicBee4?2
U.S.C. § 2000e-3(a) (desanlg “protected activity”);Trent v. Valley Elec. Ass’n Inctl

F.3d 524, 526 (9th Cir. 1994). INT contendattRlaintiff never engaged in such activity.

Doc. 67 at 12-13. Specifically, INT arguestirlaintiff's phone calls with Courtney an(
Chris Knott in December 201&0 not constitute complaints because he did not proy
any specific examples of the sexual harassmkht.Moreover, INT argues that it coulg
not have retaliated against Plaintiff basad his EEOC charge because INT receiv
notice of the charge after the alleged retaliatory conduct occudedt 13.

“An employee need not uttenagic words to put his employer on notice that he
complaining about unlawful discrimination.”Ekweani v. Ameriprise Fin., IncNo.
CV-08-01101-PEX-FJM, 2010 WL 481647at *6 (D. Ariz. Feb. 8, 2010) (citation
omitted). Whether “analyzed asrequirement for protectedtivity or under the element
of causal link, [] an employer must reasondiyaware that its employee is engaging
protected activity.” Id. (citing Cohen v. Fred Meyer, Inc686 F.2d 793, 796 (9th

S

ide

9%
o

n

Cir. 1982) (“Essential to a causal link is estte that the employer was aware that the

plaintiff had engaged in the protected activity.’9e alsoQuinones v. Potter661 F.
Supp. 2d 1105, 1126-2(D. Ariz. 2009) (citingGaldieri-Ambrosiniv. Nat'l| Realty &
Dev. Corp, 136 F.3d 276, 2892 (2d Cir. 1998) for the propmion that “imgicit in the
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requirement that the employer have besmwmare of the protected activity is th
requirement that it understood or could mrely have undstood, that the plaintiff's

opposition was directed at coradyprohibited by Title VII”).

The parties dispute whether Plaintiff ngplained to INT in December 2015|

Plaintiff testified that he sgke with Courtney Kott, the daughter of Chris Knott and IN’
manager, on December 16, 201Although only providing “ery generic examples” of
his problems, he specifically asked her howaise his concerns about Ms. Ellestad a
Mr. Moloney to her father. FPsuant to her advice, Plaintiff spoke with Chris Knott tl
following day. On that callPlaintiff testified that he toldr. Knott that he and other
employees were having problems with .M&llestad, Mr. Moloney, and the “sexus
context on some of [the] calls.” He statdtht Mr. Knott would not “allow [him] to
speak” or to provide specific examples bigtjadmonished Plaintiff to focus on how h
could do a “better job instead worrying about the members of the organization that
Is] having problems with.” MrKnott denied thi®ccurred, testifying that they discusse
Plaintiff's financial stress. INT also produces documentatiorcatig that it forgave
Plaintiff's remaining debt, whit Mr. Knott testified he offed to do for Plaintiff during
the call.

The parties do not dispute that these @hoalls occurred; rather, they disput
their content. Although thBecember 16 call with Courtnd¢nott may be too vague tg
provide sufficient notice to INT of discrimit@y conduct, a reasonable jury could fin
that the December 17 call put Mr. Knott ortioe that Plaintiff wa complaining about
sexual harassment. The Court accordingipotudes that disputes of material fa
prevent the entry of summary judgment whether Plaintiff engaged in protecte

activity .’

® Because the alleged retaliatory conduct occurred after tbeniler 2015 phonel
calls, the Court need not address whethér \das aware of the EEOC charge when
engaged in the alleged retaliatory conduct.
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2. Adverse Employment Action.

Title VII's anti-retaliation provision mtects against “materially adverse
employment actions — actions that might des$e a reasonable worker from making
supporting a charge of discrimination but not against “petty slights or mino
annoyances that often take place at wamil that all employees experienc&urlington
N. & Santa Fe. Ry. Co. v. Whité48 U.S. 53, 68 (2006).The Court's role at the
summary judgment stage is limd to determining whether tlgeis evidence in the recordg
that would support a reasonable jury imding that the actiorcomplained of was
materially adverse. Whetbe evidence would permit no such finding, the Court m
grant summary judgmentSee, e.g., Johnson v. Fed. Express Cdip. CV-14-02428-
PHX-DGC, 2016 WL 593811, at *4 (D. ArizApr. 21, 2016).

INT argues that there 130 evidence that it took gradverse employment actiof
against Plaintiff. Doc. 67 at 13-15. Plafhtdentifies at least foumstances of adverss
action: (1) Mr. Knott cut Plaintiff's draw inlose proximity to th&ecember 2015 phong
calls; (2) INT started ging him lower qualityeads, which affected his ability to perforn

and earn commissions; (3) Ms. Ellestad gawve a negative performance review, whig

Plaintiff acknowledges INT later reverseater he complained; and (4) Mr. Knoft

informed Plaintiff that he was developingeputation as being hatd work with among
INT’s leadership team. Doc. 72 at 16-17.

A negative performance review, which idsaquently reversed or changed by t
employer, and “badmouthing an employeesalé the job reference context do nq
constitute adverse employment action®tooks 229 F.3d at 929-93ortan v. Cal.
Youth Auth. 217 F.3d 1104, 1112-13 (9th Cir. 2000) (holding that a subsequent
corrected evaluation does not constituteadwerse employment action). Consequent
Plaintiff's concerns about his reversed pariance review and the “hard to work with
reputation do not suffice.

The parties dispute whether Mr. Knott'sctgon to not extend Plaintiff's draw

constitutes an adverse employment actiofthdugh his offer oemployment letter only
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guaranteed Plaintiff a draw for four monthigh the possibility ofa two month extension

for good performance, INT concedes it gd&®aintiff a draw for seven months — ong

month beyond what it contractualbffered. The record alsncludes evidence that othe

employees received draws beyond what tmesre contractually entitled to receivs.

Doc. 73-1 at 78, 80; Do@.3-2 at 4 { 11; Doc. 73-3 at 16/, 21; Doc. 71-6 at 4, 5. Thé
lack of a draw reduced Plaintiff's earninigg $1,200 per monthThe Ninth Circuit has
held that decreased compation can be an adverse employment action, includ
situations when the ocgpensation is not guaranteed contractualBee Little 301 F.3d
at 970 (reduction in monthly pay sn adverse employment actiorlay, 217 F.3d
at 1241 (discussin@trother v. S. Cal. Permanente Med. Grf® F.3d 859, 869 (9th
Cir. 1996), where the Ninth @iuit found a plaintiff suffeed an adverse employmen
action because “she was excluded from meetings, seminars, and pdsiébmgould
have made her eligibleor salary increases” (emphasidded)). Ad providing Plaintiff
lower quality leads could be materially adse because it could affect his compensatic
which is based in part on commission.

A reasonable jury could find that a $1,200 reduction in monthly pay and pc
leads could dissuade a readaeaworker from making or supporting a charge
discrimination.

C. Damages.

INT argues that it is eiled to summary judgmertn compensatory damage

because Plaintiff failed to pduce sufficient evidare, such as tax returns or names

medical providers, showing that he sufferedremmic and emotional damages. Doc. 6

at 15-16; Doc. 76 at 12. Ims complaint, Plaintiff seek%ack pay, front pay, and any
other available compensatodamages” as well as “general damages for his emaotig
distress, sleeplessness, depression, losscokfand concentration, pain and sufferin
inconvenience, mental anguish, embarrasspfaugtration, humiliation, and the loss o
enjoyment of life.” Doc. 18 at 10 | A-B.
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Plaintiff has presented evidence to subB#ie his alleged damages. Plaintiff
testified that he lost wages as resultqaitting INT because INT recruiters he started
with make more money than he currentlykesm Doc. 71-1 at 97. He worked from

home while at INT, and Plaifftitestified that he must ecomute an hour each way to hi

[92)

new job. Doc. 71-1 at 98-99Plaintiff also asserts that he must pay for after-schpol
daycare for two of his three children becabe no longer works from home. Doc. 7111

at 99. And he testified that he sought nsatlireatment for stress and a panic attack due
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to the harassment at INT. Do71-1 at 102-108. Fromigshevidence, a reasonable jury
could find that Plaintiff has suffered damages.

D. Faragher/Ellerth Affirmative Defense.

“Under Title VII, there is goresumption that an employer is vicariously liable fpr
a hostile environment cresl by a supervisor.” El-Hakem v. BJY, Ing.415
F.3d 1068, 1074 n.2 (9th ICi2005) (internal quotation mks and citation omitted). An
employer may avoid liability if it shows bg preponderance of ieence that (1) it
“exercised reasonable care to prevent aondect promptly any sexually harassing
behavior” and (2) “the plaintiff employee wasonably failed to take advantage of any
preventive or correcte&s opportunities provided by the employer[.fFaragher, 524 U.S.
at 807; Burlington Indus., Inc., v. Ellerth524 U.S. 742 (1998 (collectively,
Faragher/Ellerth defense). But an employer canrassert a reasonable care deferse
if (1) the “employee hmbeen subjected to an unlawfangible employment action’ by a
supervisor,”Holly D. v. Cal. Inst. of Tech339 F.3d 1158, 116{®th Cir. 2003), or

(2) “the corporate officers who engagel[d]iliegal conduct are sufficiently senior to b

D

considered proxiefr the company,Passantino v. Johnson &hnson Consumer Prod.
Inc., 212 F.3d 493, 517 (9th Cir. 2000).

Plaintiff argues that thd-aragher/Ellerth defense is unavailable because Ms.
Ellestad was a proxy of INT and took a targiemployment action agnst him. Doc. 69

at 5-8. Even if INT can assert the deferBkajntiff contends tht it cannot demonstratg
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reasonable careld. at 8-11. Genuine issues of nraéfact prevent summary judgment

on this issue.
1. Tangible Employment Action.

“A tangible employment action constitst@a significant chage in employment
status, such as hiring, firing, failing to prote, reassignment with significantly differen
responsibilities, or a decision causingignificant change in benefits Ellerth, 524 U.S.
at 761. Such actions “are theeans by which the supervidmings the official power of
the enterprise to bear on suboates,” and it “requires an offal act of the enterprise, 4
company act.”ld. at 762. “A tangible employment taan in most cases inflicts direcf
economic harm.”ld. But “even if a tangible employemt action occurred, an employs
may still assert the affirni@e defense if the tangible grhoyment action ‘was unrelatec
to any harassment @omplaint thereof.” Elvig v. Calvin Presbyterian Churgt875
F.3d 951, 959 (9tiCir. 2004) (citingNichols 256 F.3d at 877).

The parties dispute whether Mr. Knott'saision to not extend Plaintiff a draw
constitutes a tangible employmesttion. Doc. 69 at 6-8)oc. 77 at 5-7. Although
Plaintiff may not have been contractuallyaganteed a draw for more than six month
INT gave Plaintiff a draw for one month beyowtiat his offer letter provided. And, a
noted above, the fact thatdmaw is not contractually guenteed does not necessari
mean that it is not a benefit of employmeBtvidence in the recorshows that Mr. Knott,
Ms. Ellestad, and other members of INT’s leisthip team met, discussed, and decid
not to extend Plaintiff a draw, and this ds#cn to discontinue Plaiiff's draw inflicted
direct economic harm on Plaintiff. Plaifithas presented evidence sufficient for
reasonable jury to find that thisasion was a tangible employment action.

But even if the decision to discontinB&intiff's draw wasa tangible employment
action, the parties dispute the motivation fattdecision. Given the temporal proximit
between Plaintiff's December 2015 complaintiadhe draw decision, Plaintiff contend
that INT declined to extenthe draw because he complained of sexual harassn

Although Mr. Knott admits Plaintiff’'s proddi@ity was not the “sole reason” (Doc. 73-
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at 17), Mr. Knott and Ms. Ellestad testifyaththey eliminatedhe draw because of
Plaintiff's low productivity. This conflictingestimony creates a dispudf material fact
as to the motivation of INT’s decisiorSeeElvig, 375 F.3d at 959 (“[E]ven if a tangiblg
employment action occurred, amployer may still assert tradfirmative defense if the
tangible employment action ‘was unrelatedaioy harassment aromplaint thereof.”
(citing Nichols 256 F.3d at 877)).

2. Proxy Doctrine.

Plaintiff argues that INT cannot assert theragher/Ellerthdefense because Ms.

Ellestad was a high-ranking officer and a prdry INT. Doc. 69at 5-6. The Ninth
Circuit has recognized that an employer cannot invokd-#ragher/Ellerthdefense if
the harasser is “sufficiently senior” tme considered a proxy for the compan$ee
Passantinp 212 F.3d at 517;see also Hemmings v. Tidyman's Jnc285
F.3d 1174, 1197-98 (9th Cir. 2002)The Supreme Court has held that the individt
who holds the highest positionithin the organization is “indputably within that class
of an employer organization’s officials who ynbe treated as the organization’s proxy
Faragher, 524 U.S. at 789, and has further sugggshat an owner, supervisor holding

“sufficiently high position ‘n the management hierargtiy proprietor, partner, or

_ ’ Plaintiff argues that he suffered other tangible employment actions, such as

iven lower q7uaI|ty leads and begitabeled “hard to work withby the leadeship team.

oc. 69 at /7-8. Evensauming these constitute tangibémployment actions, thg
guestion remains whether they are unrel&tetie alleged sexuharassment complaint.

® Passantinand Hemmingﬁooth concern whether the proxy doctrine prohibits
empltl):}/er from raising th&aragher/Ellerth defense to an award of punitive damagﬁ
See Passantino212 F.3d at 517Hemmings 285 F.3d at 1197-98. Outside of t
punitive damages context, neithepinion expressly holds that thfearagher/Ellerth
defense is unavailable when the alleged harassa proxy for the employer. Plaintiff
cites non-binding decisions aehing that conclusiorsee, e.g., Johnson v. We218

F.3d 725 (7th Cir. 2000), and ti@ourt finds no Ninth Circuitase adopting such a ruleg.

Some district courts in the Ninth i€Cuit have reached such a holdirgee, e.gE.E.O.C.

v. OSI Rest. Partners, Indo. CV-07-0683-PHX-SMM, 201WL 11519281, at *11 éD.

Ariz. Feb. 5, 2010)E.E.O.C. v. Reevedlo. CV0010515DTRZX2003 WL 22999369,

at *9 (C.D. Cal. Dec. 8, 2003). Neither party raises this issue, and the Court the

\éwl]! assume without dading that the proxy doctrine can bar tRaragher/Ellerth
efense.
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corporate officer may also be treated as a corporation’s pseeyid.at 789-90. Other
than these parameters, “the Supreme Cand the Ninth Circuit have not set fort
determinative factors for when an individual'ssifficiently senior’or ‘sufficiently high
up’ in a company.” E.E.O.C. v. OSI Rest. Partners, In&o. CV-07-0683-PHX-
SMM, 2010 WL11519281, at *11 (D. Ariz. Feb. 5, 2010).

The parties dispute whether Ms. Ellestatsisfficiently senior” to be treated as :
proxy for the company.Doc. 69 at 5-6; Doc. 77 &-4. Ms. Ellestad is INT's Vice
President of Recruiting and opné six individuals on INT’s ladership team that advise
Mr. Knott on business matters. It is uncledrat authority she possses as a member @
INT’s leadership team. Ms. Ellestad testifihat she could not discontinue a recruitel
draw without Mr. Knott's approval (Doc. 80& 4), but she alsoatd that Mr. Knott
could not make this decision alone because decksions require the approval of “two g
more” members of INE leadership teamd{ at 4). She also testified that she is n
aware of Mr. Knott discontinuing an employee’s draw on his oldn.at 5. During his
deposition, Mr. Knott at tingetestified that draw discantiation decisions are “made b}
the leadership team” (Doc. 73-3 at 10); thitatdepends on the situation” as to wh
“makes the final decisions at INT” (Doc. -A8at 6); and used ¢hpronoun “we” when
asked how many times he exteddPlaintiff's draw (Doc. 73-3 at 15). At other time
Mr. Knott testified that, altough he discusses with hisatkership teamwhether to
continue an employee’s draw, he is “ulataly responsible for that decisiont.(at 18)
and has “veto power” (Doc. 78-4 at 127).

It also is unclear who supervises and igitices Ms. Ellestad. Plaintiff contends

that Ms. Ellestad reports torMKnott. Doc. 80 at 1 § 19Mr. Knott testified that Ms.
Ellestad reports to him “for the most pa&s well as to Ms. Rutledge, Vice President a

Director of Technical Recruiting. Doc. 80&t 4. But he alsadmitted that only he

evaluates Ms. Ellestad’s jgterformance and decides hefasp and bonus percentags.

Id. at 4, 8-9. Ms. Moulton, INT’s Human Beurce Manager, serves on INT’s leadersk

team and averred in a declaration that Bae “the power to take disciplinary actio
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against [Ms. Ellestad]” if she “violate[s] INT’s anti-harassment polftyDoc. 78-5 at 3
1 7. Ms. Moulton reports to Mr. Knott (Do€8-4 at 4), but Mr. Knth testified that Ms.
Moulton “maintains autonomy’as to how to handle and resolve sexual harassn
complaints id. at 3-4). He stated that Ms. Mouitt serves as a “confidential source” fq
complaints and does not necessarily htveeport harassment complaints to hiral.
at 3-4. But because Mr. Knott reviews MBlestad’s job performance and decides h
pay and benefits, it is unclear how Ms. NMoua can discipline MsEllestad, especially
since Ms. Moulton is not necessarily reqdite notify Mr. Knott of sexual harassmer
complaints regarding Ms. Ellestad.

In light of this lack of clarity as tMs. Ellestad’s authority and relationship wit
other corporate officers, disputes of matefat prevent the entrof summary judgment
on this issue.

3. Reasonable Care.

In order to succeed dhe Faragher/Ellerthaffirmative defense, an employer muy
show by the preponderance thfe evidence that (1) it %ercised reasonable care
prevent and correct promptly any sexudtigrassing behavior” an(®) “the plaintiff
employee unreasonably failed to take adsge of any prevéiwe or corrective
opportunities provided bthe employer or towid harm otherwise.’Faragher, 524 U.S.
at 807;Ellerth, 524 U.S. at 765. Plaintiff arguestithe undisputed facts show that IN
cannot establish either element. Doc. 69 at 8-11.

With respect to the first element, “@mployer’s adoption of an anti-harassme
policy and its efforts to disseminate thelipp to its employeesestablish that [the
employer] exercised reasonable care to gméwsexual harassmemt the workplace.”
Hardage v. CBS Broad., Ine127 F.3d 1177, 1185 (9th CR005) (citation and quotation

? Plaintiff argues in its reply that Ms. Mton’s declaration is a sham declaratig
because it was ﬁreparedlely to contradict Ms. Ellestl’s prior deposition testimony
Doc. 79 at 9. “The general rule in the Nir@ircuit is that a paytcannot create an issus
of fact by an affidavit contradicting his prior deposition testimonydn Asdale v. Int'l
Game Tech.577 F.3d 989, 998 (9t@ir. 2009) (citation andjuotation marks omitted).
Plaintiff's argument fails because Ms. Moultsnnot contradictindner prior deposition,
but the deposition testimomf another individual.

-25-

nent

er

—+

-

T

nt

n

137




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

marks omitted). INT produces their “Polisiand Procedures Maal,” which includes
its anti-harassment policy. Doc. 68-1 at13- The policy desdses prohibited sexual
conduct, the complaint and irstegation procedures, and teaforcement of the policy.
Id. at 14-15. The policy does not require Ridi to report harassment to his immediat
supervisor, Ms. Ellestad, butther affords him two reporting anues: either the Directol
of Human Resources or his Account Mandderld. at 15. INT also produces aj
“Associate Handbook Acknowledgement Fgrnmwhich states that the handboo
“contains important informatn and guidelines such aopibited harassment and Equa
Employment Opportunity.” Doc. 78-8 at Rlaintiff signed the fon on Julyl3, 2015,
acknowledging that he “received this Hiéook and understand[ghat it is [his]
responsibility to read and comply withe policies contained [therein].1d. Plaintiff
testified that he was familiar with INT’s anti-harassment policy (082 at 6), and he
does not dispute that he receivdte Manual” (Doc. 80 at 7 ] 37).

INT must also demonstrate that it tookasonable steps to promptly resol

Plaintiff's sexual harassment complaintardage 427 F.3d at 1185-86. Although a

“investigation is a key step,” courts mustdéhsider the overall picture’ to determing

whether the employer’'s response was appropriatel.” at 1186 (quotingSwenson v.
Potter, 271 F.3d 1184, 1193, 1197 (9th G2001)). “Notice of the sexually harassin

conduct triggers an employer’s duty to takempt corrective action that is ‘reasonab

19 plaintiff argues for the first time in $ireply that the anti-harassment polic
unreasonable because there is no “DirectoH@ian Resources.” Doc. 79 at 8. TI
Court will not consider an argument deafor the first time in a replyGadda v. State
Bar of Cal, 511 F.3d 933, 937 2(9th Cir. 2007).

~ ™ INT notes that it required all emplegs to attend formal anti-harassme
training in July 2016 and Janua®p18. Doc. 77 a8, Doc. 78-5 a#t 114. But it is
undisputed that Plaintiff quit April 2016, and thereforeould not have attended thes
training sessions. INT does not state thairfaff attended any anti-harassment trainir
sessions. Even so, INT’s adoption ananomunication of an anti-harassment polic
which Plaintiff does not dispute, establislteasonable care to prevent harassment &
matter of law. See Hardage427 F.3d at 1185 (finding gafoyer fulfilled its preventive
measures “to disseminate the policy” besmuhe parties did not contest that tf
employer had an anti-harassment polwith which the employee was familiar).
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calculated to the enthe harassment.”"Swenson271 F.3d at 1192 (quotifgichols 256
F.3d at 875).

Plaintiff argues that INT did not prompthddress the harasgi behavior becauss
INT did not investigate his Decdrar 2015 complaint to Mr. Knbt Doc. 69 at 9. INT
counters with evidence @h the December 2015 telephone conversation was n(
complaint and that it first learned of Plaifis EEOC charge in Apl 2016, whereupon it
promptly opened an investigation. Thispute precludes summary judgment based
INT’s alleged failure to take prompt corrective actton.

With respect to the second element thfe defense, Plaintiff must havy
“unreasonably failed to take advantageamly preventive or coective opportunities
provided by the employer do avoid harm otherwisé Faragher 524 U.S. at 807
(emphasis added). “[W]hile proof that amployee failed to fiill the corresponding
obligation of reasonable care to avoid hasmot limited to showing an unreasonab
failure to use any complaint procedure pd®d by the employea demonstration of
such failure will normally suffice to safy the employer’'s burageunder the second
element of the defenseld. at 807-08€Ellerth, 524 U.S. at 765.

The parties do not dispute that Plaintifiver complained to his Account Managj
or the Human Resource Manager, as redubg INT’s anti-harassment policy. The
instead dispute the reasonableness of Pigntlecision to noffollow INT’s complaint
procedure. On one hand, it ynaave been reasonable for Rtdf to not canplain to his
Account Manager because his Account Mamaggorts to Ms. Ellestad’s husband, M
Moloney. SeeDoc. 78-7 at 2. It may also habeen reasonable rfd°laintiff to not
complain to Ms. Moulton because she did metessarily have to report his complaint
Mr. Knott and she may not have had the poteediscipline Ms. Ellestad. But as note
above, the parties dispute Ms. Moulton'salplinary power over Ms. Ellestad. Eve

assuming that Plaintiff may have acted unoeably by not complaining to Ms. Moulton

_ 12 Plaintiff argues for the first time imis reply that INT did not promptly
mvestlgate his EEOC charge or his claimrefaliation set forth irhis self-evaluation.
Doc. 79 at 9. The Court cannot consider this argun®atldg 511 F.3d at 937 n.2.
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his alleged complaint in Decdrar 2015 to Mr. Knott woulduffice as an attempt “to
avoid harm otherwise” because Mr. Knott\Nds. Ellestad’s supervisor, could have put
stop to the harassmenCf. Holly D, 339 F.3d at 1179 (findinthe failure to use the
company’s reporting proceduresbe unreasonable because plaintiff “made no attemg
seek relief from any person able help put a stop to the harassmentgrnigan v.
Alderwoods Grp., In¢489 F. Supp. 2d 1180, 1197 (Or. 2007) (findingthat employer
cannot show as a matter of law that pldéintnreasonably failed tomvoke the complaint
procedure and avoid harm basa plaintiff complained to her supervisor for two yee
before reporting the sexual harassment to huraanurces, as required by the compan)
complaint procedures). Because parties dispute whethBraintiff attempted to avoid
harm by reporting his harassment to Mr. Kremd whether Ms. Moulton has the pows
to discipline Ms. Ellestad, pry must decide whether &hntiff acted unreasonably by
failing to use INT’s complaint procedure.
Because genuine issues of material fagist as to bothelements of INT's
Faragher/Ellerth affirmative defense, the Court willeny Plaintiff’'s motion for partial
summary judgment.
IT IS ORDERED:
1. INT’s motion for summary judgment (Doc. 67)snied
2 Plaintiff's motionfor partialsummary judgment (Doc. 69) aenied
3. INT’s motion to strike (Doc. 74) idenied
4 The Court will hold a conference call btay 30, 2018 at 4:30 p.mto set
a final pretrial conference and trial dat€ounsel for Plaintiff shall initiate
a conference call to include all counseti dine Court. If aial-in number is
to be used, the dial-in information #hae provided to all counsel and th
Court no later than May 29, 2018 at 12:00 noon.

Dated this 21st day of May, 2018.

Danls Gt

David G. Campbell
United States District Judge
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