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Arizona Incorporated v. Hickman&#039;s Egg Ranch Incorporated Doc. 1

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Don’t Waste Arizona Incorporate No. CV-16-03319-PHX-GMS
Plaintiff, REVISED FINDINGS OF FACT AND
CONCLUSIONS OF LAW
V.

Hickman’s Egg Ranch Incorporated,

Defendant.

According to the stipulation of the partiéise Court held a behdrial regarding the
Plaintiff's Complaint on Octobet7, 2018. Plaintiff filed a Miwon for Reconsideration of
the Court’s Findings of Faeind Conclusions of Law (Doc. 143The Court will grant the
Motion in part and deny in part. The Courtdigy makes its revised findings of fact arn
conclusions of law pursuant todexal Rule of Civil Procedure 52.

FINDINGS OF FACT

1. Defendant Hickman’s Egg Randnhgc. (“Hickman’s”) owns and operates

Desert Pride Farms, which is located 4625 West Indian School Road in Tonopah,

Arizona (“Tonopé& Facility”).

2. Hickman'’s also owns and operatefaaility that is located at 32902 Wesg
Ward Road and 32425 West Salmone Migh in Arlington, Arizona (“Arlington
Facility”).

3. Plaintiff Don’'t Waste Arizona (“DWA”) is a non-profit organizatio

dedicated to protecting the Arizona envira@mh Certain members of DWA live in the
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vicinity of the two facilitiss owned by Hickman's.

4. A natural byproduct of the decposition of chicken waste is ammonig
which is included among the chemical compouthdd are listed as extremely hazardo
substances under the Emergency PlannidgCommunity Right to Know Act (“EPCRA”)
42 U.S.C. 88 11001-1105€ee alsal0 C.F.R. § 302.4.

5. The purpose of EPCRA is “to engage and support emgency planning
efforts at the State and lodalvels and to provide the pliband local governments with
information concerning potentiahemical hazards presenttimeir communities.” 52 ed.
Reg. at 13378 (Apr. 22, 1987).

6. Although the figures vary from mdnto month, documents produced &
Hickman’s show that the Arlingh Facility housed as many 4gl27,267 laying hens in
May 2013 while the Tonopah Rhty housed as many as 3,384/ laying heng January
2017.

7. Both the Tonopah and Arlingtoraéilities emitted into the air over 10(
pounds per day of ammonia from animal waduring the timeframes relevant to th
proceeding.

8. Individuals from both Arlington and Topah testified that they could sme
ammonia regularly at their residences follogrithe construction of both the Arlington an
Tonopah Facilities.

9. Where releases of hazardousbstances are continuous, the EPCH
reporting requirement is satisfied if an inlitrtice is provided to the National Respon:s
Center (“NRC"), the State Emergency Response Commission (“SERC”), and the
Emergency Planning Committd4.ERC”) in the state in with the release occurs. 4
C.F.R. 8 302.9. Prior to the passage ef BARM Act, EPA determed that release of

hazardous substances from animal waste tilpigaalify for continuous release reporting.

SeeFinal Rule, (Dec. 18, 2008), 73 Fed. Ré6,948 at 76,952.
10. In 2006, Hickman's submitted a kttto the Environmental Protectior

Agency (“EPA”) Office of Regulatory Enforceant. There, Hickman’s acknowledged th
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Arlington Facility “may gener@ routine air emissions acddmmonia in excess of the

reportable quantity of 100opinds per 24 hours,” and th'a rough estimate of those
emissions is approximately 125 pounds @3 hours, but this estimate could b
substantially above or belowdlactual emission rate.” (Dmfdant’'s Trial Ex. 101). At
the time, EPA was developing an emission fatéor to estimate the amount of ammon
generated by large agriculturagperations. The letter furthexplained that because a
emission rate factor was under developmeviien EPA finalized that emission ratg
Hickman’s would “notify [EPA] of any reptable release pursuant to CERCLA sectic
103 or EPCRA section 304.Id;). EPA did not ultimately prode an emission rate facto
for ammonia from chicken waste.

11. On May 2, 2016, Plaintiff serveditten notice on Hickman'’s of its intent tq
file a citizen’s action undeprovisions of the Comprehensive Environmental Respor
Compensation, and Liabilibact (“CERCLA”), 42 U.S.C.88 9601-9675 and EPCRA
based on Hickman’s alleged failure to sutomotification under these statutes th;
reportable quantities of hydrogen sulfide anth@onia had been released at the Arlingt
and Tonopah Facilities.

12. Nearly five months later, Plaintifiled its Complaint. (Doc. 4). The
Complaint alleged that HickmaaViolated EPCRA because iil&l to file the necessary
reports regarding the release of ammoatathe Arlington Facility and the Tonopa
Facility. Hickman'’s filed an answer denyihigbility on October 21, 2016. (Doc. 11).

13. There are additional agricultural operasiawithin two to five miles of the
Arlington and nopah facilities, includingultiple dairy farms that produce cow wast
(Defendant’s Trial Ex. 106). Ammonia is also a natbygdroduct of cow waste.

14. Once the chicken waste is driedtatfacilities, Hickman’s processes th
chicken waste and sells it as a fertilizefacilities in neighboring areas.

15. In March 2017, Hickman’s filed omliance reports with the NRC, SER(

and LERC. (Doc. 107 at 6). Hickman’s alded an update to these reports in Marg

2018. (d.).
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16.  After the construction of the Arlimgt and Tonopa facilities, individuals
living near the facilities filed&omplaints with tk Arizona Departmeraf Environmental
Quality (“ADEQ”) and other environmenitaagencies. ADEQ tanever found that
Hickman’s was in violation of stator federal environmental laws.

17.  Earlier this year, Congress enactesl @onsolidated Appropriations Act of
2018. The act incorporad at Division S, Title XI th&air Agricultural Reporting Method
Act (“FARM Act”), which amended Section 300f CERLA to eliminate any reporting
requirement for air emissions from animal waste or the decomposition of animal waste
EPCRA'’s reporting requirements der section 304 extend toleases that “require[] a
notification under section 103(a) @ERCLA].” 42 § U.S.C. 11004.

18. EPA recently issued@uidance Document detailing when EPCRA applies
to farms engaged in “routine agricultural ogemas.” EPA Office ofLand and Emergency
Managementiow Do the Reporting Reirements in EPCRA Set 304 Apply to Farms
Engaged in  “Routine  Agricultural  Operations”? (Apr. 27, 2018),
https://www.epa.gov/sites/production/files/201F/documents/web_document_placeholder.pdf
(“EPA Guidance 2018").

19. On September 25, 2018 this Cogdued an order clarifying various lega

iIssues before the trial withoajury. (Doc. 130) (“Clarifyingdrder”). Among other issues
the Clarifying Order found thathe FARM Act was not retactively applicable, that
Plaintiff has the burden to prove that the rete@sulted in exposure to persons outside the
facility, and that Defendant has the burdenptove that the rebse falls within the
exemption at 42 U.S.C. § 11021(e)(5).laf@ying Order at 10-11).
CONCLUSIONS OF LAW

Defendant has conceded that Plaintif§ lstanding to prosecute this action under
EPCRA. So the Couvtill only analyze the merits issueBue to the passage of the FARM
Act, however, this Order only considenhether Hickman’'s violated EPCRA by nat
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making a required continuous release repornicerning ammonia release prior to Marg¢
28, 2017.
1. Prior to the passage of the FarmAct, ammonia generatel as a byproduct

of chicken waste was an “extremely hazardous material” released intQ
the environment that triggered repating requirements under EPCRA.

EPCRA directs the EPA Administrator totlisazardous substaex along with the
amount of substance that must be releasd¢dgger EPCRA reporting requirementSee
42 U.S.C. § 11002(a)(2) (directing the Adhmsirator to publish a list of extremely
hazardous substances within&ys). The list of extremely hazardous substances ca
found at 40 C.F.R. § 302.4. Under EPCRA section 11004(a), merely possess
hazardous substance is nobegh to trigger reporting reqeiments. Specifically, EPCRA
requires a notification only “if a release of eaxtremely hazardous substance . . . occ
from a facility.” 42 US.C. § 11004(a)(1)—(2).

Ammonia is an extremely hazardous subsgalisted under 40 C.F.R. § 302.4.

Chicken waste is not listed under 40 C.FRR302.4, nor is it “released” into the

environment.

2. The release of ammonia at botlthe Arlington and Tonopah Facilities
does not fall within the statutory exemption at 42 U.S.C. § 11004(a)(4).

Under EPCRA, a release is not reportabie“fiesults in exposure to persons sole
within the site or sites owhich a facility is located.42 U.S.C. § 11004(a)(4). As
discussed in the Clarifying Order, the burd® establish that the ammonia releas
resulted in exposures to persautside the facility falls on DA, who must establish that
persons were exposed to the ammonia kypiteponderance ofdhevidence. Unlike the
release provision, which requerdt00 pounds of ammonia to beleased to trigger the
reporting requiremergee40 C.F.R. § 302.4, the implemeng regulations do not require
a specific amount of exposure to perstmavoid liability under 11004(a)(4). Thusyme
level of exposure to ammonia outside thige is sufficient to trigger the reporting

requirement.
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The Court has determined that more th@f8 pounds of ammonia was released ir
the ambient air daily. Several individufdlem both Arlington and ®nopah also testified
that they could smell ammonia regularlytiair residences following the construction (
both the Arlington and@onopah Facilities.

That Hickman’s later measured zeammonia parts per million at the facility
borders once a month does not demonstratenthpersons were evexposed to ammonig
from the facilities during the relevant time framBlaintiff's dispué whether the device
used by Hickman's to measure ammoniatla facility is even designed to mak

measurements of ammonia i thmbient air. (Plaintiff's TrigEx. 33). Hickman’s admits

f

that it employs no machinery tapture, store, or otherwise prevent the gaseous ammonie

from entering the ambient airAnd while there are other agultural operations in the

vicinity of Hickman'’s, it is noplausible that releasing l&guantities of ammonia into the

ambient air daily for a period of years did nejularly result in exposure to persons outsi
the facility. Accordingly, theelease at issue here doesfatitwithin the exemption in 42
U.S.C. § 11004(a)(4).

3. Ammonia released as a byproduct ofhicken waste is not a hazardous
material “used in a routine agricultural operation.”

In April 2018, EPA issued guidance document that desas the activities that fall
within the routine agaultural operation exemption underd2s.C. 8 11021(e)(5). In that
guidance document, EPA reasornbdt “the feeding and breedj of animals, as well as
the expected handling and storafiéhe animals’ waste, wouldlso be considered a routin
agricultural operation,” and interpreted 42SLC. 811021(e)(5) to aude “handling and
storage of waste for poteritizse as a fertilizer."SeeEPA Guidance 2018.

As discussed in this Court’s Clarifyir@rder, “policy statements, agency manug
and enforcement guidelines . do not warran€hevronstyle deference.Christensen v.
Harris County 529 U.S. 576, 587 (2000). Whemecutive guidate does not warrant
Chevron deference, courts should still give some weight to agency interpreta

depending on the thoroughness of its constameravalidity of its reasoning, consistenc
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with earlier and later pronouncemerdad its general power to persuaSee Skidmore v.
Swift & Ca, 323 U.S. 134, 140 (1944).

EPCRA generally requires reporting of ale@ses of hazardous materials that we
“produced, used, or stored” at a facility. 42 U.S.C. § 11004(a)(B séparate subsection
EPCRA clarifies that the term “hazardoustenels” does not cover “any substance to t
extent it isusedin routine agricultural operains or is a fertilizer held for sale by a retailg
to the ultimate customer.” 42 U.S.C. 8021(e)(5) (emphasis added). The statutd
provision by its terms does not exerapitactivities at routine agultural operations from
reporting requirements under EPCRA. It speally limits the exerption to hazardous
materials tised inroutine agricultural operations42 U.S.C. § 11021(e)(5) (emphas
added). Had Congress wanted to exemgidistances at routiragricultural operations
from reporting requirements, it could have simgtigted that routine agricultural operatiof
are entirely exempt.

“[W]here Congress includes particular language in one section of a statute but
it in another . . ., it is genaly presumed that Congresgsamtentionally and purposely
in the disparate inclisn or exclusion.”Keene Corp. v. United Statés08 U.S. 200, 208
(1993) (internal citationrad quotation marks omitted3ee alsd@ailey v. United States
516 U.S. 137, 146 (B®) (distinction in one provision beeen "used" and "intended to b
used" creates implication that related prav& reliance on "use" alone refers to acty
and not intended use). Because Congresovyeglthe phrase “prodad, used or stored”
when defining what releases are reportablg, only deployed the word “used” whe
defining this exemption, Congress likely did mtend to exclude releases from materig
that are produced or stored at, but not ultimately used in routine agricultural opers
with the exception of a fertilizer hefdr sale to the ultimate consumer.

“Used” is defined as “emplogdan accomplishing something.” B8STERS THIRD
NEW INTERNATIONAL DICTIONARY 2524 (1961). Hickman's does not employ tf

ammonia in accomplishing any ultimate goabbjective. The gaseous ammonia is inste

1S

omi

D

al

X
15

tion

e
ad




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

a mere byproduct of the agricultural opeyati Thus, the ammonia does not qualify as
material “used in” a routmagricultural operation.

4. Ammonia released as a byproduobf chicken waste isnot “a fertilizer
held for sale to theultimate consumer.”

The statutory language exempts haaasdmaterials from the EPCRA reporting

requirements if that material “& fertilizer held for sale tthe ultimate consumer.” 42
U.S.C. § 110021(e)(5). It is possibleatithe EPA Administrator could list commo
fertilizers under the EPCRA reporting requirements, and Congress was probably aw
that possibility when it was draig 110021(e)(5). And those fertilizers, if held for sale
a facility, and subsequently releaksinto the environment, walfit within the exemption.
But the gaseous ammonia released by thekehiovaste itself is not a fertilizer held b
Hickman’'s! Instead, the ammonia isogproductof a material—the chicken waste—thg
Is eventually converted to a fertilizer. Thdickman’s later processed the chicken was
and sold it as a fertilizer does not transform the gas released by the chicken wast
earlier stage into a fertilizerSo even assuming this Cowvbuld find that the chicken
waste was a fertilizer, a gaseous byproduetised by its decompitien would not qualify

for the exemption under 42 U.S.C. § 110021(e)(5).

5. The Court will impose a penalty below the maximum amount for an
emissions reporting violation for e&h of the Hickman’s Facilities.

The Court finds that Hickman'’s failed tomply with the written notice requiremen
under EPCRA for 592 days for the Tonopakilg, and for 1,825 days for the Arlington
Facility. Hickman’s violations here esdmtly amount to two failures to report @
continuous emissions releasgeeFinal Rule, (Dec. 18, 2008), 73 Fed. Reg. 76,948
76,952. If considered a continuous ssmns release, the maximum penalties ung
EPCRA for each release are $25,000 dollars.

EPA published an Enforcement RespoRséicy for its own enforcement action

L A fertilizer is defined as “a substance (as manure, lime or commercial fertil
used to fertilize soilespone chemically prepareitiat supplies nutrients.” YW8STER'S
THIRD NEW INTERNATIONAL DICTIONARY 840 (1961).
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that may also be used as a guideline HeeeEPA Office of Regulatory Enforcement an
Compliance Assuranc&nforcement Respon&wlicy For Sections@®, 311 and 312 of
the Emergency Planning and @omunity Right-to-Know Act(Sept. 30, 1999),
https://www.epa.gov/sites/production/fildetuments/epcra304.pd“ERP”). While the
Court is not required to apply the ERP guidedinboth parties agreeattthe Court should
look to the ERP to helgetermine what penalty to impose on Hickman's.

The ERP lays out four factors to weighdietermining whether orot to impose the
maximum daily penalty: the natuoé the violation, the exterdf the violation, the gravity
of the violation, and the circumstancestbé& violation. ERP at 9-17. EPA also list
adjustment factors for penalties, including #ility to pay and continue in business, th
prior history of violations, the degree of culpability, the economic benefit of n
compliance, and other matters as justicg meguire. ERP at 228. Penalties imposed by
EPA under this rubric in thegast for violations range froi7,735 to $278,000. (Doc. 107
Ex. A).

When determining the circumstances sunding a violation, EPA looks at any
actual problems that first responders and ge@cy managers encountered due to a fail
to notify, the effect noncompliance has tre LEPC’s ability toplan for chemical
emergencies, and the potential for empoge personnel, the community and th
environment to be exposed tazhads posed by noncompliance.

None of these factors point towards impgsa harsh penalty. There were no actu
problems that emergency personnel encoudtdue to Hickman’s lack of reporting, an

Hickman'’s failure to report did not impathe LEPC’s ability toplan for chemical

emergencies. And while Hickman’'s failute report the ammonia emissions likely

deprived the community of ste information regarding hazardous substances in t
community, many members of the public wereaesof the facilitieand the ammonia they
emit, and there is no established methodcldculating the specific amount of ammon

emissions from chicken waste. Finally, the noncomplidtsed did not greatly increase
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the likelihood of the public to bexposed to hazardous materfalsiter all, these releases
are not illegal underrgy other statute.
Other adjustment factors point in favoraomodest fine. lkman’s does not have
a history of prior violationsinder EPCRA or other envimmental statutes. There is n
evidence that Hickman's gained any meagful economic dvantage over other
agricultural operations by not reporting thleraonia emissions under EPCRA. ERP at 2
And a severe penalty issued here could tereblickman’s ability tstay in business.
The ERP also allows for consideration“other matters as justice may require
ERP at 31. The law surrounding reportmeguirements for animal waste under EPCR
has been in flux since ERA was passed in 198&eel987 Final Rule2008 Final Rule,
73 Fed. Reg. 76,948 (Dec. 18, 2008)cated by Waterkeeper Alliance v. EBA3 F.3d
527 (D.C. Cir. 2017)EPA Guidance 2018.To date, EPA hadil failed to develop an
emission rate factor for estimating the amtoof ammonia emissions from chicken was
at agricultural operations like Hickman’dJnlike many other instances where EPA h
implemented harsh penalties on large adpical operations, Hickman’s has not bee
found to violate any other environmental stasuin this proceeding, such as the Cle
Water Act or CERCLA. (Doc. 107, Ex. AAnd Hickman’s has recently come int(
compliance with EPCRA and filed a contiusoemissions release report for both t
Arlington and Tonopah FacilitieDefendant’s Tr. Ex. 6, Bee alsdoc. 139). After the

passage of the FARM Act, no agricultural caen will be penalized for failing to repor

2 In the 2008 Final Rule on this subject,A8tated that reports regarding emissio
from animal waste “are unnecessary becausemost cases, a federal response
impractical and unlikely.” 7¥ed. Reg. at 76,956.

3 Congress recently exemEted these typiesleases from reporting under CERCL|
when it passed the FARM Act. EPA recently proIJ:posed new regulations exempting a
waste emissions from reporting requiremeamder EPCRA—a necessary consequence

the amendments to CERCLASeeEPA, Proposed Amendmeto Emergency Releasg

Notification Regulations on Reporting Exetigm for Air Emissions from Animal Waste
at Farms; Emergency Planning ant Comlgulﬁilght-to-Know Act, (Oct. 30, 2018),
https://www.epa.gov/sitgsfoduction/files/2018-
10/documents/proposed_epcra_amendnsggmed 10-30-18.pdf. The propose
regulation incorporates the FARM Act’'s exglion of animal waste to EPA’s existing
regulations under EPCRA.
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emissions generated from animal waste, bexthesy are no longer subject to the reporti
requirements of EPCRA.

At trial, Plaintiff’'s counsel pointed to tee pieces of evidence $aggest that a large
fine should be imposed on Hickman’s. FifBtaintiff argued that the letter submitted t
EPA in 2006 should be congiced evidence that Hickmanigas aware that the Arlington
Facility needed to submit repotiader EPCRA. Second, Plaffipointed to the numerous
complaints filed by individuals living in thérlington and Tonopah aas. Finally, Plaintiff
points to the fact that Hickmés failed to take any action wome into compliance with
EPCRA after it received Pldiff’'s 60-day notice letter.

The first two pieces of evhce seem to cut against assieg a harsh penalty agains
Hickman’s. The letter indicates that thegulating agency was aware of Hickman
emissions at the Arlington fdity and chose not to requestrfioer action. And the fact
that ADEQ, after receiving all of these cdaipts, did not require Hickman’s to taks
further action, supports the conclusion thitkman’s was not acting in bad faith herg
Hickman'’s regularly coordinates with stategulators, and there is no evidence th
Hickman’s is in violation o&inyother state or federal eneitmental laws. But Hickman’s
did fail to take any action after Plaintiffddd their 60-day Notice, and even after th
Complaint in this case was filed.

Because Hickman's failed mmmply with EPCRA, the Qgat will assess a fine of
1,500 dollars for each facility, totaling 3,0@0llars. This amount is below other EP,
enforcement actions where there were violatiof other mvironmental laws, and will not
be so harsh as to put Hickman’s out of business.

Any conclusion of law deemediading of fact is so adopted.

CONCLUSION

For the reasons stated above, the Call grant the Motionfor Reconsideration
and enters judgment in Plaintiffs favon the amount of three thousand dolla
($3,000.00). Plaintiff is directed to fileNotice and lodge a proposed final judgment ¢
or before December 27, 2018.
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IT IS HEREBY ORDERED that Plaintiff's Motion fo Reconsideration is grantec
in part and denied in part (Doc. 143).

IT ISFURTHER ORDERED directing Plaintiff file aNotice and lodge a propose(
final judgment oder on or befor®ecember 27, 2018

Dated this 19th dagf December, 2018.

G. Murray gnow
Chief United States District Judge
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