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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Joe Louis Arvizu, Jr., No. CV-16-03347-PHX-ROS
Petitioner, ORDER
V.

Charles Ryan, et al.,

Regpondents.

On August 7, 2017, Mpstrate Judge James F. Metcalf issued a Report

Recommendation (“R&R”) recommending the Codeny the petition for writ of habeas

corpus. The R&R reasoned tleé¢ven of the twelve claimsere procedurally defaulted
and the one claim that could be revieweditsnmerits did not suppt granting relief.
Petitioner Joe Louis Arvizu, Jfiled lengthy objectionsas well as a supplement, rearguir
the merits of all of his claims. Respondenubsequently filed an ddional brief regarding
the impact of a ruling by the Arizona CourtAgbpeals in Petitioners’ state post-convictig
proceedings. Having reviewelde record, the petition for wrof habeas agus will be
denied.
BACKGROUND

After a jury trial, Petitioner was coroted of aggravated drunk driving an
sentenced to 4.5 years in prisdPetitioner filed a timely direeppeal but his counsel fileg
a notice with the Arizona Court of Appealsittshe was “unable to discover any argualt

guestions of law after searching the entire reco8hte v. Arvizu, No. 1 CA-CR 15-0003,
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2015 WL 7280917, at *{Ariz. Ct. App. Nov. 17, 2015)Petitioner filed a “supplementa
brief” which the Arizona Court of Appeals deibed as raising seventeen issues. But t
court concluded Rigioner “did not properlyraise and argue” most tfe seventeen issue
“as required by Arizona Rule of Criminal Procedure 31.118l"at *2. Accordingly, the
court concludedPetitioner had waived most the issues. The cdutid, however, address
and reject on the merits Petitioner’'s challengggarding the sufficiency of the evideng
and inconsistent witness testimonid. at *2-3. The court also addressed and rejec
Petitioner's argument that the prosecution’s failure to produce a “tow sheet” constitt
Brady violation?! Id. at *3.

On May 26, 2016, after hidirect appeal failed, Petitionéled a “Notice of Post-
Conviction Relief” in Maricop&ounty Superior Court. (Doc. 10-1 at 9). That notice W
merely the basic form to itate the post-conviction press and did not contain an
indication of the claims Petitioner wished gsart. Counsel was appointed but that coun
later filed a statement that “ramlorable claim for relief” exied. (Doc. 1-2 at 29). The
superior court directed Petitioner to files own “Pro Per Petiin for Post-Conviction
Relief” no later than October 31, 2016. (D&e2 at 30). Instead of filing something i
September 30, 2016. Petitionefésleral petition contained 1@rounds for Relief. With
no substantive petition on file in state codgtitioner’'s state post-conviction proceedin(
were dismissed on December 3, 2016. (Doc. 10-1 at 13).

On December 9, 2016, this Court noteetitioner's own allegations were that h
had not properly presented all o claims in state courfThat is, Petition stated he ha
“presented the claims in Qinds One through Four to bdtie Arizona Court of Appeals
and the Arizona Supreme Coulitit he did not even allege had “presented the issue

raised in Grounds Five thrgh Twelve to any Arizona appetéacourt.” (Doc. 5 at 4).

1 While not entirely clear, the “tow sheet” apparently was a repart fine towing company
that had handled Petitioner'shiele after he was arrested. Petitioner believed the {
sheet would have been “exculpatory” becatigeght have indicat@, among other things,
that his car did not have gasoline such thatdwed not have beeniding it. At the time

of trial, the tow sheet had been lost. eTtrial court gave a missing evidence jul

instruction.
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Thus, the petition appeared to qualify as miXed’ petition, i.e., one containing both

exhausted and unexhaustedmisi’ (Doc. 5 at 4). Becse the Court had very limited

information about the status of the state post-conviction proceedings, the Court
Petitioner might still be able to exhaust “Grouiiilge to Twelve if hgoromptly file[d] in

the Arizona Court of Appealspeetition for review from the deai of his Rule 32 petition.”

(Doc. 5 at 5). The Court directed Petitionecomsider how he wished proceed but also

ordered Respondents answer the petition.

Around December 22, 2016, Petitionerdile petition for review with the Arizona

Court of Appeals regarding the denial laé post-conviction petition. (Doc. 9). Thg

petition for review explained that after hisit& post-conviction attorney advised him th

she could find no plausible grounds for relieg “chose to move forward” by filing g
federal petition instead of filingis own petition in state courtn other words, Petitioner

intentionally bypassed the state court tpmmviction proceeding.  Apparently

note

13%

at

misunderstanding this Court’s @ar, Petitioner explained to the Arizona Court of Appeals

that he needed to raise “certain groundsa ipetition for review in order for the federa

court to entertain his federal habeas petitiDoc. 9 at 2). Thus, the petition for reviey

presented some of the claims that tlisurt had informed Ritoner looked to be
unexhausted. (Doc. 9).

In responding to the federal petition, Ressgents asserted eleven of the twel

claims were “technically exhausted, butogedurally defaulted.” (Doc. 10 at 2).
According to Respondents, thelpnolaim that had been exhded in state court and could

be resolved on the merits here was thewlavolving the missing tow sheet. On May 1(

2017, the Magistrate Judge cdlleor briefing on two issuesFirst, whether the federa

petition should be disissed pending completion of th&ate court post-conviction

proceedings. (Doc. 22 at 4). And seconbtether the petition coained exhausted and

unexhausted claims such that Petitioner sthdad required to delete the unexhaust

claims if he wishes to poeed with the exhausted claims.

Respondents submitted a brief stating ‘fedition for review has no effect in this
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proceeding.” (Doc. 23 at 1). Because Petitidred not filed an daal petition for post-
conviction relief in superior court, Responde claimed the Arizon&ourt of Appeals
would not consider any of tridaims presented in his petitidor review. (Doc. 23 at 2).
Thus, there was no needdelay resolution of the feddraetition pending a decision by

the Arizona Court of Appeals. Moreovéne petition did not coain any unexhausted

claims because, again, Petitiondgure to pursue state-court relief meant all of his claims

were technically exhausted huiocedurally defaulted.
On August 7, 2017, Magistrate Judge Ndftecssued his R&R. At that time, the
Arizona Court of Appeals hatbt yet acted on the petition faview. Despite the pending

state-court proceedings, the R&ecommended the Court pesd to resolve the federal

petition. The R&R also concluded that elevanthe twelve claims were procedurall
defaulted. In reaching thisonclusion, the R&R notetPetitioner arguably presenteq
various claims from his habepstition in his Petition for Regw to the Arizona Court of
Appeals in his PCR proceeding.” (Doc. 224). The R&R reasoned the Arizona Col
of Appeals would “not consider claims @ PCR petition for reew which were not
presented to the PCR court.” (Doc. a9 24). But the R&R also noted “actuc
consideration of the merits afclaim by the state appellate ddumight satisfy exhaustion.
(Doc. 29 at 25). The RR then went on to atyze and reject the one claim that could

resolved on its merits invalvg the tow sheet. The R&R concluded all the other clai

were procedurally defaultedRetitioner filed objections to #R&R but did not address the

procedural status of his claimdnstead, he merely rearguéhe merits of each of his
claims.

On December 6, 2017, Petitioner filed aic®that the Arizona Court of Appeal
had issued a decision on his petition for egui That decision provided, in full:

Petitioner Joe Louis Arvizu, Jr. seekwiesv of the superior court’s order
denying his petition for post-convictionlied, filed pursuant to Arizona Rule
of Criminal Procedure 32.1. This Arvizu's first petition.

Absent an abuse of distien or error of law, this court will not disturb a
superior court’s ruling on a peon for post-conviction relief. Sate v.
Gutierrez, 229 Ariz. 573, 577, 1 19 (2012}t is the petitioner’s burden to
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show that the superior court abused its discretion by denying the petition for
post-conviction relief. See State v. Poblete, 227 Ariz. 537, 538, 1 1 (App.
2011) (petitioner has burder establishing abuse of discretion on review).

We have reviewed the record in tmsatter, the superior court's order
denying the petition for post-convictiorlief, and the petition for review.
We find the petitioner has not esighed an abuse of discretion.

We grant review but deny relief.

Arizonav. Arvizu, No. 1 CA-CR 16-0920 PIRC, 2017 WL 5709581, &1 (Ariz. Ct. App.
Nov. 28, 2017). Notably absefrom that decision is any indication of the stran
procedural posture of Petitiong claims. Indeed, given &t Petitioner had not presente
any claims for relief to the superior court, it wdideem to have bearforegone conclusion
that the superior court’s denial of relief was not an abuse of discretion.

After learning of the Arizona Court of Appeals’ dgon, the Court called for

supplemental briefing on the procedumsture of Petitioner's claims. (Doc. 42).

Respondents stated the Court of Appeals’sienishould have no impact and almost «
of Petitioner's claims remain procedurallyefaulted. (Doc. 46). According tg
Respondents, the fact that Petitioner ngmarsued any post-conviction claims in th
superior court means “it is not plausible tmstue the Arizona Couof Appeals’ decision
as reaching the merits of [lR®ner’s] manifestly deficient geion.” (Doc. 46 at 7).
ANALYSIS

A district judge “may accepteject, or modify, in whol@r in part, the findings or
recommendations made by the magistrate jud@8'U.S.C. 8§ 636(b). The district cou
must review de novo the portiots which an objection is maddd. The district court
need not, however, review the portiadieswhich no objection is madeSee Schmidt v.
Johnstone, 263 F. Supp. 2d 1219, 1226 (D. Ariz. 2003P(%¢ novo review of factual and
legal issues is required if objections aredmabut not otherwise.”) (quotation marks ar
citation omitted).

The R&R concluded “Grounds Two tiugh Twelve must be dismissed wit

prejudice as procedurally defaulted.” (D&9 at 47). As for Ground One, the R&
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concluded Petitioner was not #lad to relief. Petitioner fileabjections addressing al
twelve of his grounds for relief. Petitionedbjections, however, deal only with the meri
of his claims. That is, Petitioner does nodli@ss the procedural posture of his claims.

The current procedural posture of theelwe grounds for relief is inordinately
complicated. On the direct appeal of his conviction, Petitioner filed a brief that the Ari
Court of Appeals accurately described asigyto raise issues méyeoy presenting a list
of questions.Sate v. Arvizu, No. 1 CA-CR 15-0003, 2015 WIr280917, at *1 (Ariz. Ct.
App. Nov. 17, 2015). The #ona Court of Appeals conaed Petitioner had not properly
raised “the issues” he presented because th@dbigpointed to facts ithe record and cited
relevant legal authorityld. at *2. Thus, Petitioner had ‘awed the issues on appeald.
In addition to that waiver, thArizona Court of Appeals colucled certain issues, such 3
the allegations of ineffective assistance adfircsel, could not be pursad on direct appeal.
Id. Despite the waiver issue andimg that certain issues couldt be addressed, the cou
addressed Petitioner’s claim regarding thesdmg tow sheet” andoncluded there was
no basis for relief. Generously read, Petititmdirect appeal proply exhausted a claim
involving the failure toturn over the “tow sheet.” Buas for Petitioner’'s eleven othe
claims, there is no indication he properly egsishem in his direct appeal or his pos
conviction proceeding in géhsuperior court.

In addition to not properlypresenting his claims indidirect appeal, Petitioner’s
post-conviction filing in superior court failed ppesent any claims. Petitioner did not fil
any document in the superior court indicating th@ms he wished to pursue. Thus, ti
superior court summarily denied the petitidrne Arizona Court of Appeals affirmed thg
decision, without indicating whether it wagpdying the obviously applicable procedurs
bar. Normally, when a statewrt “declined to apply the predural bar that was availabls
to it and adjudicated the claiom the merits, then the claim may proceed” in federal co
Chambers v. McDaniel, 549 F.3d 1191, 1196 (9th Cir. 2008). The Ninth Circuit N
provided a forgiving standard for determinithg basis of an ambiguous state court rulin

“unless a court expressly (not implicitly) statkat it is relying upn a procedural bar, we
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must construe an ambiguous state court respasaeting on the merits of a claim, if sug
a construction is plausiblefd. at 1197. Here, it is not plausible to read the Arizona Cqg
of Appeals’ decision as acting on the merits of the claims.

The petition for review to the Arizona Cowf Appeals required an assessment
whether the superior court abused its disoretwvhen denying relief. In light of the fac
that Petitioner did not file argost-conviction claims with theuperior courtit would have
been impossible for the Arizona Court of Apetal conclude there had been an abusg
discretion. Therefore, the Arizona CourtAyipeals decision was nanh adjudication of
the claims on their merits and eleven of Paiéir's claims remain procedurally defaulte
Therefore, the R&R’s conclusion regargiprocedural defduwill be adopted.

The only claim the Coumeed address on its meritsvolves the missing “tow
sheet.” The R&R addressed this claimsome detail and concluded Petitioner was 1
entitled to relief. Petitioner has not offerady basis to conclud&at analysis was
incorrect. In short, Petitioner has not ebsiled the Arizona Court of Appeals’ decisio
was contrary to or an unreasonaffmlication of Supreme Court lansee 28 U.S.C. §
2254(d)(1). Nor has he estahed the Arizona Court of Aqeals’ decision was based o
an unreasonable deterration of the facts.See 28 U.S.C. § 2254{®). Petitioner has
never offered any convincing basis to codeluhe missing “tow sheet” was the result
bad faith actions by the prosecutor. Petitioner is not entitled tb oalt@s only exhausted
claim.

Finally, even assuming this Court werednore Petitioner’s failure to exhaust hi
remaining claims, he wouldot be entitled to relief.See 28 U.S.C. § 2254(b)(2) (“An

application for a writ of habeas corpus nisydenied on the merits, notwithstanding t

failure of the applicant to exbat the remedies available iretbourts of the State.”). The

remaining claims involve complaints regardpagticular evidentiary decisions by the tri
court or decisions by his coumgkiring the course of repregem him. In light of the

record, those complaints are n@Ldficient basis to merit reliefCf. Harrington v. Richter,

562 U.S. 86, 102-03 (2011) (“[H]abeas corpms guard against extreme malfunctions|i
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the state criminal justice siems, not a substitute fordmmary error correction through
appeal.”).

Accordingly,

IT IS ORDERED the Report and Reconandation (Doc. 29) i&aDOPTED IN
FULL. The petition for writ ofhabeas corpus IBENIED and DISMISSED WITH
PREJUDICE.

IT IS FURTHER ORDERED that a Certificate of Appealability and leave to

proceed in forma pauperis on appeal REENIED because dismissal of portions of th
petition is justified by a plai procedural bar and juristsf reason would not find the
procedural ruling deldable and other portions of thetpien do not make a substantig
showing of the denial of a constitutional right.

IT IS FURTHER ORDERED the Motion to Appoint Counsel (Doc. 40) i
DENIED.

Dated this 21st day of February, 2019.

Senior Unlted States District Juyel

e

UJ




