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e Union High School District Doc.

e
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Louise Marquez, No. CV-16-03351-PHX-JAT
Plaintiff, ORDER
V.

Glendale Union Higtschool District,
Defendan

Pending before the Court are DefentaMotion for SummaryJudgment (Doc.
67) and Plaintiff's Motion for Partial SummaJudgment (Doc. J0The Court now rules
on these motions.
l. INTRODUCTION

DefendantGlendaleUnion High School District (hereafter “Defendant” or the
“District”) employed Plaintiff Louise Marquez (hereinaftéPlaintiff”’) as a computer

programmer from October 2001 until Plaintiff's employmemtmieated on October 1,

2014. (Doc. 68 11 1, 63; Doc. 69 11 1-2)aimiff claims that her termination was

illegally motivated by her agelisability, and statairily protected activity. (Doc. 3 1 1-
2). Particularly, Plaintiff alleges that EBadant violated the Age Discrimination i
Employment Act, 29J.S.C. 8§ 621et seq.(fADEA”), the Americans with Disabilities
Act, 42 U.S.C. § 1211kt seq(“ADA"), the Rehabilitation At, 29 U.S.C. § 793t seq.
(“Rehabilitation Act”), and the Familjedical Leave Act, 29 U.S.C. § 2604t seq.
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(“FMLA"). (Doc. 3 11 1-2)* Defendant denies each of Pigif's claims, and raises the
affirmative defense that Plaintiff failed mitigate her damages. (Doc. 10 at 1-7).

On May 18, 2018, Defendant filed iending Motion for Summary Judgmer
(Doc. 67), contending that Ptaiff failed to support eaclf her remaining claims and
that no genuine dispute of material fact exsuch that Defendant is entitled to judgme
as a matter of law. (Doc. 67 at 1). Pldintiled an Amended Response to Defendan{
Motion for Summary Judgment (8. 83) on Jy 16, 2018 to which Defendant filed a
Reply (Doc. 84) on July 27, 20%8.

Also on May 18, 2018, Plaintiff filether pending Motion for Partial Summar
Judgment (Doc. 70) on her Eighth CauseAation, which alleges interference witl
Plaintiff's rights under the FMLA, and on Deigant’s affirmative diense of failure to
mitigate damages. (Doc. 70 at 1). Defemdéled its Response in Opposition t
Plaintiff’'s Motion for Partial Summargudgment (Doc. 80-19n July 6, 2018,to which
Plaintiff filed a Reply (Doc85) on July27, 2018

' In her Amended Complaint, Plaintiff alstleged discrimination based on race, natior
origin, and/or ancestry under Title VII d¢fie Civil Rights Actof 1964, 42 U.S.C. §
2000e,et seqand under 42 U.S.C. § 1981 in Cou@tse and Two, respectively. (Doc.

19 23-32). However, the Court dismissed these @ounts pursuant to the stipulation ¢
the parties. (Doc. 52).

2 Plaintiff filed her original Response efendant’s Motion for Summary Judgmer
Doc. 76) on June 3@018, which the Court deemed to timely in its Order dated Jul

, 2018. (Doc. 79). Plaintiff was thereafignanted additional time to file an amends
response pursuant to the Court’si@ron July 13, 2018. (Doc. 82).

* Defendant’s Rer_)Iy (Doc. 84) was timely, e Court extended the deadline for tf
parties to file replies to their summary judgmbh motions to July 27, 2018 in its Orde
dated July 13, 2018. (Doc. 82).

* When Defendant attempted tonely file its Responsén Ofgosition to Plaintiff's
Motion for Partial Summary Judgment (Doc. o) June 29, 2013 in accordance with t
Court’s Order extending the deadline fospenses to summarygudgment motions (Dd
72), Defendant inadvemtly filed its Controverting Stement o 3 tir

(Doc. 80). Thereafter, Defendant filed thereot Resﬁo_nse in_ Opposition to Plaintiff’
Motion for Partial Summary Judgment concuthenvith its Notice ofErrata on July 6,

2018. (Doc. 80).

> Plaintiffs Reply (Doc. 85) was timely, ahe Court extended the deadline for th
parties to file replies to their summary judgmbh motions to July 27, 2018 in its Orde
dated July 13, 2018. (Doc. 82).

Facts a second time.
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. BACKGROUND

The following facts providing relevant background are drawn from the pari
statements of fact, briefand from parts of the record.

Plaintiff was an at-will employee for ¢hDistrict. (Doc. 77-1 at 149, 152). As
computer programmer, Plaintiff was responsiolewriting, maintaimg, and developing
computer code relating to District stundedata, which she pnarily accomplished
throughout her tenure at the District bging a Linux-based pgramming language.
(Doc. 68 1 3-4; Doc. 77 1143- In 2007, the District puresed new student informatiof

and data management software, which wsédferent programminganguage known as

Structured Query Language (“SQL”). (D&8 9 5-6; Doc. 77 |1 5-6). That year,

Plaintiff attended training on SQL Transadgthall of the other programmers, (Doc. 77-
at 26, Marquez Depo., 98: 1@&2Doc. 77-1 at 71, Beveriddeepo., 33: 16-22). In 2010
Ashley Hyman, another computer progwaer, attended SQL Reporting training, whig
Plaintiff claims she was not provided the opportunity to attend. (Doc. 77 § 93). Alth
Plaintiff requested external SQL Reportingining, she never received such trainir
prior to her termination. (Doc. 77 § 94; ©o77-1 at 135, {f 18-19). Nevertheleg
Plaintiff had other training resources avhi&ato her, (Doc. 77-1 at 27, Marquez Dep
101:5- 103:18), and frequently receivedtmction on SQL from Denis Alcock, anothg
programmer, (Doc. 68  25).

Over several years, the Districtagually transitioned from the Linux-base

software to the new SQL software. (Doc.%8; Doc. 77 | 7). By the beginning of the

2014-2015 school year, the tsation from the Linux software to the SQL software wi
nearly complete. (Doc. 68 %6; Doc. 77-1 at 41, Deabepo., 29: 1-21). However,
Plaintiff asserts that there watill significant work that required use and knowledge
Linux at the beginning of the 2022015 school yea(Doc. 77  13).

From 2005 until August 2014, Jordan Bedgeg served as the Director of the |
department at the District. (Doc. 69 | 3).l&ang was Plaintiff'simmediate supervisor
from 2007 until September 1, 20{2oc. 77 11 83-84). Thereaf, Mr. Beveridge served
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as Plaintiff's supervisor until approximageluly 2014, at whic time Ms. Hyman was
promoted and became Plaintiff's immediate suer. (Doc. 69  5Doc. 75 1 5; Doc.
69-1 at 41, Hyman Dep09:1-10). Although Plaintiff di not have any difficulties with
Ms. Hyman when they were both programmerajrféiff asserts that problems arose wit
Ms. Hyman once she became Plaintiff's supan (Doc. 77-1 a3, Marquez Depo.,
82:11-16). For example, Plaintiff claims thds. Hyman told Plaintiff: “I would rather

have 100 young ones thane of you,” (Doc. 83 at 133Jthough Defendant contends Ms.

Hyman did not make thisomment, (Doc. 67 at 15).

On approximately September 1, 201%ash Dean replaced Mr. Beveridge 3
Director of the IT Department. (Doc. 69 §. In anticipation of this transition, Mr.
Beveridge and Mr. Dean began discussing te&ueturing of the IT department in earl
August. (Doc. 68  28; Doc. A 28). In accordanceith the restructuring, the District
approved new programmer job descriptiomsphasizing the need for training an
experience in SQL Reporting on Septembe2(1,4, and October 1, 2014. (Doc. 77-1
97-100).

With the exception of one perforn@n evaluation from 2010 expressing th
Plaintiff did not meet job perfmance standards in five tife seven evaluated categorie
there is little evidece in the record discussing Plafifs performance prior to April
2014.See(Doc. 77-1 at 144-46). Plaintiff's Apr30, 2014 performance evaluation wg
an improvement, as she received satisfactamgs in five of the seven categories. (Do
77-1 at 140-42). Thereafter, however, Riffirencountered frequent scrutiny from hg
supervisor, Ms. Hyman, for allegedly: failing meeet deadlines, (Do68 { 21); resisting

learning and using SQL, (Doc. 68 {1 14,;38)ling to actively communicate when sh

ran into project delays or needed help, (0889 35); and for making mistakes including

incorrectly uploading certaimformation on September 2014 (Doc. 68 { 36). Ms.
Hyman met with Plaintiff to discuss thealeged performance issues on September
2014,

On September 9, 2014, Plaintiff pmoperly coded new student attendan
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information, (Doc. 68 | 40), although Plafhclaims the error was a result of Ms|

Hyman sending her the wrong instructipiBoc. 77 § 99). On September 12, 201

Plaintiff met with Ms. Hyman and Human s®irces Director Tom Hernandez to agdi

discuss Plaintiff's alleged performance issuesluding the requiremeriat Plaintiff use

SQL, complete projects on time, andnuwounicate with her coworkers regarding

problems. (Doc. 68 § 41; Doc. 77  41). Peilog this meetingDefendant issued a
written reprimand to Plaintiff summariziniger performance issues on September
2014. (Doc. 68  43; Doc. 7Y 43). Also on Septembel5, 2014, Mr. Hernandez
provided Plaintiff with infemation on three open job positiomsthin the District to
which Plaintiff could transfer. (Doc. 68  4boc. 77 { 45). That same day, Plainti

completed three transfer request formstfa@se open positions, writing “I do not have

enough SQL Query and Report Builder expaseeto meet deadlinéss the reason for
transfer, although Plaintif€laims she wrote this statement “under duress and at
Hernandez'’s direction.” (Doc. 68 § 46; Doc. 77 11 45-46).

On September 16, 2014, Plaintiff wast feeling well and sought emergend
medical care. (Doc. 69 | 8). Subsequerlgintiff emailed Ms. Hyman requesting sic
leave for that day. (Doc. 68 § 49; Doc-B&t 77, Hyman Depo., 43:4-22; Doc. 77 11 4
50). Plaintiff claims that she told Ms. Hwan that she had a brain tumor when s
contacted Ms. Hyman on September 16, (D&®-2 at 10-11, Marquez Depo., 110:21
111:15), but Ms. Hyman asserts that she haulea that Plaintifhad a brain tumor until
after Plaintiff no longer worked at the Dist, (Doc. 68-2 at 77-78, Hyman Depo., 4]

23-44:9). Nevertheless, the parties agree ®laintiff never shared any informatiof

regarding a treatment plan or the work relatapact of any diagnosis with Ms. Hyman.

(Doc. 68 1 51; Doc. 77 1 51).
From September 16 through SeptemberR8jntiff did not report to work and

instead phoned or emailed dlaily requests to use sickake. (Doc. 68 § 57; Doc. 77 §

57). In total, Plaintiff used 11 days of sidave in this period. (&c. 69  20). Plaintiff

did not tell any other District employeesaeluding Mr. Beveridge, Mr. Hernandez o
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Mr. Dean—that she was seeing a doctordguossible brain tumor. (Doc. 77 § 52; Doc.
68-2 at 10, Marquez Depo., 110:2-21).

On September 24, 2014, Ms. Hymamailed Plaintiff requesting medical
documentation for that day’s absence and foyr frther absences imght of Plaintiff's
use of her ten discretionary days for theryé@oc. 69 § 14; Doc. 69-3 at 10; Doc. 75|
14). Plaintiff then emailed Mr. Hernandez 8eptember 25, 2014, asking what form pf
medical records she shoulgrovide in response tdvis. Hyman’s request for
documentation. (Doc. 69 § 15; Doc. 69-314, Doc. 75 § 15). The next day, Mr.
Hernandez spoke to Plaintiff regarding tmedical documentation needed. (Doc. 69 1
16). On September 29, 2014 aktiff notified Defendant tht she scheduled a doctor’s
appointment for October 6, 20 specifically for the pmwose of obtaining the medical
documentation Defendant had requested, andssdged that when shvisited the doctor
on September 22 she had been unawareshi@heeded to obtain medical documentation
to submit to the District. (Doc. 69  17; D&9-3 at 12; Doc. 75 { 17). Nevertheless, |at
no time from September 16 until October H dlaintiff provide Defendant with any
medical documentation or doctor’s notes akphg the nature othe condition that
necessitated her time off of woif®oc. 68  58; Doc. 77 { 58).

On September 30, 2014, Mr. HernandeltedaPlaintiff to inform her that her
position had been dissolved due to the restructuring dfftldepartment. (Doc. 68 § 61
Doc. 77 1 61). Following up on October 1,120 Mr. Hernandez sent Plaintiff an ema|il
notifying her that despite tredimination of her position due tihe restructuring, she wasg
eligible to reapply for any dirict position for which she miht be qualified. (Doc. 69
19; Doc. 69-1 at 30Doc. 75 T 19). Plaintiffs empyment with the District ended
effective October 1, 2014. (Doc. 68 1 63;dD@7 § 63). At the time of her termination,
Plaintiff had 92 days of accrued sick lea®2, days of accrued gation leave, and was
almost 60 years old. (Doc. 69 § Zlgc. 75 | 21; Doc. 77-1 at 124).

In December 2014, Plaifftifled a Charge of Disemination with the EEOC.
(Doc. 77-1 at 124). Thereafter, Plaintiff filehe instant action oBeptember 30, 2016
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(Doc. 1). In discovery, Defendant sought aedeived informationancerning Plaintiff's

efforts to mitigate damages, which Defend®rvocational expert used to prepare an

Earning Capacity Evaltian detailing Plaintiff's effortsn finding employment as well as

potential job opportunities available to hertive Phoenix area. (Doc. 69 {1 29-30; Daqc.

75 91 47-50).

.  SUMMARY JUDGMENT STANDARD
Summary judgment is appropriate wh&he movant shows that there is np

genuine dispute as to any madéfact and the movant entitled to judgment as a matte

=

of law.” Fed. R. Civ. P. 56(a). “A party asseg that a fact canndte or is genuinely
disputed must support that aggm by . . . citing to particar parts of materials in the
record, including depositions, documents, etattrally stored information, affidavits, of

declarations, stipulations . . . admissions, imgatory answers, or other materials,” or by

“showing that materials cited do not establish the absence or presence of a ggnui

dispute, or that an adverse party cannot precadmissible evidende support the fact.”

Id. at 56(c)(1)(A-B). Thus, summary judgmesitmandated “against a party who fails o

make a showing sufficient to establish the existéeof an element essential to that party
case, and on which thaarty will bear the burdeof proof at trial.”Celotex Corp. v.
Catrett 477 U.S. 317, 322 (1986).

Initially, the movant bears ¢hburden of demotsting to the Court the basis for
the motion and the elements thie cause of action upon weh the non-movant will be
unable to establish a genuine issue of material fidcat 323. The burden then shifts tp
the non-movant to establish tlexistence of material factd. A material fact is any
factual issue that may affect the outcoméhefcase under the govargisubstantive law.
Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986The non-movant “must do
more than simply show thatdre is some metaphysical doastto the material facts” by
“com[ing] forward with ‘specific facts showinthat there is a genunissue for trial.””
Matsushita Elec. Indus. Ce. Zenith Radio Corp475 U.S. 574, 586-87 (1986) (quotin

Q

Fed. R. Civ. P. 56(e)). A digpe about a fact is “genuine” ithe evidence isuch that a
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reasonable jury could return argest for the non-moving partyLiberty Lobby, InG.477
U.S. at 248. The non-movant&re assertions, standing alone, are insufficient to cres
material issue of fact and aeft a motion for samary judgmentld. at 247-48. However,
in the summary judgent context, the Court construes@iBputed facts in the light mos
favorable to the non-moving partigllison v. Robertsogn357 F.3d 1072, 1075 (9th Cir
2004).

At the summary judgment sagthe Court’s role is tdetermine whether there is
genuine issue available foriak There is no issue fori&t unless there is sufficient
evidence in favor of the non-moving partyr fa jury to returna verdict for the non-
moving party. Liberty Lobby, Ing. 477 U.S. at 249-50.If' the evidence is merely
colorable, or is not significantly prothee, summary judgment may be grantetd:
(citations omitted).

IV. DISCUSSION
A. Age Discrimination under the ADEA

Defendanhasmovedfor summary judgment on Plaintiff’'s Third Cause of Actio

which alleges age discrimination under the ADEA. Under the ADEA, it is unlawful

an employer “to discharge any individuar otherwise discriminate against any

individual with respect tolher] compensation, terms, mditions, or privileges of
employment, because of suatdividual's age.” 29 U.S.C8 623(a)(1). The statute’s
protections are “limited to individuals whare at least 40 years of age.” 29 U.S.C.
631(a). In order for an employt be liable for age disenination under the ADEA, “the

plaintiffs age must have ‘agally played a role in [themployer's deision-making]

process and had a determinativéluence on the outcome.’Reeves v. Sanderson

Plumbing Prods., In¢.530 U.S. 133, 141 (2000) (quotiktazen Paper Co. v. Biggins
507 U.S. 604, 610 (1993)%ee also Gross v. FBL Fin. Serv., 857 U.S. 167, 176
(2009) (“To establish a disparate-treatmetdim under the plain language of th
ADEA, . .. a plaintiff must prove that agwas the ‘but-for’ cause of the employer

adverse decision.”). Nevertheless, the plaintiff dogshave the burden of proving thg
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age was the “but-for” cause of the employesdverse decision in order to surviv
summary judgment; radi, the plaintiff bears the bundef showing “but-for” causation
at trial. Shelley v. Gerer666 F.3d 599, 607-08 (9th Cir. 2012).

Courts analyze ADEA claims differenttiepending on whether the claim relies ¢

direct or circumstantial evidenc8ee Enlow v. Salem-Keizer Yellow Cab Co., B89

F.3d 802, 812 (9th Cir. 2004). “Direct evid®n in the context of an ADEA claim, is$

defined as ‘evidence of conduct or statemégtpersons involved ithe decision-making
process that may be viewed as directigflecting the alleged discriminatory
attitude . . . sufficient to permit tHfact finderto infer that thatttitude was more likely
than not a motivating factor in the employer's decisiond” (quoting Walton v.

McDonnell Douglas Corp. 167 F.3d 423, 426 (8th Ci1999)). Accordingly, if the
plaintiff's ADEA discrimination claim reks on direct evidence, the burden-shiftir
analysis set forth iMcDonnell Douglas Corp. v. Gregdll U.S. 792 (1973), does nd
apply. Id.; see also Trans World Airlines, Inc. v. Thursté®9 U.S. 111, 112 (1985

(“The McDonnell Douglagest is inapplicable where theapitiff presents direct evidence

of discrimination.”). In contrast, claimsf age discrimination based on circumstant
evidence are angted under theMcDonnell Douglasthree stage burden-shifting
framework. Sheppard v. David Evans & Ass0694 F.3d 1045, 1049 (9th Cir. 2012
(citing Diaz v. Eagle Produce Ltd. P’ship21 F.3d 1201, 120(®th Cir. 2008)).

Here, Plaintiff has only produced circumustial evidence of age discrimination i
the form of comparator ewthce and an alleged straynoment. Specifically, Plaintiff
points to the fact that Defendant fired @y other Computer Programmer over age
just two months after Plaiffiis termination as evidence of unlawful age discriminatic
against an individual in the same protectdass as Plaintiff. (Doc. 83 at 12-13). A
evidence indicating that Defendant may hbeen hostile toward goloyees over age 40

a “well-defined and protected group,” suchiacident could demomste that Defendant

had a discriminatory animus toward older employ®&ssachy v. Boise Cascade Cqrp

191 F.3d 1010, 101®th Cir. 1999)see alsdHeynes v. Carus@®9 F.3d 14751479 (9th
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Cir. 1995) (holding that the district cowgtred in excluding testimony about employer
harassment of other female employeessash evidence was relevant to proving
discriminatory motive for termination bause “an employer’s conduct tending |
demonstrate hostility towards a certain group is both relevant and admissible whe
employer’'s general hostility towards thatogp is the true reas behind firing an
employee who is a member of that group.”).

Plaintiff also alleges that Ashley Hyman, her supervisor at the time of
termination of her employment, made an ageist comment during a meeting with Pl

in August 2014 after Plaintiff asked Ms. ian for four days of bereavement leav

(Doc. 83 at 13; Doc. 77 T 96). In resporeethis request, Plaintiff claims that Ms,.

Hyman stated: “l| would rather have 100 ygumnes than one of you.” (Doc. 83 at 13
According to Defendant, Ms. Hyman denimsking this comment, or any other agei
remarks, to Plaintiff. (Doc67 at 15). In heAmended Response fefendant’s Motion
for Summary Judgment, Plaintiff acknowledges that Ms. Hymalleged statement is 4

“stray comment” which, when standinglone, may not be sufficient to prov

discrimination. (Doc. 83 at 12-13). Generalfgiray remarks not directly tied to the

decision-making process are not direetidence capable oflefeating summary
judgment.”France v. Johnsgn795 F.3d 1170, 117®th Cir. 2015) (citingMerrick v.
Farmers Ins. Grp.892 F.2d 1434, 14389 Cir. 1990) (“[S]trayremarks are insufficient
to establish discrimination.”)).

In this case, Plaintiff has not proffer@ny evidence thd¥ls. Hyman’s remark
about her age was directly tied to Plaintiffsgmination. Even drawing all inferences i

Plaintiff's favor,6 Plaintiff has, at most, surmisetthat Mr. Hernandez's decision t(

terminate Plaintiff was impacted by Ms. Hyms alleged discriminatory animus. (Dog.

83 at 13). To support this thgo Plaintiff points to the fact that Ms. Hyman was only 2

® SeeChuang v. Univ. of Califoiia Davis, Bd. of Trusteeg€25 F.3d 1115, 1129 (9th Cir
2000) (“It is not the province of a court toirsp . . evidence in aamployer’s favor when
evaluating its motion for summagudgment. To the contranall inferences must be
drawn in favor of th@on-moving party.”).

-10 -

S
a
o

re tl

the
Rintii

c.

t

[92]

P-4

112

174

=)

6




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

years old at the time of Plaintiff's terminari, (Doc. 83 at 13; Do 77 { 16), and claims
that “[w]hile Ms. Hyman was not an ultiea decision-maker” in ending Plaintiff’s

employment, “she was cendy in a position that wouldave required her input ang

involvement as to how the restructurimgpuld be implemented,” (Doc. 77 § 125).

Regardless, Plaintiff failed to proffeany evidence thaiMs. Hyman recommendeo

Plaintiff's termination based drlaintiff’'s age or that this “stray comment” was related

any decision-making process. Moreoverg tbomment is vague and not necessal

probative of discriminatory intent, as it mot clear whether Ms. Hyman would prefe

“100 young ones” because shelitties Plaintiff for being “@,” or merely because she
would prefer having more workers thdess. Thus, the Court concludes that t
comparator evidence produchky Plaintiff and Ms. Hyman’s alleged stray comment 3
circumstantial evidence of agdiscrimination requiring afipation of the three-stage
burden-shifting framework dficDonnell Douglas(Doc. 83 at 12)SeeFrance 795 F.3d
at 1173;Sheppard 694 F.3d at 1049 (citinDiaz, 521 F.3d at 1207N\lidds v. Schindler
Elevator Corp, 113 F.3d 912, 918-19 (9th Cir. 1996).
1. The Prima Facie Case
To make out an ADEA claim based oncamstantial evidence of discrimination

the plaintiff must first establish @ima faciecase by demonstrating she was “(1) at le

forty years old, (2) performg [her] job satisfactorily, (3)Wlischarged, and (4) eithef

replaced by substantially younger employe@ath equal or inferior qualifications or
discharged under circumstances otherwigiging rise to an inference of ags
discrimination.” Diaz, 521 F.3d at 1207. The requisitiegree of proof necessary t
establish a prima facie case is minimal omswary judgment, and deaot need to meet
a preponderance of the evidence standaoghlan v. Am. Seafoods C413 F.3d 1090,
1094 (9th Cir. 2005).

Should the plaintiff succeed in showiagprima facie case, the burden then shi
“to the employer to articulate a legitimatepndiscriminatory reason for its advers

employment action.Diaz, 521 F.3d at 1207citing Coleman v. Quaker Oats C®32
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F.3d 1271, 12819th Cir. 2000));see alsdNoyes v. Kelly Serys488 F.3d 1163, 1168
(9th Cir. 2007). Then, ithe employer satisfies its burden, the plaintiff “must then prg
that the reason advanced by the emplogenstitutes mere pretext for unlawfy
discrimination.”ld. (citing Coleman 232 F.3d at 1281).

The parties do not dispute tHigintiff is at least fogt years old and a member g

the class protected under the ADEA. Accoglly, the first element of Plaintiff' prima

facie case is met. The third element of Plaintiff'sma faciecase is also met, as neithe

party denies that Plaintiffsemployment with the Disttt terminated. Rather, thg
contention lays in the secorahd fourth elements as Daftant claims that Plaintiff
cannot establish a prima facie case o€ atscrimination because Plaintiff was n(
performing her job satisfactorily, and becausairRiff “fails to point to any similarly-
situated individuals outside her protectedssl who were treated more favorably.” (Do
67 at 14).

a. WhethePlaintiff wasPerformingSatisfactorily

At issue is whether Plaintiff was perfamg her job satisfactdy. To satisfy the
second element of her prima facie case, Bfaiimeed only producesubstantial evidence
of satisfactory job performae sufficient to create a ry question on this issue.’
Douglas 656 F.2d at 533See alsoChuang 225 F.3d at 1124 (“[[he plaintiff in an
employment discrimination action need produce very little evidence in order to over
an employer’'s motion for summary judgment” because “the ultimate question is on
can only be resolvedhrough a searching inquiry—onthat is most appropriately
conducted by a factfindempon a full record.”) (internal quotations omittéd).

In support of its claim that Plaintifvas not performing her work satisfactorily

(Doc. 67 at 14), Defendant points to varialeposition testimony, eals, and Plaintiff's

! Notablil], the “issue of satisfactory job pmrhance permeates the prima facie case
well as the rebuttal and pretext issudscuglas v. Andersqré56 F.2d 528, 533 n. 5 (9t

Cir. 1981). However, an emplayg production of significantebuttal evidence does not

necessarily preclude a finding that a pldiritas met the burden of producing substant
ewdegce %f satisfactory job performance fioe purposes of establishing a prima fag
caseSee id.
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written reprimand from the District in order ta@slish that Plaintiff: lacked expertise ir
SQL system programming, (Doc. 68 | 14); residearning and using SQL, (Doc. 68
14, 39); failed to meet deadlines, (Doc.1681); did not actively communicate when sl
ran into project delays or needed helpp¢D68 q 35); and made mistakes includir
incorrectly uploading certain information @eptember 3, 2014 and failing to proper
code new student attendanoéormation on September 9, 2014, (Doc. 68 11 36, 4
Defendant also points out the fact that Rlfimrote: “I do not have enough SQL Quen
and Report Builder experience to meet deadliron each of the three transfer requg
forms she completed in September 2014 exsdence that “Plaintiff, by her own
admission, lacked the skills cessary to satisfactorily perfa her duties.” (Doc. 67 at
14; Doc. 68 1 46).

Contrarily, Plaintiff claims that she @id'a long and well-established record ¢
satisfactory performance.” (Doc. 83 at 15). febut Defendant’s argument on this poin

Plaintiff stated that the Written Reprimasle acquired on September 15, 2014 was

first disciplinary action she received in hentire 13 year tenure with the District, (Dog.

77 1 78; Doc. 77-1 at 133, | 4), andewbtshe was never placed on a performar
improvement plan, (Doc. 77  79; Doc. 77-1184, § 5). Plaintiff also avers that: sh
never refused to use SQL and continueduse Linux pursudg to Ms. Hyman’s
instruction to support the ess of Linux-based programs, (Doc. 77 § 87; Doc. 77-1
134-36, 11 8-13, 20); she regularly used S@qc. 77 § 88; Doc. 77-1 at 135, 1Y 1
15); the error she made on September 342@here she incorrectlyploaded student
information was not arduous torrect and Plaintiff fixed thisrror in minutes, (Doc. 77-
1 at 136, 1 22-23); her error on Septenthe2014 was the result of Ms. Hyman sendir

her the incorrect instructions, (Doc. 77-1 at 136,  24J;she only wrote “| do not have

enough SQL Query and Report Builder expece to meet deadlines” on the transfer

request forms she completed because ‘Skas under duress and feared furth

discriminatory and retaliatory actions froms. Hyman,” (Doc. 77-1 at 137, 1 28).

Plaintiff's only support for these statentiens her deposition testimony and unsignq
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Declaratiofi in support of her Respse to Defendant’s Motion for Summary Judgme
See(Doc. 77-1 at 1338). Nevertheless, Plaintiff®wn deposition ad declaration
testimony, albeit uncorroborated and self-sggyiare sufficient teestablish a genuine
dispute of material fact on the issue gd#tisfactory job perforance at the summary
judgment stage since Plaintiff's testimomg “based on personal knowledge, legal
relevant, and internally consisteniNigro v. Sears, Roebuck & Ca&84 F.3d 495, 498
(9th Cir. 2015)See also Aragon v. Repub$dver State Disposal Inc292 F.3d 654, 660

y

(9th Cir. 2002) (noting that an employe®wn statement that he was performing at a

level equal to that of other employees mayshbéicient to establish a prima facie case

even though such self-assessment testimeggrding job performands not enough to
create a triable issue of fact on the question of pretext).

Further, Plaintiff claimshe achieved satisfactoryrfigmance ratings throughou

her tenure in Defendant’s employ, (Doc. ¥775-76), pointing to her April 30, 2014

performance evaluation, (Do@.7-1 at 140-42). This eustion assessed Plaintiff's

performance in seven areas and applied almoeigh four rating scale, with a one beirg

“unsatisfactory” and a four degnating that the employee “exceeds expectations.” (Qoc.

77-1 at 140-42). A rating of three indicated the employee’s performance
“satisfactory.” (Doc. 77-1 at 140-42). In thispril 2014 evaluation, made just five
months prior to Plaintiff's termation, Plaintiff was rated dhree in five of the seven
performance areas: attendance/punctualitgpigiing and dress, huwan relations skills,
accepts direction, and project completig@oc. 77-1 at 140-42). In the other tw
performance areas, decision making and teamweidintiff received ratings of two, a

grade indicating the employee “needs spedifiprovement” in those areas. (Doc. 77-1

® With respect to thenon-movant'sevidence offered in gmsition to a motion for
summary judgment, the Ninth Circuit has sthtthat the proper inquiry is not th
admissibility of theevidence’s form, but rather whether ttententsof the evidence are
admissibleFraser v. Goodale342 F.3d 1032, 103@®th Cir. 2003)see alsd-ed. R. Civ.

P. 56(c)(2) (“A part?/ may object that the mat¢gited to s_L(J:Pport or dispute a fact cann
be presented in a form that would be admissible in eviden€eiptex Corp.477 U.S.

at 324 (“We do not mean that thenmoving partynust produce evidence in a form th;
would be admissible at trial in orderdagoid summary judgment.” (emphasis added)).
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140-42)?
Beyond this performance evaluation, Rtdf also set forth evidence that she
received regular pay increases throughoutteeure with the Distat, including a pay
increase in her contract for the 2014—-2015 sthear. (Doc. 77 § 77; Doc. 77-1 at 133,|1
3). These facts support the conclusion #iaintiff’'s performance is in disput&eeSwan
v. Bank of Am. CorpNo. 207-CV-00217-PMPHRL, 2008 WL 2859066at *5 (D. Nev.
July 22, 2008)aff'd sub nomSwan v. Bank of Am360 F. App’x 903 (9th Cir. 2009)
(determining that the plaintiff “presented prima facie showing of satisfactory

performance” where the plaifftioffered as evidence “hawn declaration that she wa

UJ

doing a satisfactory job, receiving bonusasd achieving improved customer servige
scores”);Berdan v. Ortho-McNeil Pharm., IndNo. C-96-207-VRW, 1997 WL 811782
at *2-3 (N.D. Cal. Dec. 31, 1997) (findingpat the plaintiff demonstrated a genuine
dispute of material fact on the satistagt performance elemenwhere the plaintiff
pointed to her “11 years of commendable aatlsfactory service asvidence that she
was performing her job in a satisfactory manner”).

To rebut Defendant’s claims that siwas not performing satisfactorily, Plaintifi
also points to the depositiaestimony of Gail King, Platiff's immediate supervisor
from 2007 until September 2012. (Doc. 77 1 83-84). En after Ms. King was no
longer Plaintiff's direct supervisor, Ms. g continued to work for the District’s IT

Department as an independent contractonc(DYr7  83-84). In her deposition, M$

"4

King indicated that she disagreed with tbestrict's decision to terminate Plaintiff
because she knew Plaintiff to be a hardkeor and because there was still work that
Plaintiff could do for the District in Linkiand Infinite Campus. (Doc. 77 1 83-84; Doc.
77-1 at 91, King Depo38:10-25). Coupled with Platiff's April 2014 performance

review indicating that her performance swvaatisfactory five months prior to her

® Despite the fact that Plaintiff was employedtbg District for thirteen years, Defendant
only produced two of Plaiiff's performance evaluations(Doc. 77 { 76). Beyond
Plaintiffs April 30, 2014 ewluation, described abovéhe only other performance
evaluation in the record is dated May 19, 2@8&e(Doc. 77-1 at 144-46).

-15 -




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

termination, Ms. King’'s depdson testimony also constitutes evidence creating a genuine
dispute of fact as to whetheratitiff was perfornmg satisfactorily.See Bahri v. Home
Depot USA, InG.242 F. Supp. 2d 922, 946 (D. Ar002) (noting that the plaintiff
presented sufficient evidence that he wasforming satisfactorily to support a prima
facie case of age discrimination where teiformly met job expectations in his
performance reviews and appraisals priothte arrival of an allegedly discriminatory
supervisor).

Finally, the Court notes that both Plaihand Defendant have introduced in the
record an Earning Capacitigvaluation completed by Defendant's vocational expgrt
which demonstrates a genuimkspute of material fact orthe issue of satisfactory
performanceé’ Despite Defendant’s contentions tHaigintiff lacked expertise in SQL
programming (Doc. 68 1 14; Doc. 84 at 7) f&wlant's own vocatiomhaxpert indicated

in his Earning Capacitizvaluation that he believed Ri&ff was a qualified candidate for

—

positions such as “SQL Developer” and “S@latabase Administrator.” (Doc. 75-1 &
38). Defendant’'s expert opined that these jabs which “Ms. Marquez could obtain,
perform and maintain considering her skillfDoc. 75-1 at 38-39). Accordingly, the
Court finds that there is a genuine disputeraterial fact on the issue of satisfactory
performance for this additional reason as wedl.a result, Plainfi has made a showing

sufficient to meet the satactory performance elemeaot her prima facie case.

b. Whether the Circumstarsceof Plaintiff's Termination
Establish an Inference of Discrimination

Also at issue is whether Plaintiff canosv that the circumstances of her discharge
from Defendant's employ give rise to arfarence of discrimination. A plaintiff can
establish an inference ofsdrimination by “showing the goioyer had a continuing need

for [the employee’s] skills and services that [her] various duties were still being

19 plaintiff introduced this Earning CapaciBvaluation into the record in support of he
Motion for Partial Summary Judgment, (D&®-2 at 2-41), while Defendant introduced
the same in support of its Responseopposition to Plainti's Motion for Partial
Summary Judgment, (Do@5-1 at 4-43). Although thi€valuation was not cited in
support of either party’s position on thigistactor I:performa_nce element, the Court |is
permitted to “consider other materials i tlecord.” Fed. R. Civ. P. 56(c)(3).

=
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performed . . . or by showing that others mo{her] protected class were treated mofe
favorably.” Diaz, 521 F.3d at 1207-08 (citation omitjed@his element can also be met hy
a showing that the plaintiff was “replacdéy a substantially younger employee with
equal or inferior qualifications.Coleman 232 F.3d at 1281 (citindlidds 113 F.3d at
917).

Defendant claims that Plaintiff is unalite meet this fourtkelement of her prima
facie case of age discrimination because Pféifi#ils to point to any similarly-situated
individuals outside her protected class who were treated more favorably.” (Doc. 67
14). In support of this contention, Defenda#serts that Plaintiff received the same
opportunity for SQL training as her cowers. (Doc. 67 at 14-15; Doc. 68 {f 17-20Q).

N

Nevertheless, Plaintiff has presented evidetied at least one individual “similarly
situated™ to her—another non-supervisor programmer—received additional $QL
training which Plaintiff was not afforded tlogportunity to attend. (Doc. 77 1 18, 93).
Specifically, Plaintiff indicated that Ashleyman, born in 198&nd thus outside of
Plaintiff's protected class, attended SQLpBe&ing training in 2010, (Doc. 77 11 16, 18

93), which was prior to the time Ms. Hymanchee Plaintiff’'s supervisor, (Doc. 68

15). Additionally, Plaintiff demonstrated thshe requested SQL Reporting training, but
Defendant never allowed her attend this training with an &nal provider as they had
permitted Ms. Hyman to do. (Doc. 77 11 91-B&c. 77-1 at 135, 11 16-19). Therefor

11%)

Plaintiff has presented sufficiervidence to establish a gemaidispute of material fact

as to whether she received the same opportfmit$$QL training as her coworkers, and

accordingly, whether she was treated less fgrthan similarlysituated individuals

outside of her protected class.

' The Ninth Circuit has “upheld inferees of discriminatory motive based o
comparative data involving a small numbereofployees when the plaintiff establishes
that he or she is ‘similarlgituated to those employeiesall material respects.’Beck v.
United Food & CommercidlVorkers Union, Local §%06 F.3d 874885 (9th Cir. 2007)
(quotmgMoran v. Selig447 F.3d 748, 755 (9th Cir. 2006“[llindividuals are similarly
situated when they ka similar jobs and dplay similar conduct.Vasquez v. Cnty. of
L.A, 349 F.3d 634, 641 (9th Cir. 20085 amende@an. 2, 2004).

-
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Plaintiff also introducedevidence that two indiduals younger than h&—Ben
Guidry and Kevin Greenberg—were promotedComputer Programming positions on (¢
about July 1, 2015 (Doc. 77 11 106, 108; Doc. 83 at 12). Specifically, Mr. Guidry W

born in 1989, and Mr. Greenberg was bornl885. (Doc. 77-2 at 2). As individual$

younger than forty promoted to the samie foom which Plaintiffhad been terminated
Mr. Guidry and Mr. Greenbergonstitute similarly situad individuals outside of
Plaintiff's protected class who wereeited more favorably than Plainti8eeDiaz, 521

F.3d at 1207-08 (citation omitted=urther, with regard to M Guidry, Plaintiff has made
a showing that she was “deped by a substantially yousigemployee with equal of
inferior qualifications.”Coleman 232 F.3d at 1281 (citan omitted). Specifically, Mr.
Alcock’s deposition testiony indicates that, in his opinioN|r. Guidry did not appear to
have any programming expera@nwhen Mr. Alcock begaworking with him, (Doc. 77-
1 at 56, Denis Alcock Depo. at 42: 10-25; 430, 57: 11-25, 58: 1-7), whereas Plainti
had been working as a programmer for Defanhdance October 2001, (Doc. 68 at Y
63). Mr. Alcock also states in his depositittrat although he lieved Mr. Guidry was
“doing good work in SQL,” MrGuidry’s tasks were “not tthe degree that Louise wa
asked to do.” (Doc. 77-1 at 58, Denis Alcddkpo. at 57: 9-25, 58:-7). Accordingly,

Plaintiff has made a showing sufficient teeet the fourth element of her prima fac

12 plaintiff also noted thatrather individual younger than Plaintiffhad Barclz%y, was
Bromoted to the Computer Programmer position or about 2015.” (Doc. 77 1

oc. 83 at 12). NeverthelesIr. Barclay was born in 963, and was well over forty
years of age at the relevant time. (Doc. 78t2). As Mr. Barclay falls within the sam¢
protected category as Plaintiff with respectag®e, Plaintiff cannot use Mr. Barclay as
comparator to show that “otteenot in [her] protected clasgere treated more favorably.’
Diaz, 521 F.3d at 1207-08 (citation omitte@®ee Delos Santos v. Pott&71 F. App’X
746, 748 (9th Cir. 2010) (affirming districbert’'s grant of summary judgment in favor g
defendant on plaintiff employee’s ADEA ataiwhere plaintiff failed to demonstrate tha
he was treated differently than a similarljuated employee who did not belong to th
same protected class as a matter of agerevhomparator, Mr. Regacho, was 47 at t
relevant time and therefore fell within the sapmetected class asantiff, who was 56).
Notably, Plaintiff, who was born in 1954nd Mr. Barclay share a nine year a
difference, just as the plaintiff iDelos Santosnd his comparator. (Doc. 68-1 at 61l
Delos Santgs371 F. App’x at 748.

3 This was aéjfroximalﬁlnine months after the termiiman of Plaintiff's employment on
October 1, 2014. (Doc. 68 11 1, 63).
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case.

Defendant relies upon compamaevidence in aeffort to defeat an inference o
age discrimination, claiming that two of aiitiff's “peers” during the relevant timeg
period were also over the age of 40. (D6¢ at 15; Doc. 68 11 73-74). However, th
argument is inapposite. “UndavicDonnell Douglas,a plaintiff must show that an
employer treated similarly situated individualstside the plaintiff's protective class
more favorably, not that the emogkr treated all other membensthin the class less
favorably.” Chuang 225 F.3d at 1124 n. 8. Thus, taet that Defendant has pointed t

other individuals within Plaintiff's class o allegedly worked for the District in the

same time frame is irrelevanMoreover, Plaintiff revealedhat one of these “peers’

pointed out by Defendant actually retired nfrahe District as of July 1, 2014 an

thereafter only worked as an independent eatbr. (Doc. 77 § 105; Doc. 83 at 12 n. 7).

Accordingly, because that peeo longer worked as alfdime computer programmer af
the time Plaintiff's position was dissolved, hesweot “similarly situag¢d” to Plaintiff and
cannot be used as angparator by DefendankeeVasquez349 F.3d at 6413s amended
(Jan. 2, 2004) (“[llindividuals are similarlgituated when they ka similar jobs and
display similar conduct.”).

Ultimately, Plaintiff hasproduced evidence refuting 2adant’'s contention that
she is unable to establish thlaé circumstances of her discharge give rise to an inferg
of discrimination. As a result, Plaintiff hasade a showing sufficient to her prima fac

case.
2. Legitimacy of Defendant’s Eplanation for the Termination of
Plaintiff's Employment

Because Plaintiff established a primai¢éacase, a presumgti of discrimination
was raised, thereby shiftingeburden to Defendant toquuce evidence that Plaintiff
was discharged for a legitinegtnondiscriminatory reaso8ee Douglast56 F.2d at 533.
This requires the employer only “to set fora legally sufficient explanation” for the
adverse employment action takeémmwe v. City of Monrovia775 F.2d 998, 1007 (9th

Cir. 1985). The employer's bden is “one of production, not persuasion, there
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involving no credildity assessment.Lindsey v. SLT Los Angeles, LL4€A47 F.3d 1138,
1148-49 (9th Cir. 2006) (citation omitted).

Here, Defendant has produced evidemmdicating that Plaintiff’'s position was
dissolved as part of a restructuring in the IT department and due to the IT departi
need for a programmeritlt SQL experience. (Doc. 67 at 1Bpc. 84 at 8 According to
Defendant, the District began discussiagd planning a reorg&ation of its IT
department in early August 2014 (before Rtiéi had ever called irsick) when Jordan
Beveridge, the IT Director dhe time, notified the Distridhat he had accepted anothg
job. (Doc. 68 1 27-28). Defendant notes ttia restructuring discussions include
selecting Josh Dean to hethe IT department, the eliminan of Plaintiff's Linux-based
position, and the approval afnew programmer job descrimi emphasizing the need fo
SQL skills in light of the District’s “virtuatompletion of the District’s transition” to an
SQL-based system. (Doc. 68 |1 28-29, 32, Biie to the Districs “new computer
system being SQL-based,” Defendant claitinat “there was ndonger a need for a
Programmer without SQL skills sk as Plaintiff.” (Doc. 84at 9). Further, Defendant
presented evidence indicating tdien Mr. Hernandez calleddtiff to inform her that
her position had been eliminated due to tistroeture, Mr. Hernarex told Plaintiff that
she was entitled to reapply for any availgbbsition within her department or elsewhe
in the District. (Doc. 84 at 9).

The Court finds that thigvidence satisfies Defendantburden to articulate &
legitimate, non-discriminatorgeason for the elimination éflaintiff's employment at the
District. Defendant has “clearly set forthrakigh the introduction of admissible evidenc
reasons for its employment dsicin which, if believed by theier of fact, would support
a finding that the employment action wast a result of unlawful discriminationNoyes
488 F.3d at 1169 (citmn and internal quotations omittedee also Aragar292 F.3d at
661 (holding thapoor job performance constitutefegitimate, nondiscriminatory reaso
for terminating the plaintiff's employmenty¥inarto v. Toshiba Am. Elec. Component
Inc., 274 F.3d 1276, 1295 (9tir. 2001) (holding that a deiction in force constituted a
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legitimate, nondiscriminatoryeason for terminating employee).
3. Pretext

Once the employer articulates a legab® nondiscriminatory reason for the

challenged action, the burden then shifts backhe plaintiff to raise a genuine factua

guestion as to whether theoffered reason is pretextudlowe 775 F.2d at 1008. The

[oX

plaintiff can prove pretext “(1) indirectlypy showing that the employer’'s proffere
explanation is ‘unworthy of edence’ because it is internally inconsistent or otherwise
not believable, or (2) directly, by showirthat unlawful discrimination more likely
motivated the employer.Chuang,225 F.3d at 1124. “Allof the evidence—whether
direct or indirect—is to be considered cumulativelglielley 666 F.3d at 609 (citing
Chuang,225 F.3d at 1124). Although the plaihmay use circumstantial evidence tp
show pretext, the eviwshce must be “specific” and “substantidiVallis v. J.R. Simplot
Co, 26 F.3d 885, 890 (9th Cit994). Nevertheless, due tethinherently factual nature
of the inquiry, the plaintifheed produce very little evidenoé discriminatory motive to
raise a genuine issue of factindahl v. Air France 930 F.2d 1434, 438 (9th Cir.

1991).

Plaintiff is able to produce specific, substantial evidence of pretext by showing

Defendant’s explanation may leworthy of credence. In sponse to Defendant’s claim
that Plaintiff was terminated because “heripiams was dissolved due the IT restructure
and the need for a programmer with SQL eipee,” (Doc. 84 at 8), Plaintiff offered
evidence that the District promoted dmmt employee, Mr. Guidry, to computer
programmer despite his lack of experienc&@L just nine months after the terminatign
of Plaintiffs employment. (Doc68 11 1, 63; Doc. 77-1 &6-58, Alcock Depo., at 42:
10-25, 43: 1-9, 57: 9-25, 58-7; Doc. 83 at 16). Beyond suggesting that Defendant’s
termination decision was insincere and dishonest, Plaintiff's prdfievelence creates a

factual dispute as to whether she wastdoequalified for the computer programmer

[®X

position than Mr. Guidry. Compad to Mr. Guidry, Plaintifppresented evidence (beyon
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her own self-serving statemetfjsthat she was able to perform SQL based tasks i
higher level than Mr. GuidrySee(Doc. 77-1 at 58, Alcock Depo., at 57: 9-25, 58: 1-
(stating that although he believed Mr. iy was “doing good work in SQL,” Mr.
Guidry’s tasks were “not tthe degree that Louise waskaed to do.”). “Evidence of a
plaintiff's superior qualificabns, standing alone, may Isafficient to prove pretext.”
Shelley 666 F.3d at 610 (citinRaad v. Fairbanks North Star Borough School D323
F.3d 1185, 1194 (A Cir. 2003) andddima v. Westifucson Hotel53 F.3d 1484, 1492
(9th Cir. 1995) (“A district court’s finding that Title VIl plaintiff's qualifications were
clearly superior to the qualifications ofethapplicant selected is a proper basis foi
finding of discrimination.”)).

To the extent that thiargument by Plaintiff resemblésat made by Plaintiff in
her prima facie case to demonstrate that treugistances of her termination establish
inference of discriminatiorsupra the Court acknowledges that Plaintiff cannot satis
her burden as to pretext “singdby restating the prima faciesmand expressing an inter
to challenge the credibility ahe employer’s withesseslindahl, 930 F.2d at 1437-38,
“Still, because of the inherently factual natafethe inquiry, the plaintiff need producs
very little evidence of disaminatory motive to raise genuine issue of factld. at 1438.

Plaintiff also contends that Defendarféslure to follow its policy and practice of
placing Plaintiff on a performance improvemerdarpprior to her termation is evidence
of pretext. (Doc. 83 at 16). Notably, “[a] phiff may also raise a triable issue of prete
through evidence that an erapér’s deviation from estabhgd policy or practice worked
to her disadvantageEarl v. Nielsen Media Research, 1n658 F.3d 1108, 1117 (9th Cir
2011). In this case, Plaintiff points to the depositionirtemy of Tom Hernandez, thg
Human Resources Director, indicating thalthough not a requirement, it is strongl|

suggested that District employees follow pexsive discipline. (Doc. 77  115-16; Do

“ See Aragon v. Republic Silver State Disposal, 282 F.3d 654, 660 (9th Cir. 2002
(noting that an employee’s ovatatement that he was performing at a level equal to
of other employees may be sufficient to bB&h a prima facie caseven though such
self-assessment testimony regagdjob performance is not engh to create a triable
issue of fact on thquestion of pretext).
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77-1 at 12, Hernandez Depo., 183: §:1%ccording to Hernandez's depositio

—

testimony, this progressive discipline pgliancludes various levels of discipling
including verbal warnings, ceipt of a memo of understding, receipt of a letter of
reprimand, suspension (Wwitor without pay, and, ultimately, recommendation for
termination. (Doc. 77 § 115; Doc. 77-1 atHernandez Depo., 34:16-35:22). Further,
Hernandez indicated in his deposition thHa follows this pogressive discipline
procedure, (Doc. 77-1 at 7, Hernand@epo., 35:14-22), and that his responsibilities
generally include “uphold[ing] board poli¢ytDoc. 77-1 at 5, Hernandez Depo. 16:24-
17:8).
Despite the District’s established praetiof progressive discipline, Plaintiff dig
not receive a memo of undenstiéng prior to receiving a lett@f reprimand, and, further,
did not receive any temporary suspensiolrpto her termination. Rather, Defendant
deviated from its establishgmblicy and practice, which ultiately worked to Plaintiff's
disadvantage because she was not “affordeds#iime opportunity to improve” as those
placed on a progressive didang plan. (Doc. 83 at 16NViewing this evidence in the
light most favorable to Plaintiff, the Couiihds that reasonable jurors could concluge
that this irregularity further undermineseticredibility of Defendarg proffered reasons
for terminating Plaitiff's employmentSee, e.gJohnson v. Fred Meyer Stores, Indo.
1:04-CV-0008-RRB, 2007 WL 9697954, &2 (D. Alaska Oct. 1, 2007) (“[I]Jf

Defendants’ purpose for disciping and terminating Plairifiwas based on a legitimate

14

concern about her work performance, it woblkl expected that progressive discipline
would be applied.”)See also Hannan v. Bu®ournal Publications, In¢.No. 3:14-CV-
00831-SB, 2015 WL 25959, at *9, 12-13 (D. Or. Oct. 2, 2015) (determining that a
reasonable fact finder could conclude that #limination of plaintiff's job was mere
pretext for her termination @uto age in part because defendants failed to use their
published progressive disciplipmlicy with plaintiff, despiteevidence in theecord that
defendants previously used progressivecigline to discharge an employee for popr
performance)Murrell-Travland v.On Q Fin., Inc, No. CV-11-01622PHX-GMS, 2012
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WL 5269387, at *6 (D. ArizOct. 23, 2012) (finding that éhdefendant’s failure to follow
its own internal progressive discipline pgliavhich sets out a tripartite system ¢
discipline including a verbakarning, written warning and faination is evidence from
which the plaintiff could argue “that sheas not, in fact, underperforming and wa
terminated for a pretextual reason”).

In further support of her contention that Defendant’s proffered reasons are u
Plaintiff presents evidence from both MRean and Mr. Beveridge's deposition
indicating that the elimination of Plaintiff’'s position as partloé restructuring of the IT
department was neither discussed nor contempgated to the time that Plaintiff began
taking days off in September 2014. (Doc. 83&#17; Doc. 77 11 10912). In support of
its stance that the restructuring discussions included the elimination of Plain
position, Defendant set forth Mr. Hernandezéstimony from higleposition that he
believed he may v& discussed eliminating Plaintiffigosition prior to September 15
2014 with Mr. Dean, (Doc. 6§ 4; Doc. 77-1 at 10, Heandez Depo. 76: 16-22). In
opposition, Plaintiff points to Mr. Deandeposition testimony aweng that Mr. Dean
was not part of the decision to termin&&intiff, and that Mr Dean did not have
knowledge of any decision terminate Plaintiff's employent due to restructuring.
(Doc. 77 1 127; Doc. 77-1 at 44-45, Deampbat 42: 1-8, 43: 115, 52: 23-25). Rather,
Mr. Dean only learned of plaiiff's termination after she had already been terminated
Mr. Hernandez.ld. Mr. Beveridge’s deposition testimorglso indicates that he firsl
learned of Plaintiff’'s termirteon not during these restructog discussions but, rather
months later. (Doc. 77-1 at 75, Beveridge Degicb0:19-52:7). Thishowing by Plaintiff

suggests that Defendantegitimate, non-discriminaty reason” for eliminating

Plaintiff's employment because of the restuuittg is inconsistent with the record and

thus unworthy of credence.

All of these considerations, taken ttugr, are sufficient to carry Plaintiff's
burden to “produce ‘specific’ and ‘substantitdcts to create a tide issue of pretext.”
Earl, 658 F.3d at 1113. As ¢hNinth Circuit has stated[ijn evaluating motions for
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summary judgment in the context of empimgnt discrimination, we have emphasizg
the importance of zealously guarding an péoyee’s right to a full trial, since
discrimination claims are frequently ddtilt to prove withouta full airing of the
evidence and an opganity to evaluate the edibility of the withesses.McGinest v.
GTE Serv. Corp.360 F.3d 1103, 111@®th Cir. 2004) (citation®mitted). The evidence
before the Court creates suahsufficient dispute of matedi fact to render summary
judgment inappropriate. As result, the Court denies f@adant’s Motion for Summary
Judgment on Plaintiff's Third Causé Action for age discrimination.
B. Disability Discrimination under the ADA and the Rehabilitation Act

Defendant has moved for summary judgmen Plaintiffs Fourth Cause of
Action alleging disability discrimination undéhe ADA, and on Plaitiff's Sixth Cause
of Action alleging disability dicrimination under the Rehabilitation Act. As the standa
used to determine whether act of discrimination violatethe Rehabilitation Act are thg
same standards applied under the ADAge Court will analyzePlaintiff's Fourth and
Sixth Causes of Action in tandem.

The ADA and the Rehabilitain Act both prohibit discmination against qualified
individuals on the basis ofshbility. 42 U.S.C. § 121329 U.S.C. § 794(a). Under thes

statutes, acts of discrimination includesaeharging an individual because of su¢

disability or failing to make “reasonableccommodations to the known physical {
mental limitations of an otherwise qualdiandividual with a disability, unless [the
employer] can demonstrate that the accomriodavould impose anndue hardship on
the operation of its business42 U.S.C. § 12112(b)(5)(A)see also29 C.F.R. §
1630.9(a). Title | of the ADAapplies to covered entities inding employersvith “15 or

more employees for each wangi day in each of 20 amore calendar weeks in the

current or preceding calendar year,” 4RS.C. 88 12111(2)(5)(A), whereas the

Rehabilitation Act “proscribes discriminati in all federally-funded programd.ovell v.

®29 U.S.C. § 794(dfee also Coons v. Sec’y of U.S. Dep't of Treas28g F.3d 879,
884 (9th Cir. 2004); 29 C.F.R. § 1614.203(b).
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Chandler 303 F.3d 1039, B2 (9th Cir. 2002}° The parties herdo not dispute that

Defendant is a covered entity receiving fedlefunding, and thus is subject to the

requirements of both the ADand the Rehabilitation Act.
1. The Prima Facie Case

To establish disability discrimination under the ADA or Rehabilitation Act| a

plaintiff must show that:

(1) she is “disabledivithin the meaning othe statute; (2) she

is a “qualified individual” (thais, she is able to perform the
essential functions of her jolwith or without reasonable
accommodations); and (3) she suffered an adverse
employment action “because of” her disability.

Vasquez v. Smith’'s Food & Drug Centers, Jido. CV-14-2339-TUC-DCB, 2017 WL
1233840, at *4 (D. ArizApr. 4, 2017) (citingHutton v. EIf Atochem N. Am., In@73
F.3d 884, 891 (9th Cir. 2001)3ee also Lovell303 F.3d at 1052ZZukle v. Regents of
Univ. of Californig 166 F.3d 1041, 104®th Cir. 1999).
If the plaintiff establishes a prima faciase of discrimination, the burden thgn
shifts to the employer to articulate agikmate, nondiscrimiatory reason for its
employment actionRaytheon Co. v. Hernande340 U.S. 44, 49 n3 (2003) (citing
McDonnell Douglas Corp. 411 U.S. at 802). “If the employer meets this burden, the

presumption of intentional sicrimination disappears, but the plaintiff can still proye

disparate treatment by, for instance, offgrevidence demonstrating that the employey’s
explanation is pretextualld. (citation omitted).

a. WhethePlaintiff was“Disabled”

At issue is whether Plaintiff was “disabled” as defined by the ADA and
Rehabilitation Act at the time that the Distrietminated her employemt. An individual
Is “disabled” if that individual has: J1"a physical or mental impairment that

substantially limits one or more major life adiies of such individual;’(2) “a record of

'® The Rehabilitation Act “applies to all publichools that receive federal financial
assistance.Mark H. v. Lemahieu513 F.3d 922, 929 (91ir. 2008) (citation omitted).

17 See(Doc. 67 at 9; Doc. 83 at 3).
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such an impairment;” or (3% “regarded as having such an impairment.” 42 U.S.C.
12102(1); Coons 383 F.3d at 884. An individudineed fit only one of the three
definitions to be disabletbr purposes of the ADA.Summers v. Teichert & Son, Inc
127 F.3d 1150, 1153 (otir. 1997). The employee “besmthe ultimate burden of
proving” that she is disable®ates v. United Parcel Serv., In&11 F.3d 974, 988 (9th
Cir. 2007) (citingNunes v. Wal-Mart Stores, Ind64 F.3d 1243, 124@th Cir. 1999)).

“Therefore, for summaryjudgment to be appropriate, teemust be no genuine issue of

material fact regarding whether [the plaintiffhis an impairment & substantially limits
a major life activity, has a recoad such an impairment, or is regarded as having such

impairment.” Coons 383 F.3d at 884. Moreover, at the summary judgment stage

Ninth Circuit does not require comparative raedical evidence to establish a genuipe

issue of material fact regarding the subs&hhimitation of a major life activity; rather, a
“plaintiff's testimony may suffice to creategenuine issue of material fadRdhr v. Salt
River Project Agric. Imp. & Power Dist555 F.3d 850, 858 (9th Cir. 2009) (citikigad
v. Glacier Nw., InG.413 F.3d 1053,d58 (9th Cir. 2005)).

Defendant argues there is no evidenca flaintiff was disabled in September
2014, claiming that, “[aJt mostPlaintiff informed Defendanbf a mere diagnosis, bu

made no mention whatsoever of how thaigtiosis would substantially limit any life

=N

activity at any time before her employment eshiéDoc. 67 at 10). In response, Plainti
states: “[a] brain tumor that makes a persmmill to work is clearly a ‘disability’ under
the ADA and the Rehabilitation Act.” (Doc. 833t Plaintiff supports this statement by
citing: the ADA’s definition of disability, 42 U.S.C. § 12102(1)(A); a portion of thq

1%

EEOC'’s implementing regulations indicatitigat cancer substanifia limits the major
life activity of normal cell gowth, 29 C.F.R. § 1630.2(B)(iii)); and a case from the|
Eastern District of Texas stiussing whether the plaiffis cancer is capable of
gualifying as a disality under the ADA Norton v. Assisted Living Concepts, |36 F.
Supp. 2d 1173, 118&.D. Tex. 2011).
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The Court agrees that brain carléés capableof qualifying as a disability under
the ADA and the Rehabilitation Act. The ADindicates that anmpairment which
substantially limits one major life activity, clu as normal cell growth, need not lim
other major life activities, sucais working, in order to be considered a disabifyed2
U.S.C. § 12102(2)(B), 12102((A-C). Further, the EEOC’smplementing regulations
provide a list of impairments that, becauseytisubstantially limita major life activity,
will “in virtually all cases,result in a determination ofoverage undefthe actual
disability prong].” 29 C.F.R. 8630.2(j)(3)(ii). One of the impairments listed is “cance
because it “substantially limitghe major life activity]of normal cell growth.”ld. at §
1630.2(j)(3)(iii).

Nevertheless, just because cancer isablEpof qualifying as a disability unde
these statutes does not mean that Plaintiff's brain tumor necessarily constitu
disability in this case. Rathdhe existence of a disability determined on a case-by-cas
basis, a mandate the ADA ciBaexpresses “by defining ‘dadbility’ ‘with respect to an
individual,” 42 U.S.C. § 12102(2), and in tesraf the impact of an impairment on ‘suc
individual,” 8 12102(2)(A)."Albertson’s, Inc. v. Kirkingburgh27 U.S. 555, 566 (1999).

An impairment “substantially limits” a ma life activity whenan individual is
either unable to perform thatajor life activity or “if it subgntially limits the ability of
an individual to perform a majdife activity as compred to most people in the gener
population. 29 C.F.R. 8§ 1630.2(j)(1)(i)). Wh “deciding whether an impairment i
substantially limiting, the coufimust consider the nature asdverity of the [plaintiff's]
impairment, the duration or expected dima of the impairment, as well as th
permanent or long term imgiaof the impairment.”’Rohr, 555 F.3d at 858 (quoting
Fraser, 342 F.3d at 1038).

Further, the term “substanitia limits” is to be “construed broadly in favor of

expansive coverage” and “is not meantkde a demanding standard.” 29 C.F.R.

'8 Although Plaintiff cites a portion of thEEOC’s implementing regulations discussin]
cancer in her Response, the Court notes tltzanti#f never explicitly alleges that she ha
cancer. Rather, Plaintiff only refers tortadleged disability as a brain tumor.
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1630.2(j)(1)(i); see also42 U.S.C. § 12102§8A-C). An impairment‘need not prevent,
or significantly or severely restrict, thedividual from performing a major life activity in
order to be considered swdstially limiting.” 29 C.F.R. 8§ 1630.2(j)(1)(ii). While courtg
must make “a case-by-case” determinatidinertson’s, Ing.527 U.S. at 566, the cour

should primaity focus on:
whether [employers] have comgdi with their obligations and
whether discrimination has oated, not [on] whether an
individual’s impairment suhantially limits a major life
activity. Accordingly, the thghold issue of whether an
impairment “substantially limitsa major life activity should
not demand extensive analysis.

29 C.F.R. § 1630.2())(2)(iii}?

[

In this case, Plaintiff alleges she tebrain tumor. Nevertheless, nowhere in her

Amended Complaint oResponse does Plaintiff identifyhat substantial life activities

her brain tumor limits, nor discuss the sevedtyexpected duration of this impairment.

Plaintiff has not even indicated whetheestxperiences any symptoms from her bra

tumor, or alleged that such symptoms impaet ability to worlé® However, assuming

' The Court notes that the ADA Amendmenist of 2008 (“ADAA”), Pub.L. 110-325,
122 Stat. 3553 (2008), effectivdanuary 1, 2009, applies to this case because Pla
was removed from her position effective tGlwer 1, 2014. TheADAA broadens the
scope of the ADA by expanding its defion of disability, and makes it easier fo
Elalntlffs to establish that @8y are disabled under the AD&eeRohr, 555 F.3d at 853;

astman v. Research Pharm., Indo. CIV.A. 12-2170, 2013VL 3949236, at *8 (E.D.
Pa. Aug. 1, 2013).

20 Although Plaintiff does not refer to herpissition testimony in order to establish th
her brain tumor substantially limits any major life activities, the Court notes that a pg
of this testimony could indicaténat Plaintiff’s brain tumor might substantially limit the
major life activity of hearingSee42 U.S.C. § 12102(2)(A) (diag that hearing is a
major life activity). The relevant podin of Plaintiff sdeposition states:

%: Now, you also testified . . . about several medical issues
that you had, one is the brain tumor, right?

A: Yes, sir. - _ _

Q: And you testified . . . thagou were diagnosed with that
condition a few years befofgeptember 2014, right?

A: Yes, sir.

Q: You never toldanybody about that?

A: Correct, _ _ _

Q: You said that issue with the brain tumor was prompted by
an issue you were havingth hearing loss, right? _

A: | have hearing loss becauskthe brain tumor, yes, sir.

-29.-
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without deciding that Plaintiff's brainumor constitutes a qualifying disability,she
nonetheless cannot meet the other two elésneecessary to demonstrate a prima fagie
case under the ADA.

b. WhetherPlaintiff is a “Qualified Individual”

Also at issue is whether Plaintiff is “gualified individual.” An individual is

gualified if “with or withoutreasonable accommodation, [klban perform the essential
functions of the employment position.” 42 U.S.C. 8§ 12111(8). The “essential functipns’
of a job are the individual’s “fundamental dutie&arcia v. Johnson630 F. App’'x 684,
686 (9th Cir. 2015) (citations omittedee als®9 C.F.R. 8§ 1630.2]nThe plaintiff bears
the burden of proving he @he can perform the job’s essial functions, and thus is
“qualified.” Bates 511 F.3d at 990. Consequently,tlife plaintiff camot perform the
job’s essential functions—even with reasonable accommodation—then the ADA/'s
protections do not applyd. at 989 (citingCripe v. City of San Jos@61 F.3d 877, 887
(9th Cir. 2001)).

In this case, Defendant argues that eifeRlaintiff’'s brain tumor constituted a
disability, she was not a qualified individual because she could not perform the essent
functions of her position. (Doc. 67 at 10)aitiff does not respontb this argument in
her Response, or anywhere assert that sheislified individualinder the ADA. (Doc.
83). Rather, Plaintiff arguethat Defendant could have reasonably accommodated| her

“by allowing her to use her aued paid sick leave andeation time before terminating

'(:DQC. 77-1 at 36, MargueDepo., 203:21-204:105eeEstate of Murray v. UHS of
airmount, Inc, No. CIV.A. 10-2561, @11 WL 5449364, at7-8 (E.D. Pa. Nov. 10,
2011) (declining to @nt summary judgment on the issaf disability where the solg
evidence of substantial limitation was theaiptiff's testimony that because of he
depression, she experienced syonps such as “[n]ot eatingot sleeping, having racing
thoughts . . . [and] just feeling hopeless|pless, sad.”). Nevertheless, Plaintiff's case
here is even less robust thémat of the plaintiff inEstate of Murrayas Plaintiff has not
actually alleged any symptoms she exgrces as a result of her brain tumor.

=

1 The Court recogi_nizes thatetmecord as to whether Plaffis brain tumor substantially
limits her major life activities is sparse, tm?/ the least. Nevertheless, given the
requirements_of the ADAA and the ame s command to construe “disability’

broadly, the Court declines to grant summjaiggment on the basis of failing to show [a
“disability” under the ADA.

-30 -




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

her employment” or by allowin@laintiff “seven more day® provide medical records.”
(Doc. 83 at 7f?

It is true that a “leave of abseném medical treatment may be a reasonal
accommodation under the ADAMumphrey v. Mem’l Hosps. Ass'@39 F.3d 1128,
1135 (9th Cir. 2001). Howevert remains that Plaintiff mat be able to perform the
essential functions of the job ap her return frm such leaveSee id.at 1128-29 (“We
have held that where a leave of absernoeld reasonably accommodate an employe
disability and permit him, upohis return, to perfornthe essential funions of the job,

that employee is otherwise qualified undex &DA.”). Plaintiff bears the initial burden

of showing that “the suggested accommamtativould, more probably than not, have

resulted in [her] ability to perfornthe essential functions of the joBuckingham v.
United States998 F.2d 735, 742 (9th Cir.1993). Mé/ asserting that the Districould
haveaccommodated her does not meet Pimtburden of demorisating that shean
perform the essential functionstwér job with such an accommodatfon.

Rather than attempting tehow that she is a qua#fl individual, Plaintiff's

Response essentially suggesthat she could have been afforded a reason:

22 Although Plaintiff proposeshese hypothetical accommodations in her Response

Court notes that Plaintiff never requsst either of these accommodations from

DefendantSeeanfra.

23 Plaintiff's failure to respond to Defenuigs argument that she is not a qualifie
individual and is incapable of performing teesential functions of her position serves
an alternative basis upon wh summary judgment is granted for Defendant on t
claim. SeeFed. R. Civ. P. 56(e{lf a party “fails to propdy address another party’s
assertion of fact,” the Court may “considdre fact undisputed for purposes of tf
motion,” or “grant summary judgment[.]”). Meover, if Plaintiff “cannot sustain he
burden of proving she is a qualifiendividual, able to perforrthe essential functions of
her job with or without reasonable aocmmodation, then summary judgment agair
[Plaintiff] is proper on not just the disabiligiscrimination claims, but also the claim
aIIegln%fa_lIu_re to accommodasad failure to enga?e in theteractive process” (to the
extent Plaintiff argues thenRincon v. Am. Fed’n of SgtCty., & Mun. Employeeslo.

12-4158 MEJ, 2013 WI4389460, at *9 (N.D. CalAug. 13, 2013) (citing<ramer V.

Tosco Corp. 233 F. App’x 593, 596 (B Cir. 2007) (plantiff cannot state interactive

process claim where plaintiff cannot do essériunctions of the job with a reasonable
accommodation)Wilmarth v. City of Santa Ros&45 F.Supp. 1271, 1279 (N.D. Cal.

1996) (no obligation to accommodate employee who cannot perform the essent
functions of the job)Nadaf—Rahrov v. Neiman Marcus Grp., Inb66 Cal.App. 4th 952,
980-81 (2008) (plaintiff can state a ctaifor failure to accommodate only wher
reasonable accommodation would enable platatido essential functions ofjobgl).

-31-

Die

able

the

d
as
nis

e

st

al

D




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

accommodation which euld permit her to continue not attend workSee(Doc. 83 at

7). “It is as if [Plairtiff] thinks that rather than ensuag that she be allowed to work, th

(1]

ADA requires [Defendant] terovide her with a job but maequire that she regularly
perform it.” Waggoner v. Olin Corp.169 F.3d 481, 484 (7tRir. 1999). The Court
disagrees. First, “[tlhe ADA does not requae employer to exempt an employee from
performing essential functions[.Park v. Curry Cty, 451 F.3d 10781089 (9th Cir.
2006). A majority of circuits, the Ninth @uit included, “haveendorsed the proposition
that in those jobs where performance requattendance at the job, irregular attendance
compromises essential job functionS&mper v. Providence St. Vincent Med. @75
F.3d 1233, 1237 (9th Cir. 2012). “Excepttime unusual case where an employee gan
effectively perform all work-related duties labme, an employee whdoes not come to
work cannot perform any of his jofunctions, essential or otherwiseld. at 1239
(internal quotations omitted) (citing.E.O.C. v. Yellow Freight Sys., In253 F.3d 943,
948 (7th Cir. 2001))see also Waggoned69 F.3d at 482 (“Tdn rather common-sensé
iIdea is that if one is not able to benairk, one cannot bequalified individual.”).
Here, regular and punctual attendancexiglicitly set out as an essential duty gn
the District’s job descriptiofor Plaintiff’'s computer progammer position. (Doc. 68-1 a
4); see also42 U.S.C. § 12111(8) (“[C]onsiddian shall be given to the employer’

vJ

judgment as to what functions of a job assential, and if an employer has prepared a
written description before adiising or interviewing applicants for the job, this
description shall be considered evidence efdhsential functions of the job.”). Plaintiff
does not argue that on-site, regular attendannet an essentialifhction of her position,
or argue that she could effectively perfoath of her work from home. (Doc. 83). It ig
also undisputed that from September 16ugifoSeptember 29, Plaifh did not report to
work but, rather, phoned or emailed in daigguests to use sick leave. (Doc. 68 | 57,
Doc. 77 1 57).
Moreover, Plaintiff never gave any icdtion whether she would be absent pr

present at work the followinglay, which the Court findgonstitutes such irregulat
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attendance as to compromisaiBtiff's ability to perform the essential functions of he
position. Plaintiff's “performance is predicate her attendance; reliable, dependat
performance requires reliable and dependable attendaBampey 675 F.3d at 1241
(defendant was entitled to summary judgimen essential furion question where
written job description indicated that reguidtendance was requitdut plaintiff could

not regularly attend workSee also Lawler v. Montblanc N. Am., LLXD4 F.3d 1235,
1243 (9th Cir. 2013fgranting summary judgment inviar of employer on employee’s
disability discrimination claim where employeeuld not perform ssential functions of
job because employee’s disability peated her from performing any workjgnnedy v.

Applause, InG.90 F.3d 1477, 1482 {9 Cir. 1996) (holding that employee who w3
“totally disabled” could not msent “any genuine issue tlsdie could have performed hg
job with the proposed, cany other, accommodation”). Accamdly, Plaintiff has not

shown that she constitutes a qualified indipal under the ADASummary judgment is
therefore warranted on Plaintiff's sdrimination claims under the ADA an(

Rehabilitation Act.

C. WhetherPlaintiff Sufferedan Adverse Employment Action
“Because of” Her Disability

Although Plaintiff's failure to carry her burden as twhether she is a qualified
individual alone warranted the grant smmary judgment on Plaintiff's disability
discrimination claims, the Court nonethelesssiders whether Plaintiff can prove th;
she suffered an adverse employment action “because of” her dis&alieég 511 F.3d at
989. “An adverse employmerdction is one that materially alters the ‘terms a
conditions’ of the plaintiff's employmentMamola v. Group Mfg. ServdNo. CV-08—
1687-PHX-GMS, 2010 WL BB491, at *6 (D. Ariz Apr. 9, 2010) (citingkang v. U.
Lim. Am., Inc.296 F.3d 810, 819 (9th Cir. 2002)).sbharging an individual because ¢
a disability or failing to accommodate an indival’'s known disability constitute advers
employment actions. 42 U.S.€8 12112(b)(1), 12112(b)(5)(A).

In her Amended Complaint, Plaintiff asms that she was subjected to le

favorable treatment than similarly situateoworkers because of her disability. (Doc.
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19 38, 46). In particular, Plaintiff assettzat Defendant failedo provide her with
reasonable accommodations. (Doc. 83 at A8yeasonable accommodation” is defined

as “modifications or adjustments to thveork environment, or to the manner g

=

circumstances under which the position helddesired is customarily performed, that
enable a qualified individuakith a disability to perform # essential functions of that
position.” 29 C.F.R. 8§ 1630.2(@)(ii). “An employer discrimnates against an employege
by not making reasonabé&&Ecommodations to tHenownphysical or meratl limitations of
an otherwise qualified individual with a disbty who is an ... employee, unless [the
employer] can demonstrate that the accomriodavould impose anndue hardship on
the operation of the business of [the employdldnhchard v. Lahood461 F. App’'x 542,
544 (9th Cir. 2011) (intewal quotations omitted) (emphasis added) (cidingkovic v. S.
Cal. Edison Cq.302 F.3d 1080, 108®th Cir. 2002) and 42 8.C. § 12112(b)(5)(A)).
Defendant first asserts that Plaintiff'ssdiimination claims fail because Plaintiff
“never provided the District with sufficient informan from which it could determine
the nature and scope of Plaifisi alleged disability.” (Doc. 84t 1-2). Despite Plaintiff’s
claim that she told Ms. Hyman about her braimor on September 16, 2014 (which M

n

Hyman denies), the parties nevertheless agaaePtaintiff never shared any informatio

—

regarding a treatment plan or the work-redat@apact of any diagnosis with Ms. Hymar

or with any other employee at the DistriffDboc. 68-2 at 10-11, Marquez Depo., 110:2p-
111:15; Doc. 68-2 at 77-78, Hyman Depo., 8342:9; Doc. 68 | 51Doc. 77 1 51). The
parties also agree that Plaintiff never t@ldy other District employees that she was
seeing a doctor for a brain tumor. (Doc. 732§ Doc. 68-2 at 10, Marquez Depo. 110:2-
21). Accordingly, Defendant argues that—at mB#intiff informed the District of a merg
diagnosis, (Doc. 67 at 10), but “did not piger any factual information or documentation
about the nature of her illneset ever “indicate she woulde out longethan one day,”
(Doc. 84 at 2).

Contrarily, Plaintiff argues that the Dist had notice of her medical condition.

(Doc. 83 at 6). Beyond asserting that shd Ms. Hyman that she was diagnosed with a
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brain tumor, Plaintiff states that “the retent decision-makers (Ms. Hyman, Mr. Dea
and Mr. Hernandez), were aware Pldinwas suffering from a serious medicg
condition” and requ&ting sick leave. (Doc. 83 a}.&pecifically, Mr. Dean’s deposition
testimony indicates that he kmdrom either Mr. Hernandez dis. Hyman that Plaintiff

had made statements abouvihg “cancer” prior to the dicussion of her terminatioSee

(Doc. 69-1 at 53, Dean Depo. 74: 7-25. Rartmore, Plaintiff argues that even if Mr.

Hernandez was unaware of Plaintiff's specrhedical condition “he was certainly awar
that she was having ‘medical issues’ by 8apier 29, as he (along with Ms. Hyman af
others) had received the emaksjuesting sick leave prior that date.” (Doc. 77  62;
Doc. 69-3 at 4, Depo. of Hernandez, 147iT3(indicating that, as of September 25, M
Hernandez was aware that Ptdfrwas requesting sick leave)).

It is clear that if the District “were trylunaware that such a disability existed,
would be impossible for [any adverse employim&ction] to have been based, even
part, on [Plaintiff’'s] disability.”"Raytheon C9.540 U.S. at 54 /. “An employer knows
an employee has a disabiliyhen the employee tells the ployer abouthis condition,

or when the employer othengivrecomes aware of the conditicuch as through a thirg

party or by observation.Schmidt v. Safeway In@864 F. Supp. 991, 997 (D. Or. 1994).

However, “[w]hile knowledge of the disalyt can be inferred fnm the circumstances
knowledge will only be imputetb the employer whethe fact of disability is the only
reasonable interpretation of the known fac&éjandro v. ST Micro Elecs., In¢29 F.
Supp. 3d 898, 909 (N.D. Cal. 2015) (citatiamsitted). “Vague or anclusory statementg
revealing an unspecified incapacity are not sufficient to pugnaployer on notice of its
obligations” under the ADAd. (citations omitted).

Further, “it is important to distinguisbetween an employer’s knowledge of g
employee'sdisability versus an employer’s knowledge of dimyitations experienced by
the employee as a result of tltgability. This distinctions important because the ADA
requires employers to reasonably accadate limitations, not disabilitiesTaylor v.
Principal Fin. Grp., Inc, 93 F.3d 155, 164 (5th €Ci1996) (emphasis added)eeds v.
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Potter, 249 F. App’x 442450 (6th Cir. 2007)see also29 C.F.R. 8Pt. 1630, App.
(“Employers are obligated to make reasoaaitcommodations only to the physical ¢
mental limitations resulting from the disabiliof an individual witha disability that is
known to the employer”); 42 U.S.C. § 1218K5)(A) (discrimination includes “not
making reasonable accommodations to khewn physical or mental limitation®f an

otherwise qualified individual with a disability who is an applicant or employse

(emphasis added). Therefore, “[tjhe emplidyé&nowledge of the physical [or] mental

limitations resulting from the ephoyee’s disability is a prerequisite to the employel
obligation to make reasonable accommodatioRsster v. City of Oaklandjo. C-08—
01944 EDL, 2008 WL 3286968, & (N.D.Cal. Aug. 5, 2008).

Here, Plaintiff failed to inform Ms. Hyman or anyone else at the District of
limitations that she experienced as a resuhefbrain tumor, anchtis cannot establish
that Defendant knew or had reason to kribat she required aaccommodation for such
limitations. See Matuska v. Hinckley Tf6 F.Supp.2d 906,19-18 (N.D. Ohio 1999)
(finding that employer did not know of goyee’s disabilities where neither employg
nor his doctors ever advised the employeth& precise limitations resulting from hi
impairments). At most, Defendant here hadwledge that Plaintifwas diagnosed with
a brain tumor, but this is nenough for Plaintiff to prove discrimination. “[K]nowledgs
of the impairments does not amount to krexge of the limitationshat resulted from
those impairments.ld. at 918. “The ADA does not requian employer to assume tha
an employee with a disabilityuffers from a limitation."Taylor, 93 F.3d at 164. Since

Plaintiff cannot show that Defendant kneslie had an “impairmérthat substantially

limits one or more life activities,” 42 U.S.€8.12102(2), Plaintiff cannot meet her prima

facie case of discrimination.
Even if there were evidence thataidtiff notified Defendant of the alleged
limitations resulting from her brain tumor, Plaintiff never requested an accommod

and thus never triggered thesBict's duty to provide on&. Although Plaintiff asserts

** “The Ninth Circuit has held thamnotifying an employer of a need fof

an accommodation triggers a dityengage in an ‘interactvprocess’ through which the
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that she “requested an accommodation lguesting sick leave,” (Doc. 77 | 54), th
Court disagrees. Generally, “it is the respottisjbof the individual with a disability to
inform the employer that amccommodation is needed.” 29FR. § Pt. 1630, App. The
employee need only “inform the employer of a need for an adjustment due to a m
condition using ‘plain Englls and need not mentiothe ADA or use the phrase
‘reasonable accommodationBarnett v. U.S. Air, In¢.228 F.3d 1105, 1112 (9th Cir
2000). The employer’s duty to provide ancommodation is not triggered unless ti
employee “provides the employer with enougloimation that, under the circumstance
the employer can be fairly isato know of both the dability and desire for an
accommodation.Taylor v. Phoenixville Sch. Dist184 F.3d 296, 313 (3d Cir. 1999
Summersl27 F.3d at 1153 (holuy no triable issue of fact existed where employee
not ask for an accommaodation).

At no point did Plaintiff request eeasonable accommodation from Defenda
Rather, Plaintiff emailed or called in sicdlay by day, and each day Defendant grant
Plaintiff's request for sick tim. (Doc. 68 I 57; Doc. 77 9). Plaintiff never provided
Defendant with any informatio sufficient to trigger the Birict's duty to provide an
accommodation, as “her communications witle fistrict were devoid of any detai

relating to her condition and need focammodation or leave.” (Doc. 84 at 4ge also

(Doc. 77 § 54) (“She did not provide the Dist with any medical records, doctor's

notes, length of time she would be off wask any additional information about her

health status following her contasiith Ashley Hyman on September 1§. While
Plaintiff claims that Defendant could hareasonably accommodated her by allowing h
to use accrued paid sick leave and vacdiiime before terminatig her employment or

by allowing her more time to procure medicatorls, (Doc. 83 at)7it is clear from the

employer and employesan come to understand the employee’s abilities and limitatig

the employer's needs for varioupositions, and a possible middle ground

for accommodating the empIoYeeShapp v. United Transportation Unio889 F.3d
1088, 1095 (9th Cir. 20183ee a
Ariz. 2016).
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record that Plaintiff neverequested such accommodatiénsLiability for failure to

provide reasonable accommodations ensubsvamere the employdoears responsibility
for the breakdown in thimteractive processdnd Defendant bears soch responsibility
for the breakdown her&eck v. Univ. of Wisconsin Bd. of Regeiits F.3d 1130, 1137
(7th Cir. 1996). AccordinglyDefendant is entitled to summandgment as Plaintiff has
provided no evidence sufficieto place Defendant on famotice that she was seeking an
accommodation.

Plaintiff's failure to meet her prima dae burden renders moot the remainder (of

the burden-shifting analysis. In any case, it is clear that Plaintiff cannot meet her burde

of proving, by a preponderance of the evidence, that hdbiliigactually played a role
in Defendant’'s decision-making processdahad a determinative influence on the
outcome.Hernandez v. Hughes Missile Sys. ,C862 F.3d 564, 568 (9th Cir. 2004
(citing Reeves530 U.S. at 135).

In sum, the Court finds that Plaintiff qvaot introduced evidee sufficient to raise
a genuine dispute of materi@ct that Defendant discrimitead against her because of |a
disability. Accordingly, the Court grants Deftant’s Motion with respect to Plaintiff's
Fourth and Sixth Caes of Action alleging disabilitgiscrimination under the ADA and
the Rehabilitation Act, respectively.

C. Retaliation under the ADA and the Rehabilitation Act

Defendant has moved feummary judgment on Plaintiff's Fifth Cause of Action
alleging retaliation under the ADA, and on Rli#f's Seventh Causef Action alleging

retaliation under the Rehabilitatigct. Plaintiff alleges that she was retaliated against i

5

violation of the ADA and the RehabilitatioAct “because she was subjected to less

favorable treatment than similarly situatedvookers after she notified her supervisor of

> Plaintiffs post-termination request rfareasonable accommodations made in her
Response to Defendant’s Rton for Summary JudgmegDoc. 83) is “too little, too
late.” See Alexander Worthland Inn 321 F.3d 723, 728 (8t@ir. 2003) (recognizing
that employee’s post-termination requiesta reasonable aceonodation was “too little,
too late” and affirming district court’sfgranf summary judgment where employee failed
to meet her prima facie burden o

available that would not have placad undue burden on the employer).
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her disability and requested leave for medical treatment and to care for herself[.]” (C
1 43, 51). The Court W analyze Plaintiff's Fifth andSeventh Causesf Action in
tandem.

The anti-retaliation provisions of the ADA state:

(@) No person shall discriminate against any individual
because such individual has oppd®ny act or practice made
unlawful by this chapter or bause such individual made a
charge, testified, assisted, orfpapated in ag manner in an
investigation, proceeding, dearing under this chapter.

(b) It shall be unlawful to @rce, intimidate, threaten, or
interfere with any individual ithe exercise or enjoyment of,
or on account of his or her having exercised or enjoyed, or on
account of his or her havingd®d or encouraged any other
individual in the exercise agnjoyment of, any right granted
or protected by this chapter.

42 U.S.C. § 12203. Similarly, the Rehahiion Act incorporates the anti-retaliatio
provision of Title VI of tke Civil Rights Act of 196% “so as to extenthe Rehabilitation
Act’'s protections to ‘any idividual’ who has been intimated, threatened, coerced, ¢
discriminated against ‘for the qaose of interfering with [pttected rights]’ under Title
VI of the Civil Rights Ad¢ or the Rehabilitation Act.Barker, 584 F.3d at 825 (citations
and internal quotations omitted).
1. The Prima Facie Case

In order to establish prima facie case of retaliation under the ADA and th
Rehabilitation Act, the plaintiff must show:1Y involvement in a mtected activity, (2)
an adverse employment action, and (3) a causal link between theCoan$ 383 F.3d
at 887 (quotindgrown v. City of Tucsqr836 F.3d 1181, 1187 (9thir. 2003)). In other
words, Plaintiff must establish a link theeen her alleged request for a reasona
accommodation and her terminatiddeeCoons 383 F.3d at 887. “Once the plaintif

establishes prima faciecase, the employer has the burtierpresent legitimate reason

*®See29 U.S.C. § 794ag28 (“The remedies, praged, and rights setri in Title VI of
the Civil Rights Act of 1964 ... shall be available to any person aggrieved by an¥_ac
failure to act b ang recipient éfederal assistance . . . .éarker v. Riverside Cty. Office
of Educ, 584 F.3d 821, 828th Cir. 2009)see als®4 C.F.R. 8 100.7(e).
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for the adverse employment actionld’. (quotingBrooks v. City of San Mate@29 F.3d
917, 928 (9th Cir. 2000)). If themployer meets this burdethe plaintiff must then
demonstrate a genuine issue of material fé&cto whether the reason advanced by the
employer was pretext in order for the fetgon claim to proceed beyond summaly
judgment.ld.

In this case, it is clear that there vaasadverse employment action, as Plaintiff
job position was eliminate®eePardi v. Kaiser Found. Hosps389 F.3d 840, 850 (9th
Cir. 2004) (“An adverse employment actionasy action reasonapbllikely to deter
employees from engaging in protected auti¥) (citations and internal quotationg
omitted). Nevertheless, Plaintiff is unable rreeet her prima faei burden of showing
involvement in a protectedactivity. Under the ADA, requesting a reasonahle
accommodation for an alleged digdp constitutes protected activityseeCoons 383
F.3d at 887. Plaintiff contends that she requested such a reasonable accommodation

requesting medical leave, (Doc. 77 | 54), aitéls to case law for the proposition that

=)

requesting medical leave may constitute pretkactivity for purposes of establishing [a
prima facie case of retaliafi, (Doc. 83 at 6) (citin@ryson v. Regis Corp498 F.3d 561,
577 (6th Cir. 2007)Yillalon v. Del Mar College Dist.2010 U.S. Dist. LEXIS 82766, *9-
10 (S.D. Tex. Aug. 13, 2010)).

It is true that “[rfequesting medical leavean be considered a reasonable
accommodation for purposestbe ADA, and requestingr@asonable accommodation is
protected activity.'Valenzuela v. Bill Alexanddford Lincoln Mercury InG.No. CV-15-
00665-PHX-DLR, 2017 WL 326130, at *4 (D. Ariz. Apr. 112017) (emphasis added).
However, the cases cited by Plaintiff are distinguishable from the present case fpr tt
major reason that Plaintiff's sick leave, takday-by-day, is not at all equivalent to the

“medical leave” requested in thosases as reasonable accommodafibss noted

113

" For_example, inBryson v. Regis Corpthe “protected actity” element of the
plaintiffs prima facie case for retaliam under the ADA was satisfied because the
plaintiff “engaged in statutorily protecteattivity b\é taking FMLA-approved leave to

undergo and recover from knee surgeBryson 498 F.3d at 570-71T'he plaintiff had
requested FMLA medical leave for this seirg ten days in advance, had kept her
supervisor advised abohér knee condition prior to thhequest for leave, and her FMLA
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supra Plaintiff never requested a reasonadbeommodation. Nor does Plaintiff allege
that she engaged in any other protected i&¢tor pursued her gihts under the ADA in
another way.See Pardi 389 F.3d at 850 (“Pursuingne’s rights under the ADA
constitutes a protected activity.”). ThereforegiRtiff did not engagén protected activity
under the ADA. Accordingly, the Cougrants summary judgemt for Defendant on
Plaintiff's Fifth and Seventh Causes oftidn alleging retaliation under the ADA and the
Rehabilitation Actyrespectively.

D. Retaliation under the FMLA

Defendant has moved for summary judginen Plaintiff's Ninth Cause of Action
alleging retaliation under the FMLA. UnderetlirMLA, retaliation claims arise under 29
U.S.C. 8§ 2615(a)(2) and § 2615(b). A tetdon claim under the FMLA is properly
brought under 29 U.6. § 2615(a)(2) when an emplaoydischarges or discriminate$
against any individual for opposingny practice made unlawful by the FMLA.
Bacheldey 259 F.3d at 1124. In the alternativeaif employee is subjected to an adverse
employment action or discrimated against for institutingr participating in FMLA
proceedings, a retaliation claim maykdyeught under 29 U.S.C. 8§ 2615(l).

Plaintiff alleges that she was “retaliateglainst in violatiorof the FMLA because
she was subjected to less favorable treatrtient similarly situate@oworkers after she
requested leave for medicéleatment and to care fdnerself[.]” (Doc. 3  66).
Nevertheless, “[b]ly their plain meaning, ethanti-retaliation or anti-discrimination

provisions do not cover utg1g negative consequences an employee simply becaus

D

he has used FMLAeave.”|d. Rather, when an employeedscharged or discriminatec

against for taking FMLA leavéthe claim is analyzed in éhNinth Circuit as a claim for

leave was formally appwed by her employeld. at 565-66. Similarly, irVillalon v. Del
Mar College Dist, the District Court determined th#te plaintiff's request and use o
FMLA leave constituted a reasonable accommodation under the XilAlon, 2010
WL 3221789, at *7. In each dhese cases, the “medidahve” referred to was FMLA
leave which the plaintiffs had requestede of from their employers in advancs
Plaintiff's day-by-day requests for sick lealiere are not what thescourts (nor this
%)%t 3\é)voutl *4conS|der requests for “medical leavB€e alsoValenzuela 2017 WL
, at *4.,

=R
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‘interference’ under 29 U.S.C. § 2615(a)(1)d’; see alsoGressett v. Cent. Arizong
Water Conservation DistNo. CV-12-00185-PHX-JAT, 21 WL 4053404, at *9 (D.
Ariz. Aug. 14, 2014) (“[T]he act of retalian for taking FMLA leave is properly
categorized as interference untlee FMLA.”) (citations omitted).

In the present case, Ridff's Amended Complaint alleges, in essence, th

Defendant terminated Plaintiff because Ri#firexercised her rights to FMLA leave

(Doc. 3 1 66Y2 Plaintiff does not allege that Defgant discriminatedgainst her because

she opposed Defendant’s unlawful violatiaxishe FMLA, nor doe®laintiff argue that
she was fired for opposing Defendant’s al@g#olations of the FMLA. (Doc. 3; Doc.
83). The Court has found ndemations in Plaintiff's Amaded Complaint which support
a retaliation claim under the FMLA. Accordipglbecause Plaintiff has alleged that sl
suffered a negative employment decision after taking FMLA leave, the Court cong
Plaintiff's “retaliation” claim as a claim fointerference with FMLArights, in violation
of § 2615(a)(1). Therefore, tthe extent the parties k& arguments concerning i
retaliation claim, the Court will consider theapplicable to thenterference claim and
will analyze them accordingly.
E. Interference under the FMLA

Plaintiff and Defendant have each movier summary judgmenon Plaintiff's
Eighth Cause of Action, which alleges irfezence with Plaintiff's rights under the
FMLA. (Doc. 67 at 16-17; Do 70 at 1). The FMLA ditles an “eligible employeé®
who is unable to perform his ber job functions due to a “seus health condition” to 12
workweeks of leave ding any 12-month peod. 29 U.S.C. § 2612(a)(1)(D). A “seriou
health condition” is “an illness, injury, impaient, or physical or mental condition tha

involves . . . inpatient care in a hospital, hospice, or residential medical care facility

%8 Plaintiff also alleged that she was retalibaed discriminated against for taking FMLA
leave in her cause of action for EM interference. (Doc. 3 1 61-62).

29 An “eligible employee” is an employee wihas been employed for at least 12 mon|
by the employer with respect to whom leavedgquested and for at least 1,250 hours
service with such emp oyedurln% the previous 12-omth period. 29 U.S.C. §
2611(2)(A); 29 C.F.R§ 825.110(a)(1), (2).
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involves “continuing treatment by a healthre provider.” 29 U.S.C. § 2611(11). A
employee who takes leave un@R612 is protected unddre FMLA and entitled to be
restored to her position or an equivalpasition upon her retur29 U.S.C. § 2614(a).

FMLA interference claims are deed from 29 U.S.C. § 2615(a)(1), whic
prohibits employers from interfering with éhexercise or attempted exercise of i
employee’s right to take leave puant to 29 U.S.C. § 2612(a%ee29 U.S.C. §
2615(a)(1) (“It shall be unlawfdor any employer to interfer@ith, restrain, or deny the|
exercise of or the attempt to exercisay right provided undethis subchapter.”).
Therefore, “employers cannot use the takofgFMLA leave as a negative factor if
employment actions.Bachelder v. Am. W. Airlines, In@59 F.3d 1112, 1122 (9th Cir
2001) (alteration and emphasis omitted) (qup@® C.F.R. § 825.220(c)). To assert g
FMLA-based claim regarding a negative eayphent decision, an employee must shc
that the taking of FMLA-potected leave was used aagst the employee in ar
employment decisionld. This can be accomplished thigh direct or circumstantial
evidence, or bothd. As such, an FMLA interferenadaim does not proceed under th
McDonnell Douglas burden-shifting framework butrather, will survive summary
judgment if there is a triable issue of material fact as to whether the employee’s F
leave request was impermissibly consetkras a factor in her terminatiodin Liu. V.
Amway Corp.347 F.3d 1125, 1136 (9th Cir. 2003).

Moreover, the “failure tahotify an employee of her rights under the FMLA c3
constitute interference if it affectseremployee’s rights under [the] FMLAListon v.
Nevada ex rel. its Dep’t of Bus. & Indug11 F. App’x 1000, @02 (9th Cir. 2009)

(citations omitted). “However, the FMLA ‘puwides no relief unless the employee h

been prejudiced by the violationfd. (quotingRagsdale v. Wolverine World Wide, Ind.

535 U.S. 81, 89 (2002)).
Plaintiff alleges that Defelant “failed to provide hewith notice of her rights
under the FMLA,” “violated and interfered thi Plaintiff's rights under the FMLA by

retaliating against her after she requesteetlical leave,” andubjected her “to less
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timely, and sufficient notice wuler the circumstances of rheeed for leave under the

FMLA,” (Doc. 3 1 58), the Court examinése sufficiency of such notice here.

Defendant argues that Plaintiff's ct@ for FMLA interference fail becausé

Plaintiff did not “provide Defendant withngthing even approaching ‘sufficient’ notics
of her intent to takeFMLA leave.” (Doc. 67 at 16)In support of this contention,
Defendant points to the fatttat Plaintiff never submittedr requested FMLA paperworK
from Defendant. (Doc. 67 at 16). AccordingDefendant, Plaintiff “never attempted tg
take FMLA [leave]], nor gavany indication of her intentioto take FMLA leave.” (Doc.
67 at 16). Instead, Plaintiff “merely called daily” to use sickleave, and “did not
provide any factual informatio or documentation aboutédhnature of her illness or
indicate she would be out loagthan one day.” (Doc. 67 &¥). Furthermore, Plaintiff
never provided Defendant “with any doctor®te or other medical information tha
explained her absences or her medical condition.” (Doc. 67 at 17).

On the other hand, Plaintiff claims ttskte satisfied the FMLA notice requiremef
“when she notified the District of her sens medical condition oBeptember 16, 2014
and requested sick leave.” B 83 at 10). Plaintiff asdse that her supervisors an(
managers “had sufficient information togger Defendant’s obligation to notify her o
her FMLA rights, and/or at the very leainduct further inquiry regarding whether th
FMLA would apply.” (Doc. 70 at 7).

It is clear that Plaintiff never formallyequested FMLA leave. (Doc. 70 at 9).

While Plaintiff contends that the Distribad knowledge of her specific medical conditic

because Plaintiff allegedly told Ms. Hymanoab her brain tumor, (Doc. 68-2 at 10-11

Marquez Depo., 110:22-111:15), Defendant deiihat Ms. Hyman veatold Plaintiff had
a brain tumor until after Plaintiff no longer vked at the District(Doc. 68-2 at 77-78,
Hyman Depo., 43:23-44:9). Since the partieseaghat Plaintiff never told any othe
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District employees that she was seeing aatdotr a brain tumor, (Doc. 77 Y 52; Doc. 6§
2 at 10, Marquez Depo., 110:2-21), noopded any other information about hg
condition other than mentioninghen she would next be igg to the doctor, (Doc. 68
51; Doc. 77 1 51; Doc. 69 § 17; Doc.75 9, 1fie issue of suffieint notice comes down
to whether or not Plaintiff did, in fadell Ms. Hyman that she had a brain tunfbFhus,
at issue is whether a reasonghl®r could conclude that theformation Plaintiff gave to
the District was sufficient to reasonably appridefendant of her request to take time ¢
for a serious health condition.

Employees must notify their employens advance when they plan to tak
foreseeable leave for reass covered by the FMLAee29 U.S.C. § 2612(e), and as sod
as practicable when absences are not foreseeadd29 C.F.R. § 825.303(a). As tq
whether or not an employdeas provided sufficient noticéthe critical question is
whether the information impartdd the employer is sufficiério reasonably apprise it o
the employee’s request to take timk for a serious health conditionMora v. Chem-
Tronics, Inc, 16 F. Supp. 2d 1192, 1209 (S.D. Cal. 1998). Calling in sick is, by it
insufficient to put aremployer on notice of the empkeg’s need for FMLA leavesee29

C.F.R. 8 825.303(b). However, amployee need only notify hemployer that he or she

%9 In her Reply (Doc. 85), Plaintiff states tdts. Hyman did not deny that Plaintiff told
her she had a brain tumor” in an attemptharacterize this alleged communication
Ms. Hyman as an “undisputed fact.” (D&5 at 2). However, &ursory look at Ms.
Hyman’'s deposition establishethat Plaintiffs statedsummary of Ms. Hyman’s
testimony is incorrect. Rather, Ms. Hymadisposition testimony dewonstrates that Ms.
Hyman claims she had no idedaintiff had a brain tumauntil after Plaintiff no longer
worked at the District:

Q: So it's your testimony today that you had no idea that she
had a brain tumor?

A: I did not. | learned . . . of that after the fact.

Q: After what fact? After her termination?.

A: After she no longer worked at our district. _

Q: And that’s the first time that you learned of her medical
condition? _ _ _ _
A: Uh-huh, yes. Obviously, her e-mails were requesting sick
Ieall/%. And they, to my recollectipjust said: | need to take a
sick day.

(Doc. 69-1 at 42, HymaDepo., 43: 23-44:9).
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“will be absent under circumstancesiefhindicate the FMLA might apply.Bacheldey

259 F.3d at 1130. For example, the “emplogeed not expressly assert rights under the

FMLA or even mention thd=MLA, but may only state that leave is needed [for
qualifying reason].” 29 C.F.Rg 825.302(c). Therefore, an “employee’s suggestion t
absences are necessary for a protectecbmefor example, by mentioning a healt
condition) is sufficient tarigger FMLA protection."Ormsby v. Sunbelt Rentals, In205
F. Supp. 3d 1204, 121®. Or. 2016) (citingBacheldey 259 F.3d at 1130-31).

Further, “it is the emplat’'s responsibility, not themployee’s, to determing
whether a leave request is likgb be covered by the ActBacheldey 259 F.3d at 1130;
see alsoXin Liu, 347 F.3d at 1134 (“It is the enagler’s responsibility to determine whe

FMLA leave is appropriate, to inquire as taspic facts to make that determination, ar

to inform the employee of his or hertélements.”). “The employer should inquire

further of the employee if it is necessaryhi@mve more informatio about whether FMLA
leave is being sought by the employee, andiolkee necessary detaits the leave to be
taken.” 29 C.F.R. 825.302(c). To do so, the employmay require that the employe
obtain, in a timely manner, a written certificatiby a health care gvider regarding the
medical condition necessitatitepve. 29 U.S.C. § 2613(a).

On the one hand, if Plaintiff did notlités. Hyman that she had a brain tumo
then Plaintiff likely did not provide sufficiemiotice to Defendant of her intent to tak
leave by merely requesting sick leave tgyday. When an employee requests lea
under the FMLA, the employer must be madeanrhat the absence is due to a serig
illness so that the employer cantatiguish it from ordnary sick-daysSeeDalton v.
ManorCare of W. Des Moines IA, LI.€82 F.3d 955, 960 (8t@ir. 2015). Without any

further information about her medical conadiitj Defendant would have no obligation 1o

inquire further into whether arot Plaintiff's sick time mightualify for leave as Plaintiff
did not formally request leave under the [EM nor provide Defendant with any othe
indication that she was sufferinffjom a serious health conditiorbee Phinizy v.

Pharmacare 569 F. Supp. 2d 512, 515 (W.D..P2008) (“Case law is uniform in
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recognizing that an interference claim canpmceed where the notice provided for ar
particular absence is ‘patenthsufficient’ to infam the employer that it was the result ¢
a medical condition that might qualify for leave.”).

For example, irbwoope v. County of Sumjrthie employee left voicemails with
his employer daily to call off work, did h@pecifically request leave pursuant to tk
FMLA, and did not provide evehce indicating that he hadddis supervisors about his
medical condition in any of those veimails or in other conversatiorvoope v. Cty. of
Summit 2002-0Ohio-2210, 2002 WB87835, at *6 (Ohio CtApp. May 8, 2002). As a
result, the Court determinedaththe employee failed to shawat he gave his employe
sufficient notice that he was requesting k& a qualifying condition under the FMLA
Id. Similarly, in Satterfield v. Wal-Mart Stores, Inthe employee’s mother notified th
employer that the employee was “sickifidadelivered a note to the employer from tf
employee stating that the employee “was hawrigt of pain in her side” and would b
unable to work that dayatterfield v. Wal-Mart Stores, Ind35 F.3d 973, 980 (5th Cir
1998). The Court concluded that no rational trier of fact could conclude that this
sufficient to reasonably apprise the employethaf employee’s request to take time g
for a serious health conditiotl. In the same vein, if Pldiff merely notifed Ms. Hyman
that she was sick and unablework, then the informatioRlaintiff gave to Defendant
was insufficient to notify Defendant of her intdo take leave due to her brain tumor.

On the other hand, if Plaintiff did, ifact, tell Ms. Hyman that she had a bra
tumor, then Plaintiff likely did provide sufficiemotice to Defendant of her intent to tak
time off for a serious healttondition. For example, iMiller v. GB Sales & Serv., Inc.

the Court determined that the employeevided sufficient notice under the FMLA tg

survive summary judgment wheshe explicitly informed hesupervisor that she was

diabetic and suffered from degssion, and informed her supisor that her absences

were medically relatedMiller v. GB Sales & Serv., Inc275 F. Supp2d 823, 830 (E.D.
Mich. 2003). Accordingly, themployer's knowledge of themployee’s “serious health

conditions placed the burden d@rto inquire furthe whenever [the employee] called ii
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sick for medical reasons to determiéhose reasons were FMLA-qualifyingltl. at
829-30.

Here, the parties have produced sudinti competing evidence establishing
genuine dispute of material fact as to wisetor not Plaintiff told Ms. Hyman of hel
brain tumor prior to the termination of hemployment. This, in turn, creates a genui
dispute of material fact as to whethere tinformation Plainff allegedly gave to
Defendant was sufficient to reasonably apprigeDIstrict of her request to take time of
for a serious health condition.

Accordingly, the Court finds that there astriable issue of material fact as t
whether the employee’s FMLA leave request wagermissibly considered as a factor i
her termination.Xin Liu, 347 F.3d at 1136. For this reason, both Defendant
Plaintiff's Motions for Summigy Judgment on Plaintiff's FMA interference claims are
denied.

F. Defendant’s Mitigation of Damages Defense

In her Motion for Partial Summary JudgmgePlaintiff claims she is entitled tg
summary judgment oDefendant’s affirmative defense @dilure to mitigate damages
(Doc. 70 at 9). A discharged employees lzaduty to mitigate aaages by seeking othe
suitable employment through theeegise of reasonable diligendéord Motor Co. v.
E.E.O.C, 458 U.S. 219, 231-32 (1982)assino v. Reichhold Chemicals, In817 F.2d
1338, 1345 (9th Cir. B¥). However, a claimant “need ngd into another line of work,
accept a demotion, or take a demeaning positin order to denonstrate adequatsg
mitigation efforts Ford Motor Co, 458 U.S. at 231-32.

“The defendant bears the burdersbbwing failure to mitigate[.]JJackson v. Shell
Oil Co., 702 F.2d 197, 202 (9th Ci1983). In order to esthbh a failure to mitigate
damages defense, a defendant must prove {bathere were substantially equivalef
jobs available at the time which the plaintfiuld have obtained, arfd) that the plaintiff
failed to use reasonable diligenin seeking such a jo@dima 53 F.3d at 1497 (citing
E.E.O.C. v. Farmer Bros. Co31 F.3d 891, 906 (9tiCir. 1994)). “Substantially
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equivalent employment is that whictaffords virtually identical promotional
opportunities, compensation, job responsibditievorking conditions, and status as tk
position from which the [laimant has been disaorinatorily terminated."Cassella v.

Mineral Park, Inc, No. CV-08-01196-PHXVHM, 2010 WL 454992, at *5 (D. Ariz.
Feb. 9, 2010) (internal qudians omitted) (citation omitted).

Notably, Plaintiff does not argue inhidotion for Partial Smmary Judgment that
Defendant is unable to demoradtr the second prong of itailure to mitigate defense,
namely, that Plaintiff failed to use remsble diligence in seeking another j&lee(Doc.
70 at 9-11). In fact, with thexception of generally descnity the burden Defendant mug
meet to establish this defendlaintiff does not addressttreasonable diligence” aspec
of the mitigation of damages f@mse at all in her Motionld. To the extent Plaintiff
mentions the reasonable diligence prong inReply, she does so only in an attempt
distinguish the present case fr@heeks v. General Dynamj&2 F. Supp. 3d 1015 (D
Ariz. 2014), a case Defendant cites in suppbnts argument against Plaintiff’'s motior
for summary judgment on thisatin, (Doc. 80-1 at 9). (Do@&5 at 9-10). Specifically, in
her Reply Plaintiff claimsCheeksis distinguishable because Plaintiff has presen
arguments on both prongs @fefendant’'s affirmative daages defense, whereas th
plaintiff in Cheekdfailed to contend in its motiofor summary judgment that there wa
no genuine dispute of matarifact regarding the empleg’s failure to use reasonabl
diligence. (Doc. 85 at 9 (citinGheeks 22 F. Supp. 3d at 26-27)). However, despite
this contention in her Repllaintiff has not presentexhy argument nor pointed to any
evidence in the record indibag that there is no genuingispute of material fact

regarding Plaintiff's failureto use reasonable diligenteAccordingly, the Court will

31 1n contrast, Defendant pointed to evideirtéhe record from wich a reasonable juror

could conclude that Plaintiffailed to use reasonable diigce in seeking a job. For

example, Defendant indicated that Plainf#iled to follow up wth a potential employer,
Greenway High School, who contacted Pl&int schedule an interview. (Doc. 75 ] 5!
53). Further, despite Plaintiff'esponse to Intepgatory No. 4 of Diendant’s First Set
of Interrogatories in which she listed 19 @oyers with whom she claims she sou

employment following her termination, Defemtia vocational expertound that six o

these employers “documentedthas of July 2017, Ms. Mauez had not applied.” (Doc
75-1 at 36; Doc. 75 1 49-50). Defendant'satmmal expert also stated in his Earnir
Capacity Evaluation that alngh it appears that Plaintiff did apply for a position wi
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consider it undisputed for purposes of thstion that Defendant can meet its burden
showing that there is a genuine disputefaift as to whether Bintiff failed to use
reasonable diligence isking other employmefit.

However, Plaintiff does @ilenge Defendant’s ability to prove that substantia
equivalent jobs were availle to Plaintiff. Defendant pduced an Earning Capacity
Evaluation completed by a vocational experichibsets out a list of seven jobs for whic
the vocational expert believed Plaintiff to dpaalified. (Doc. 75-1 at 38-39). This Earnin
Capacity Evaluation lists theb title, the employer's naméhe job search website o
which the job listing wa$ound, salary (if noted), and indieat that each of the availabl
positions were available ithe Phoenix, Arizona aregDoc. 75-1 at 38-39). The
vocational expert noted that the list provideds “but a small sample of available job
with essential functions corapable to those in Ms. Mauez’ job at Glendale Union
High School District[.]” (Doc. 751 at 39). Further, the expearpined that Plaintiff “could
expect to earn annual wages ranging fra9,850-104,416 in 201dollars,” which is
“comparable” to those wages she earaetthe District. (Doc. 75-1 at 39).

Despite this showing by Deidant, Plaintiff contends that summary judgment
appropriate on Defendant’s affirmative defefecause Defendantd# failed to produce
evidence to support the availability of comparabklmployment.” (Doc. 70 at 10),
Specifically, Plaintiff claims that in hi€arning Capacity Evahtion of Plaintiff,

Defendant’s vocational expert did not provide any information on prospec

the Tolleson Union High Schodistrict in November 2014there is “no evidence that

she ever followed-up on her aéJpIicatith’/ com Ieting the required pre-employme
proficiency test. (Doc. 75-1 at 36-37; Doc. 75 11 49-50).

%2 0n a motion for summary judgment, the muviaears the initial baien of ponting out
to the Court the basfsr the motion andhe elements of the cawsef action upon which
the non-movant will be unabl® establish a genuinesue of material factCelotex

Corp, 477 U.S. at 323. "A party asserting tlaafact cannot be . . . genuinely dispute

)

must support the assertion by .. . citing taipalar parts of materialin the record,” or
by “showing that the matermlcited do not establish the ... presence of a gen
dispute[.]” Fed. R. Civ. P. 56(c)(1). Showddparty fail to “properly support an assertio
of fact or fail[] to properly address anothgarty’s assertion of faas required by Rule
56(c), the court may . .. consider the faodisputed for purposes of the motion,” ¢
“issue any other appropriate order.” Fed. R. Civ. P. 56(e).
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employment opportunities other than namesraployers and generic job titles. (Doc. 7

at 10). Plaintiff also argues that Deflant's vocational expert “simply makes

conclusory statement that the jobs listen the report had ‘essential functions

comparable to those Plaiffithad during her employment with Defendant” rather th
include specific “information regarding eéhduties and respomgities” for those
prospective positions he identified. (Doc. & 10). Plaintiff asserts that Defendant
showing on this “substantially equivalengrong of its affirmative defense is mer
unsupported conjecture insufent to defeat summaryggment, (Doc. 70 at 10-11
(citing Surrell v. Cal. Water Serv. Cdb18 F.3d 1097, 110®th Cir. 2008))seeSurrell,
518 F.3d at 1103 (“Conclusory statemewntishout factual support are insufficient tq
defeat a motion for summary judgment.”).

Nevertheless, Defendant here has prefleevidence of substhally equivalent

employment analogous to theosting made by the employer i@heeks v. General

Dynamics which the Court found sufficient talefeat the employee’s motion for

summary judgment on the employer’s failure to mitigate affirmative defSes€heeks
22 F. Supp. 3d at 1026-28.In Cheeks the plaintiff employee contended that tH
defendant employer had failed to producedemce demonstratinthe availability of

substantially equivalent opgob positions, but, like Plaiiff here, did notcontest the
employer’s ability to demonstethe second, reasonable diligerprong of its failure to
mitigate defensdd.; see(Doc. 70 at 9-11). To satisfys summary judgment burden o
the “substantially equivalent” employment pgoof its affirmative defense, the employs
in Cheeksproffered approximately 100 job searssults consistingnly of job titles,

employers, and locations, and did not offey amalysis as to how these prospecti

employment opportunities coraped to the position the enogkee had previously held

* In November 2014, the Distri€ourt clarified its order itCheeks v. Gen. Dynamjcs
22 F. _SUBR. 3d 1015, (D. Ariz. 2014), asthe plaintiff em|c>)(lo ee’'s FMLA interference
claim in Cheeks v. Gen. DynamjcNo. CV-12-01543-PHX-JA, 2014 WL 11514328
D. Ariz. Nov. 18, 2014). However, the Dist Court’'s November 18, 2014 Order @

larification did not addresss denial of the employee’s motion for summary judgme
on the defendant employer’s ngigéition of damages defense.

-51 -

0

a

D

e

=

=

Nt




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

Id. at 1027. However, the Cdudetermined that the engyer’'s “failure to proffer
detailed descriptions of the jobs [wasdt fatal” because the employer, as the nagn-
movant, merely needed to establish a gendisigute of material fact to survive summary
judgment.ld. at 1027-28. Based on tff&ct that “the vast majdy of the positions were,
based on job titles, potentially @igalent to [the] [p]laintif’'s previousposition” and on
the number of jobs producedgtiCourt found it reasonable tden that at least one of the
positions might be substially equivalent to te employee’s prior joldd. at 1027-28. As
a result, the Court found that the emplogeat its summary judgmeémburden and denied
the employee’s summary judgmt motion as to the enger’'s failure to mitigate
affirmative defensdd. at 1028.

Here, Defendant’s evidence of substantiallyiivalent employment is sufficient to
defeat Plaintiffs motion for summaryugigment on Defendant'failure to mitigate
affirmative defense. Like the employer @heeks Defendant has produced a list of jgb
opportunities which includes mes of employers, location, salary (if available), apd
which, based on job titles alone, the Court firtdsasonable to infer that the positior|s
are substantially equivalent to Plaifis former position with the DistrictSee(Doc. 75-1

at 38-39 (listing job openings such &SQL Developer,” and “SQL Databass

AY”4

Administrator”); Doc. 77-1 at 95-103 ({&rict job descriptions for compute
programmer)). Further, Defendant has also igkex¥ the analysis of a vocational expert
who—after examining an extensive recomthich included Plaintiff's personnel file,
resume, and job description$ her former position— deteiimed that the sampling of
available employment had “essential functionsinparable to Plairiiis prior job at the

District. (Doc. 75 § 30; Doc. 75-1 at 4-5,-38). As Defendant’s waational expert report
contains factual support, th€ourt does not agree witRlaintiff's contention that
Defendant’s Expert has only made a “conclysstatement” insufficient to defeat it$
motion for summary judgment. (Doc. 70 40-11). Rather, Defendant has met its
summary judgment lwden on both elements @$ failure to mitigate affirmative defense.

Accordingly, the Court denies Plaintiffsotion for partial summary judgment with
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respect to Defendant’s failure moitigate affirmative defense.
V. CONCLUSION

For the reasons set forth above,

IT IS ORDERED that Defendant’s Motion foBummary Judgment (Doc. 67) i
GRANTED IN PART as to Plaintiff's Fourth Caesof Action alleging disability
discrimination under the ADA, as to Plaifisf Fifth Cause of Action alleging retaliatior
under the ADA, as to Plaiffitis Sixth Cause of Action algng disability discrimination
under the Rehabilitation Acand as to Plaintiffs Sew¢h Cause of Action alleging
retaliation under th&®ehabilitation Act* Defendant’s Motion foSummary Judgment is
DENIED IN PART as to Plaintiff's Third Cause diction alleging age discrimination
under the ADEA, and as to Plaintiff&ighth Cause of Awon alleging FMLA
interference.

IT IS FURTHER ORDERED that Plaintiffs Motion for Partial Summary
Judgment (Doc. 70) BENIED.

The Clerk of the Court shall netter judgment at this time.

Dated this 9th dagf October, 2018.

% To the extent the Court faconstrued Plaintif's Nitit Cause of Action alleging
retaliation under the FMLA aan FMLA interference clainthe Court Igra_nt_s summary
judgment for Defendant on any theory of EMretaliation because Plaintiff failed tg
properly plead an FMLA retaliation claim.
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