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her of Social Security Administration Doc.

e
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Kelly Diane Lang, No. CV-16-03407-PHX-DLR
Plaintiff, ORDER
V.

Commissioner of Social Security
Administration,

Defendah

Plaintiff applied for a period of dibdity and disability irsurance benefits on
February 12, 2013, alleginggsability beginning Novembet, 2010. (A.R. 21.) The
claim was denied initially oduly 30, 2013, andpon reconsiderain on December 17,
2013. (d.) Plaintiff then requested a hearingd.Y On November 23, 2014, Plaintifi
and a vocational expert (VE) testified ah@aring before an Administrative Law Judg
(ALJ). (Id. at 47-81.) During the heag, Plaintiff amaded her disabilitpnset date to
November 1, 2012.1q. at 21.)

On March 3, 2015, the ALJ issued a wntidecision finding Plaitiff not disabled
within the meaning of theSocial Security Act. I{. at 21-39.) This became thg
Commissioner’s final decision when tAppeals Council denied reviewld(at 1-3.) On
October 6, 2016, Plaintiff sought review bysttCourt. (Doc. 1.) After receipt of thg
administrative record (Doc. )16the parties fully briefed thissues for review (Docs. 17

18). For reasons stated below, the Court affirms the Commissioner’s decision.

21

e

AY%4

Dockets.Justia.c


https://dockets.justia.com/docket/arizona/azdce/2:2016cv03407/1002849/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2016cv03407/1002849/21/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

BACKGROUND
To determine whether a claimant is digm for purposes of the Social Securif
Act, the ALJ follows a five-step process. @0F.R. 8§ 404.1520(a)At the first step, the

ALJ determines whether the claimant isgaging in substanfiggainful activity. 8
404.1520(a)(4)(i). If so, the claimant is nosabled and the inquiry ends. At step tw
the ALJ determines whether the claimant &&severe” medically derminable physical
or mental impairment. 8§ 404.1520(a)(4)(ii¥. not, the claimant is not disabled and th
inquiry ends. At step three, the ALJ cmless whether the claimant’s impairment ¢
combination of impairments meets or medicatuals an impairment listed in Appendi
1 to Subpart P of 20 C.F.R. Pt. 404. 84620(a)(4)(iii). If so, the claimant is
automatically found to be disked. If not, the ALJ proceeds step four. At step four,
the ALJ assesses the claimant’s residmictional capacity (RFC) and determing
whether the claimant is still capablef performing past relevant work. &
404.1520(a)(4)(iv). If so, the claimant is risabled and the inquiry ends. If not, th
ALJ proceeds to the fifth anfthal step, where she determines whether the claimant
perform any other work based on the mlant's RFC, age, education, and wo
experience. 8§ 404.1520(a)(4)(v). If so, the claimant is not disabled. If not, the cla
Is disabled.

At step one, the ALJ found ah Plaintiff meets the insured status requirementg
the Social SecurityAct through December 31, 2015,dathat she has not engaged
substantial gainful activity sot@ November 1, 2010. (A.R4.) At step two, the ALJ
found that Plaintiff has thdollowing severe impairments: status post right kn
replacement and revision, left knee degmtive joint disease, fibromyalgia
osteoarthritis, lumbar degeneraidisc disease, and cerviadgenerative disc diseass

(Id.) At step three, the ALJ termined that Plaintiff's imgaments do not meet or equa

the severity of one of the listed impairments in Appendix 1 to Subpart P of 20 C.F.R.

404. (d.at 28.) At step four, thALJ found that Plaintiff:

has the [RFC] to perform lightvork . . . except [she] can
never climb ~ladders, ropes or scaffolds; [She] can
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occasionally climb ramps andass, stoop, crouch, kneel, and
crawl. She can frequently balze, but would need to avoid
concentrated exposure to dangerous machinery with moving
and mechanical parts and conictate exposure to unprotected
heights that are high or exposed.

(Id. at 30.) The ALJ also found that Plaintiéf capable of performing her past releva
work as a teacher’s aideld(at 38.) Accordingly, the ALfound Plaintiff not disabled.
(Id. at 39.)

STANDARD OF REVIEW

It is not the district court’s role toveew the ALJ’s decision de novo or otherwis
determine whether the claimant is disabl&hther, the court is limited to reviewing th
ALJ’'s decision to determine whether it “caims legal error or is not supported b
substantial evidence.”Orn v. Astrue 495 F.3d 625, 630 (9th Cir. 2007). Substant

evidence is more than aistlla but less than a prepoadhince, and “such relevant

evidence that a reasonable mind might acesphadequate to support a conclusioid’
“Where evidence is susceptible more than one ratiohanterpretation, the ALJ’s
decision should be upheldld. The court, however, “must consider the entire record
a whole and may not affirm simply byolating a ‘specific quantum of supporting
evidence.” Id. Nor may the courtaffirm the ALJ on a groundipon which he did not
rely.” Id.

DISCUSSION

On appeal, Plaintiff challenges the ALR&C determination, guing that the ALJ
improperly weighed medical anather source opinions arfdund Plaintiff's cane not
medically necessary. Plaintiff also asserts that the ALJ erred in rejecting her syn
testimony. Having reviewed the record and parties’ briefs, the Court concludes th
the ALJ did not error.

I. The ALJ Properly Weighed the Medical Opinions

In weighing medical source opinionsethinth Circuit distinguishes among thre

types of physicians: (1) treating physiganwho actually treat the claimant; (2

examining physicians, who exame but do not treat the claant; and (3) non-examining
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physicians, who neither treabr examine the claimantLester v. Chater81 F.3d 821,
830 (9th Cir. 1995). Generallynore weight should be given the opinion of a treating
physician than to the opinions of non-treating physiciatd. However, a treating
physician’s opinion is entitletb controlling weight only ithe opinion is well-supported
by medically acceptable diagnostic techngjugnd is not incomstent with other

substantial evidence in thease record. 20 C.F.R. 8§®41527(d)(2), 416.927(c)(2)
Even where a treating physicianpinion is contradicted, it may not be rejected withc
“specific and legitimate reasons” supportby substantial evide® in the record.

Lester 81 F.3d at 830. The identical stardlapplies to examining physiciansSee

Trevizo v. Berryhill871 F.3d 664, 675 (9th Cir. 2017).

Dr. Millstine, Plaintiff's primary care phydan, and Dr. Alberti, the agency’s
consultative examiner both ofé®l opinions concemng Plaintiff's limitations. Dr.
Millstine completed three separate assesssnéor Plaintiff. In March 2014, Dr.
Millstine completed her first assessment,ichhis comprised primarily of a single
statement: “As the primary care physiciarr f@laintiff], | have seen her functiona
ability decline. She lives ih chronic pain that issuboptimally managed [and]
medicated due to medication intolerance.”.RA554.) In September 2014, Dr. Millstin
completed her second assessment, finding Ftaintiff has marked restrictions with
activities of daily living, suffers from ex¢me episodes of decompensation, and wo
miss four or more days a month as a result of her impairmdutsat $55-57.) Finally,
in October 2014, Dr. Millstia completed a check-box fornassessing that Plaintiff
could: (1) lift and carry less than 10 pound9,qfand and/or walk s than 2 hours in an
8-hour workday, and (3) sit less thamours in an 8-hour workdayld( at 558-59.) Dr.
Millstine also opinedhat Plaintiff needs an assiat device for ambulation.ld. at 559.)

Dr. Alberti opined that, due to Plaiffi's knee and back pa, she could: (1)

! This Court has, on prior occasions.eqtioned whether there is a meaningft

practical difference between the Ninth Circsiittlear and convincing reasons” standard

and the “specific and legitimate reasons’ndgi@d in light of the fact that all ALJ
decisions must be supportedthg same quantum of evidenddoore v. Comm’r of Soc.
ggf.ﬁé\dmm.No. CV-16-03445-PHX-DLR, 2017 W&379920, at *4-5 (D. Ariz. Dec. 14
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occasionally lift or carry up to 50 pounds) {2quently carry or lifup to 25 pounds, and
(3) stand and/or walk between 2 ahtiours in an 8-hour workdayld( at 535-40.) Dr.
Alberti also found that Plaintiff had no sittidignitations, but needed an assistive deuvi
to eliminate her limp. 14.) The ALJ assigned “littleveight” to Dr. Millstine’s
assessment, and “partial weight” to DrbAiti’'s assessment. (Doc. 17 at 16-20.)

The opinions of Drs. Millstia and Alberti not oyl contradict each other, but als
are contradicted by State agency medical altausts, who opined thdlaintiff could: (1)
occasionally lift and carry 20 pounds; (2) freqgthe lift and carry moe than 10 pounds;

(3) stand and/or walk 6 hours in an 8-haworkday; and (4) sit 6 hours in an 8-hoy

workday. (A.R. 86-87, 99-100.) Accordinglhe ALJ was required to provide specific

and legitimate reasons, suppdriey substantial evidence the record, for discounting
Drs. Millstine’s and Alberti’'s opinionsThe ALJ satisfiedhis standard.

A. Dr. Millstine

The ALJ provided specific reasonsr faliscounting each of Dr. Millstine’'s
assessments. The ALJ discounted Drlidtine’s March 2014 assessment, finding
“vague, imprecise,” and “inconsistent with the meblmadence.” [d. at 36.) The ALJ
also found that it failedo “provide any workrelated limitations.” Id.) Next, the ALJ
discounted Dr. Millstine’s September andt@mer 2014 assessment because they W
provided in a check-the-box form, unsupporbgdany reasoning or clinical findings, an
inconsistent with the evahce of the record. Id.)) As a general rule, “[t]he better ai
explanation a source provides for an opiniom, thore weight [an ALJ] will give that
opinion.” 20 C.F.R. 8 404.1527(d)(3). Whersttule is applied to opinions rendered i
a check-box form, an ALJ “ay permissibly reject” repts “that do not contain any
explanation for the bases of their conclusionsldlina v. Astrue 674 F.3d 1104, 1111
(9th Cir. 2012). Addivnally, inconsistency with objectivédirucal evidence is a specific
and legitimate reason for discdiny medical opiron testimony. See, e.g.Bayliss v.
Barnhart 427 F.3d 1211, 1216-17t(eCir. 2005).

Substantialevidencesuppots the ALJ’s finding. For example, Dr. Millstine’s
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statement about the decline in Plaintiff’'s functional ability offers neither an assessm
her workplace limitations, nothe nature and extent dfer impairments. The ALJ
reasonably conctled this bald opinion was &hed to “little weight.”

Substantial evidence also supports the ALJ’s findings concerning Dr. Millsti
September and October assessments. t, Rive assessments offer no medical sig
laboratory results, or clinicalrfdings in support. (A.R. 556)Molina, 674 F.3d at 1111.
Second, the ALJ found certain opinionsxtfeme” and “not consistent with thg
evidence.” (A.R. 36.)For example, Dr. Millstine opined dh Plaintiff is unable to stand
for more than 2 hours in an 8-hour workday anddifcarry more tAn 10 pounds. The
medical records concerning atiff's knee pain, swellingmuscle strength, range o
motion, and gait depict a pers capable of much moreah Dr. Millstine opined. See,
e.g, Id. at 293-95 (no acute distress, no swellimgenderness, normal gait), 476-79 (1
swelling or tenderness, normal gait), 484 {oint effusion and good range of motion
520-23 (no severe distress, joint rangenattion grossly normal, no obvious acute joil
swelling, muscle testing grossly normal, watkfree of any gait deviation), 651-54 (ver
modest loss of joint space mallly, gait/station/strength nomth some pain but no acuts
distress), and 661-64.)

Plaintiff also argues that the ALJ eaidren weighing Dr. Millstine’s opinion
regarding the necessity of an assistive device. Similar to the rest of Dr. Millst
opinions, she merely checked the box indigatPlaintiff's “need for assistive device fo
ambulation.” [d. at 559.) Dr. Millstine neither offedean explanation for this opinion

nor do the medical records support it{ld. at 516 (Orthopedic ewultant found that

Plaintiff had full range of motion in her kes and could ambulate independently).

Therefore, the ALJ reasongltoncluded that Dr. Millstie’'s opinions were only entitled
to “little weight.”
B. Dr. Alberti

> Plaintiff stated in her function redothat in Decembe012, Dr. Millstine
prescribed the use of a cane. (A.R. 23he medical records fromhat period belie this
assertion. 1f. at 330-373 Other than medimms, Dr. Millstine’s only additional
recommendation was for Plaintiff to use angvession sleeve on her right knee.
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The ALJ gave only “partial weight” tdDr. Alberti’'s opinions concerning

Plaintiff's ability to stand and/owalk and need for a cane.d(at 37.) Dr. Alberti

opined that a cane was medically necessaryhtnsense that without it she has a limp.

(Id. at 537.) Notably, Dr. Alberti did not ope that it was medically necessary to

ambulate’. Even if he had, that opinion walbe belied by thenedical evidence and
Plaintiff's own testimony. Forexample, Plaintiff's treatig physician observed tha
“[Plaintiff] can ambulate independentlyithout any assistive any devices.ld.(at 516);
See, e.gBayliss 427 F.3d at 1216-17. Moreover, RlHf’s testified that she does no
need the cane all imes, at times forgets to bringwtith her, and ordinarily uses it afte
“a real rough night or a rough day.ld( at 55-56.) Thereforghe ALJ did not err in
giving only partial weight tdr. Alberti’s opinions.

Il. The ALJ Properly Weighed the Other Source Opinions

Jerod Bowen, a physical therapist, conducted a “functional capacity evalua
in which he opined that Plaintiff sufferécbm a number of limitations, including: (1
walking/standing may be perfoed occasionally with frequemest periods; (2) seatec
work may be performed frequently; and {Bat she required an assistive devickl. 4t
640-48.) The ALJ gee the opinions little weight becaashey were inconsistent with
the medical evidese of record. Ifl. at 37.)

Physical therapists are defined ash& sources,” § 404.1513(d), and are n
entitled to the same deference as medioalces, § 404.1527; 8506-03p. The ALJ
may discount testimony from these “other sostdkthe ALJ “gives reasons germane t
each witness for doing so3ee Turner v. Comm’r of Soc. S&4.3 F.3d 1217, 1224 (9th
Cir.2010) (internal citation anguotation omitted). These reas must also be supporte
by substantial evidence in the recoriflee, e.g.Nguyen v. Chaterl00 F.3d 1462, 1467
(9th Cir. 1996). Herethe ALJ offered a germane reas discounting Bowen'’s opinion
because it was inconsistent witlte medical record. (A.R. 37 This reason is supporte(
by substantial evidenceSée, e.gld. at 293-95, 484,20-23, and 651-54.)

3 Dr. Alberti's assessment, however, does reflect Rtantiff statedher cane was
for balance. (A.R.537.)
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Plaintiff also specifically challengesehALJ’s finding with respect to Bowen’s
opinions regarding the need for an assistivaade According to Bowen, Plaintiff need:
an assistive device for kneeling and stairéd. &t 642.) Bowen also recommends
Plaintiff use a single point carvehen walking for “safety.” Ifl.) The ALJfound that
Bowen’s opinion deserved littleveight because Bowen ver treated Plaintiff, only
observed her on one occasiamd based much of his opin®wn Plaintiff's subjective
complaints. Id. at 37.) Additionally, this opinions inconsistent with the medica
evidence. %ee, e.gld. at 293-95, 484, 5203, and 651-54.) Themfe, the ALJ did not
err?

lll. The ALJ Properly Weighed Plaintiff's Symptom Testimony

In evaluating a claimant’s testimony redjag subjective pain or other symptom

the ALJ must engage in a two-step analysiSirst, the ALJ determines whether the

claimant presented objective meali evidence of an impairment that reasonably could

expected to produce some degree of thepdgms alleged. Second, if the claima

makes this showing and there is no evideatenalingering, “the ALJ can reject the

claimant’s testimony about ehseverity of her symptonmly by offering specific, clear
and convincing reasons for doing soSSmolen v. Chatei80 F.3d 1273, 1281 (9th Cir
1996). The Court need not uphold all of the ALJ’s reasons for discrediting a claima
long as substantial evidensapports the ALJ’s decisiornSee e.g.Batson v. Comm’r of
Soc. Sec. Admir859 F.3d 1190, 119(Bth Cir. 2004).

Plaintiff providedwritten reports and testified atetthearing that her impairment
prevent her from working becs@ of swelling and pain imer knees, chronic pain
degenerative disc disease, osiehritis, and fiboromyalgia(A.R. 30.) Plaintiff reported
that her knee pain rendered her unable to sit, stand, orfevdibng periods of time. In
her function report, Plaintiff claimed that sbeuld only walk “5 fe€tbefore needing to
stop and rest for 20 minutesld.(at 236.) The ALJ found that Plaintiff's medicall

* Plaintiff challenges the ALJ's finding @h Plaintiffs cane was not medically
necessary. (Doc. 17 at 7.) This argument_ simply repeats Plaintiff's argun
concerning the ALJ's weighing of medicapinions, other @urce opinions, and
Plaintiff's testimony. For reasons efdy discussed, this argument fails.
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determinable impairments reasonably couldekpected to cause her alleged sympto
and found no evidence of malingeringd.(at 31.) The ALJ therefore was required
articulate clear and convincing reasdios discounting the testimony.Garrison v.

Colvin, 759 F.3d 995, 101®th Cir. 2014). The All met this standard.

The ALJ found Plaintiff's “statementncerning the intensifypersistence, and

ms

[0

limiting effects of [her] symptms not entirely credible” because: (1) her testimony abput

her daily activities was inconsistent and (2 #lleged severity of Plaintiff's symptom
was belied by the medical record. (A.R. 31}3%hese reasons areeal and convincing.
See Orn495 F.3d at 639 (daily acities); § 404.1529(c)(3)()Rollins v. Massanayi261
F.3d 853, 857 (9th Cir. 2001) (medical exnde); 8 404.1529(c)(2). Plaintiff does n(
challenge the clarity or convincingness of eitteason. Instead, Phiff claims that the
ALJ erred by “fail[ing] to acknowledge or stiuss Plaintiff's exemplary work history a
part of [her] credithility assessment” (Doc. 17 at 21.)

In support, Plaintiff cites to 20 C.F.B.404.1529(c)(3), whit requires ALJ'’s to
“consider” a claimant's “priorwork record.” Here, the ALJ considered “the entir
record.” (A.R. 30.) Moreover, the ALJ discusses Pliifs termination from her most
recent job in her findings.Ild. at 31.) Plaintiff does not pai to, nor did the Court find,
any authority compelling the AL include a detailed discusesi of prior work history.
Generally, substantial considaom is given to a claimant’s work history where there ig

long, sustained history of work thiatinterrupted by alleged disabilitieSee, e.gRivera

v. Schweiker717 F.2d 719, 722 (2d Cir. 1983) (“Aagihant with a good work record is

entitled to substantial credibility whenaghing an inability towork because of

> In March 2016, the Soci&lecurity Administration issd Social Security Ruling
16-3p, 2016 WL 111829 (March 16, 2016) (“SSR 16-3p”), which provides ne
uidance for ALJs to fow when evaluating a disability @imant’s statements regardin
the intensity, persistencand limiting effects of symptoms. SSR 16-3p eliminates
term “credibility” in order to“clarify that subjective symptom evaluation is not g
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change in wording is meant ¢tarify that administrative & judges aren’t in the business

of impeaching claimants’ character,” but “obviously administrative law |Judges
continue to assess the credibility of passextions by applicants, especially as s

examination of the individual’'s characterSSR 16-3p, 2016 WL 1119029, at *1. “Tr:ﬁ
C

assertions often cannot be either cre itedegarcted on the basis of medical evidence.

Cole v. Colvin831 F.3d 411, 412 (7th Cir. 2016).
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disability.”). Here, unlike in cases where aiptant’s work historyis given substantial
consideration, Plaintiff testified that shegbed working not becae®f her impairments,
but because she was laff by her employer as part afreduction in force. (A.R. 31,
50.)

Moreover, even if t ALJ erred in failing to discug3aintiff’'s work history, such
error is harmless because the Court naet uphold all of tb ALJ's reasons for

discounting Plaintiff so long as substah&&idence supports the ALJ’'s decisiosee,

e.g, Carmickle v. Comm’r of Soc. Sec. AdnBB3 F.3d 1155, 1162-63 (9th Cir. 2008);

Batson 359 F.3d at 1197. Plaintiff did notallenge the ALJ’s almmative reasons for
finding her not entirely credibleSee Lewis v. Apfe236 F.3d 503, 51n.13 (9th Cir.
2001) (noting that the district court reviswonly those issues raised by the pal
challenging the Commissioner's decision)And even if those reasons had bes
challenged, the Court would find that thene supported by substantial evidence.

For example, with respect to Plaintifitiily activities, theALJ highlighted that

Plaintiff admitted to grocerghopping for two hours onca week and being able tc

perform certain household chores, includingnidry and washing dishes. (A.R. 212-13.

This testimony is conadicted by Plaintiff's claims thathe can only walk 5 feet befors
needing to stop and rest for 20 minutesquired a cane, and was unable to do g
housework. If. 55-56, 234, 236.) Nexwith respect to thenedical record, despite

describing her knee pain as “worse [jamhjust about anything,” x-ray reports on

Plaintiff's knees stated thatdi were “well-fixed” and had ‘o significant osteoarthritis.”
(Id. at 515.) Moreover, Plaintiff's treatinghpsician regularly reported that she was “
no acute distress” and had “novatus acute joint swelling.” I4. at 294, 84, 488, 522-
23.) For the aforementioned reasons, the éidlhot err.

CONCLUSION

For the foregoing reasons, the ALJ’s decision is free of legal error and supq

by substantial evidence.
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IT IS ORDERED that the Commissioner’s decisionA&FIRMED . The Clerk
of the Court shall terminate this case.
Dated this 28th daof March, 2018.

N M

Douglias/.. Rayes C;_.)

Ufiitet Swaed Disutct vge
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