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5, City of et al Doc. 1

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Javier Arellano, No. CV-16-03423-PHX-DGC
Plaintiff, ORDER
V.

City of San Luis, et al.,

Defendants.

Plaintiff Javier Arellano filed a confgant against numerous Defendants seeki
monetary and equitable relief for an alleged violation of his rights under the Fourts
Amendment to the U.S. Constitution. Doc. The Court granted niions to dismiss the
first amended complaint against all but ddefendant. Doc. 89 Although the Court’s
reasoning varied for each Daf#ant, one finding was recurren®laintiff failed to allege
sufficient facts to state a plausible claiid.

The Court granted leave to amerahd Plaintiff fled a second amende
complaint. Doc. 92. Defendants again seisknissal under Rule 12(6). Docs. 94, 95.
The motions are fully briefed, and no partguests oral argument. For the reasons t
follow, the Court will grahthe motions in part.

l. Background.

For purposes of this motio®laintiff's factual allegations are accepted as try

Ashcroft v. Igbal556 U.S. 662, 678 (2009). Plafhtvas hired as a police officer for the

City of San Luis Police Department in 92 Doc. 92 1 15. He received various

promotions and ultimately relaed the rank of Commandeld. § 17. In 2014, San Luis
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Police Chief Arturo Ramos too& leave of absence, and Plaintiff became the Acting
Chief of Police.ld. 1 17-20. Chief Ramos had a stagdorder that any San Luis polic

1%

officer who had on-duty contawith any person who was wilgeknown, celebrated, or
politically connected, shuld report the contact to the Chidd. § 18.

On January 21, 2014, a San Luis polofécer issued a traffic citation to LuZ
Harper, the wife of CityCouncil Member Joe Harper.ld. §21. Within minutes,
Councilman Harper contacted on-duty peliteutenant Ernestdhugo, allegedly to
complain about the ticketld.  22. Lugo advised Plaintifif the ticket, and Plaintiff
retrieved the citation and kept it in hadfice unprocessed for several monthéd.
19 23-24. On August 4, 201David Lara, a private citizemequested a copy of the
citation, identifying the offender’s nae, ticket number, offense, and daté&d. § 28.
Plaintiff found the ticket in his office, notetthat it was over six months old and thys
legally void, and dismissed it before providing a copy to Lald. §29. The City
Manager and City Council commenced an adnmaiste investigation into the incident

Id. 1 30. The hearingfficer for employment terminatioappeals, Ellen Van Riper, held

an administrative hearing on December 11, 2014, and issued a terminatio

recommendationld. 11 33-35.
Il. Legal Standard.

A successful motion to dismiss under Rad2(b)(6) must showeither that the
complaint lacks a cognizable legal theory or fails togalléacts sufficient to support its
theory. Balistreri v. Pacifica Police Dept901 F.2d 696, 699 (9 Cir. 1988). A
complaint that sets forth a goizable legal they will survive a motion to dismiss ag
long as it contains “sufficient factual mattagcepted as true, to ‘state a claim to relief
that is plausible on its face.Igbal, 556 U.S. at 678 (citingell Atl. Corp. v. Twombly
550 U.S. 544, 57Q2007)). “A claim has facial plaibility when the plaintiff pleads
factual content that allows the court to dridne reasonable inferent®at the defendant is
liable for the misconduct alleged.”ld. (citing Twombly 550 U.S. at 556). “The

plausibility standard is not akin to a ‘probigigirequirement,’ but iasks for more than g
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sheer possibility that a defemddas acted unlawfully.’1d. (citing Twombly 550 U.S. at
556).
[ll.  Analysis.

Plaintiff alleges that Defendants viadt his Fourteenth Amendment due proce
rights by depriving him of grotected property interest in his employment withg
sufficient pre-termination angbost-termination proceedings.Doc. 92 11 38, 42-45.
Plaintiff appears to allege that other statytand state constitutional rights were violate
but does not state any causedtion based on these rightsl. 1 55, 58-60.

A. DefendantLara’s Motion.

Defendant Lara argues that the compylanust be dismissed because it lac
specific facts showing that heonspired with state actors to deprive Plaintiff of

protected right. Doc. 94. Defendant equéiissconduct with thadf a complainant who

triggers a prosecution, and argues that sahaction does not automatically trigge

conspiracy liability. Doc. 102 at 3-5.

Plaintiff alleges Lara’s participation &t least four overlapping conspiracieSee
Doc. 92 |1 9-12. Lara allegedly teamed vittfendants Sanchez, Alvarez, Harper, [
La Hoya, and Velez to termate Plaintiff's employment.ld. Overt acts allegedly

committed in furtherance of these conspiracresude: (1) requemg a record of the

traffic ticket, (2) publicly disseminating thigcket information, (3) removing the ticket

from Plaintiff's office, (4) replacing the ticken Plaintiff's office, (5) limiting the scope
of the subsequent investigation, (B)amging a bogus termination hearing, ai
(7) withholding exculpatorgvidence from Plaintiff.Id.

“Section 1983 is a vehicley which plaintiffs can bng federal constitutional and
statutory challenges to actions $tate and local officials.Naffe v. Frey 789 F.3d 1030,
1035 (9th Cir. 2015)quotation marks and citation ated). To state a claim unde
8 1983, a plaintiff must allege two element¥) the violation ofa right secured by the
Constitution or laws of the United States) I§% a person acting under the color of stg
law. West v. Atkins487 U.S. 42, 48 (1988). Dismissd a 8§ 1983 claim “is proper if
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the complaint is devoid of factual allegatioist give rise to a plausible inference (
either element.”Naffe 789 F.3d at 1036.

A person acts under color of state lavhéf exercises “power possessed by virt
of state law and made possible only becausentongdoer is clothed with the authorit
of state law.” Wesf 487 U.S. at 49 (quotation marlomitted). This requiremen{
generally limits 8§ 1983 suits taims against public officialsTo establish that a privatg
individual, like Lara, acted under color of state law, a plaintiff must show that
individual “conspired or acted ijatly with state actors to geive the plaintiff[] of [his]
constitutional rights.” Radcliffe v. Rainbow Const. C®54 F.3d 772, 783 (9th Cir
2001) (citingUnited Steelworkers v. Phelps Dodge Cp8&5 F.2d 15391540 (9th Cir.
1989)). “A mere allegation of conspiracyitmout factual specificityis insufficient.”
Karim-Panahi v. L.A. Police Dep'8839 F.2d 621, 626 (9th «Ci1988). Plaitiff must
plead evidence of “an egement or meeting of the mintisviolate constitutional rights.”
Radcliffe 254 F.3d at 783 (quotirghelps Dodge865 F.2d at 1540-41).

The second amended complaint cures the deficiencidseimprior pleading. It

describes the members, objects, and overtadtsur alleged conspacies to terminate

Plaintiff's employment. What is more, Ri#if alleges that Lara’s role in those

conspiracies included an overt act: his reqtmsa record of the traffic ticket. Doc. 92

119, 11-12, 28. The fact that the recomguest was lawful does not prevent a findir
that it was part of an illegal conspiracy terminate Plaintiff. Rintiff provides more
than a mere allegation of the existence of a conspiracy.

Lara’s reliance orRadcliffeand Phelps Dodges misplaced. In those cases, th
Ninth Circuit considered th sufficiency of evidencdor the purposes of summary
judgment. Radcliffe 254 F.3d at 77/helps Dodge865 F.2d at 1539. Plaintiff neec
not meet the summary judgment standaradleeat a Rule 12(b)(6) motion. What i
more, theRadcliffedefendants are distinguishable fraara. The Ninth Circuit found no

evidence of a conspiracy frometimere fact of a citizen’s omplaint to a local prosecutor

Radcliffe 254 F.3d at 783-84. Plaintiff pleads maonan the fact of Lara’s request — he
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alleges the members, objects, and overt @ictee alleged conspiracies. The Court w
deny Lara’s motion to dismiss.

B. City Defendants’ Motion.

The City has filed a motion to dismiss le@half of the remaing Defendants, who
were all City employees atehtime in question. Because the arguments for dismi
vary, the Court will address each Defendant in turn.

1. City of San Luis.

Under§ 1983, municipalitiesmay not be held vicariouslyable for violations of
constitutional rights committed by employeeBlores v. Cty. of L.A.758 F.3d 1154,
1158 (9th Cir. 2014). “[Wi]hile a municipty may not be held liable under § 1983 fq
the torts of its employees on a theoryr@épondeat superiotiability may attach where
the municipalityitself causes the constitatial violation throughthe execution of an
official policy, practice or custom.Fairley v. Luman281 F.3d 913, 916 (9th Cir. 2002
(emphasis in original). Additionally, a murpeility may be held liable “where the failurg
to train [its employees] amounts to deliberaudifference to the rights of persons wit
whom the [employees] come into contacCity of Canton v. Harris489 U.S. 378, 388
(1989).

The Court dismissed the first amenaednplaint because its allegations were:

insufficient to establish #t the City of San Luikas a policy, practice, or

custom that violated Plaintiff’'s cotisitional rights. While he provides a

conclusory legal allegation that sucpdalicy, practice, or custom exists, he

provides no factual support. He does not provide any example of other
individuals who were terminated “forotect the elected officials from the
consequences of their misconduct.Nor does he allege how the city
officials have allowed elected officiais directly control city employees, or
allege any examples of city affals covering up improper contacts
between politicians and employees, oemvany such improper contacts.

He does not discuss his conclusory asseof the City officials’ deliberate

indifference to Plaintiff's rights in thhiring, training, retention, discipline

and supervision of City employees. aipliff's conclusory contentions and

minimal factual allegations do not allawe Court to infethat the City of

San Luis plausibly has a policy, praetj or custom that has violated his
Fourteenth Amendment rights.
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Doc. 89 at 14-15.
The City now argues thahe only material additio to the second amende
complaint fails to overcome thdeficiencies the Court identgd. Doc. 95 at 4-5.

Plaintiff makes only oa relevant addition:

In this case a sitting cmcilman, Joe Harper, do#y contacted a police

lieutenant to influence the handling aftraffic ticket received by Harper’'s
wife. In other cases, the council mesnd have directly contacted the city
parks department, building departmantd streets departments [sic] giving
direct orders to the employees.

Doc. 92 § 7. But this allegan says nothing about a Cipractice related to Plaintiff's
claim of wrongful termination, nor does itysanything about the actual actions of th
City in this case.

Plaintiff argues in his response to the motio dismiss that the City has a polic
of destroying evidence favorable to employeesrder to prevent its use at terminatig
hearings. Doc. 100 at 5. But the ameh@emplaint makes no such allegation, a
Plaintiff pleads no facts to suggest that tmavailability of evidence in his case was tt
result of a City policypractice, or customSeeDoc. 92 1 39. Becae Plaintiff again has
failed to allege that the Cityself caused the constitutionablation he asserts, the Coul
will dismiss the compiat against the City.

2. Sanchez and Velez.

Defendant Sanchez was the mayor of Bais and Defendant Velez was the cit
manager.ld. 11 9, 11. Plaintiff sued SanchexaVelez only in their official capacities
in the first amended complaint, and this QGalismissed them as redundant Defendar
Doc. 89 at 15-16. Plaintiff now sues teeBefendants in their individual capacitie:
Doc. 92 119, 11. They arguhat the statute of limitations has expired, preventing {
change in status. Doc. 95 at 5-7. Pl#itoes not address the statute of limitations
his response, but simply contends that Riigpermits his amendment to relate back

the date of the original caplaint. Doc. 100 at 8.
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Plaintiff's attempt to chage the status of Sanchezdavielez amounts to a chang
in party for the purposes of Rule 1%aglesmith v. Ward73 F.3d 857, 860 (9th Cir.
1995). Rule 15 permits relation back omifnen the new party “knew or should hav
known that the action would @ been brought against Itut for a mistake concerning
the proper party’s identity Fed. R. Civ. P. 15(c)(1)(Q)f (emphasis added). Plaintiff
identified Sanchez and Velez by name when chose to sue themn their official
capacities in the first amendedmplaint. He did so whilsimultaneously suing othel
Defendants in their officialra individual capacities. AnBlaintiff does not allege that
there was any mistake of idég. The Court accordingly concludes that new clair
against Sanchez and Velez ireithindividual capacities do no¢late back to the filing of
the original complaint, and &htiff does not dispute thatdhstatute of limitations bars
the claims if relation back is not allowedhe Court will likewig dismiss the complaint
against these Defendants in their officiapaaities for the reason described in the pri
order. SeeDoc. 89 at 15-16.

3. De La Hoya and Alvarez.

Defendant De La Hoya was the CityErector of Operations and Defendar
Alvarez was a San Luis police officer. Doc.922. They argue thétte complaint must
be dismissed because it lacks specific factaveg that they deprid or conspired to
deprive Plaintiff of a protected right. Doc. 95 at 10-11.

Plaintiff alleges De La Hoya’'s parg&ation in two overlapping conspiracied.
19 10, 12. De La Hoya allegedly teamed vid#fendants Lara, Harper, Velez, Sanche
and Alvarez to terminatéPlaintiffs employment. Id. Overt acts committed in
furtherance of these conspiracies umd: (1) publicly disseminating the ticke
information, (2) removing #n ticket from Plaintiff's office,(3) replacing the ticket in
Plaintiff's office, (4) arraging a bogus termination &eng, and (5) withholding
exculpatory evidenciEom Plaintiff. 1d.

Plaintiff similarly alleges Alvarez’s parijgation in four overpping conspiracies.

SeeDoc. 92 1 9-12. Alvarez allegedly teamed with Defendants Sanchez, Lara, H
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De La Hoya, and Velez to temate Plaintiff's employment.ld. In addition to those
listed in the preceding paragraph, overt atlisgedly committed in furtherance of thes
conspiracies include: (1) requesting a recofdhe traffic ticket, and (2) limiting the
scope of the subsequent investigatiold. Alvarez allegedly participated in thes
conspiracies to become pdaichief and protect Harpeitd. { 12. He was rewarded fo
his participation with a promotiond.

De La Hoya and Alvarez do not disputhat the allegations, if true, would
constitute a deprivation of Plaintiff's proag@dl due process rights. They only contef
that the complaint lacks factuspecificity. “A mere allegation of conspiracy withod
factual specificity is insufficient,”’Karim-Panahj 839 F.2d at 626, but the secon
amended complaint does not lintgelf to the existence of a conspiracy. It describes
members, objects, and overt acts of thegalie conspiracies tterminate Plaintiff’s
employment. The complaint’s failure to spemafly allege that Alvarez or De La Hoya4
committed an overt act in furtherance of the conspiratoes not defeat a conspirac

claim. The Plaintiff's allegations, taken fige, suggest that theagreed with specific

coconspirators to terminateaitiff's employment. This astes a plausible claim. The

Court will deny the motion to dismiss to De La Hoya and Alvarez.

4. Lugo.

Defendant Lugo was a police lieutenant loe City of San Luis Doc. 92 | 13.
The Court dismissed the first amendednptaint against himbecause the alleged
conduct — agreeing to “fixthe ticket and removing it frorRlaintiff's office — does not
constitute a deprivation of Pidiff's constitutional rights.Doc. 89 at 16t7. Defendant
argues that the second ameshdmmplaint must be disssed for the same reasoi
Doc. 95 at 11.

The only relevant change the second amended complaint is the substitution (
few words: it now allges that “Mr. Harperconspired withpolice lieutenant Ernesto
Lugo. . . to have a traffic ticket ‘fixed’ for hiwife and directed . . . Lugo to attend to th

matter.” Doc. 92 { 10 (emphasis adde@pmpareDoc. 92 1 10 (“conspired with police
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lieutenant Ernesto LugoXyith Doc. 7 § 19 (“directly contacted the police department
Rebranding the allegation as a conspiracifitd a ticket does notcure the deficiency.
Plaintiff's allegations do not show that §o — through a congpicy or otherwise —
violated Plaintiff's procedural due procesghts by “fixing” a traffic ticket. The Court
has already addressed this iss@eeDoc. 89 at 16-17. The Court will therefore dismi:
the complainfgainst Lugo.
5. Gimbut.
Defendant Gimbut was the City AttorneyDoc. 92. He arges that the second
amended complaint actually has fewer allegeatithan those the Court found insufficie
in the first amended ooplaint. Doc. 95 at 13-14. Plaintiff alleges that Gimbt
(1) permitted politicians to teract with and control Cityemployees (Doc. 92 | 7)
(2) directed the hearing officer tolitain an unjust result” for Plaintifid. 11 8, 32), and
(3) ratified the conspiracy tortainate Plaintiff's employmenid. 1 10). The Court finds

no material additions to the Gimbut allégas, and will dismiss the amended complaint

against Gimbut for the reasosst forth in the prior orderSeeDoc. 89 at 18.

6. Van Riper.

Defendant Van Riper wathe hearing officer who psided over Plaintiff's
termination hearing. Do®2 11 33-35. She argues tlia¢ second amended complai
lacks specific facts showing ah she deprived or conspiredo deprive Plaintiff of a
protected right. Doc. 95 at 12. Plaintifbrdends that this Court already upheld tt

factual sufficiency of the claims against VRiper, but the Court did no such thing — |

addressed two arguments unrelated to theudhcufficiency of Plaintiff's allegations.
Doc. 89 at 5-9.
Plaintiff alleges that Van Riper “received impermissible direction from city s

as to the scope of the casaagt Plaintiff and the evidende be adduced at his trial.’

! Because Van Riper filed an answettie first amended complaint (Doc. 90), th
Court will consider her arguments as a motion for judgment on the pleadings pursu
Rule 12(c). Plaintiff does natbject to the Courtloing so. Rule 12) is functlonal_l}r/]
identical to Rule 12()§6), and the same standard applie motions brought under eithe
rule. Gregg v. Haw. Dep’t of Pub. Safe870 F.3d 883, 887 (9th Cir. 2017).
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Doc. 92 8. “She consulted with andsmdirected by the City’'s Attorney and Cit

Managers throughout this matter to obtairuajust result from the termination hearing

Id. She ultimately “limited the scope of tlewidence presented Hte hearing because

she was made biased the City Administratiorand City Attorney.” Id. § 32. After the
hearing, she recommendeaiBliff's termination. Id. {{ 33-35.

Plaintiff provides no factual allegations support his contéion that city staff
improperly controlled Van Riper or caused heb®biased. Instead, he merely asse
that Van Riper conferred witlthe City Attorneyand City Managers and “receive
impermissible direction from city staff as taethcope of the case against Plaintiff and t
evidence to be adduced at hisltfiaDoc. 92 1 8. What isnore, Plaintiff fals to explain
how Van Riper limited the scepof the evidence presedtet the hearing or ever
describe the evidence she exd#d. The lack of factual allegations against Van Rij
means that the Court cannonfér more than the mere g®bility of misconduct[.]”
Igbal, 556 U.S. at 679. The Court willsthiss the complaint against Van Riper.

7. Harper.

Defendant Harper was a member of the Bar City Council. Doc. 92 {1 10. He
argues that the second amended complainslaplkcific facts showing that he deprive
or conspired to deprive Plaifitof a protected right. Doc. 9&t 9-10. Plaintiff counters
by emphasizing that Harper participated a@n conspiracy to terminate Plaintiff's
employment. Doc. 100 at 6-7.

Plaintiff alleges that “Mr. Harper ogpired with police lieutenant Ernest

Lugo . . . to have a traffic tickdixed’ for his wife and diread . . . Lugo to attend to the

matter.” Doc. 92 1 10. For the reasons dbed above and in this Court’s prior orde
this alleged conspiracy doestrstate a plausible claimSeeDoc. 89 at 16-17. Plaintiff
also alleges that Harper votéd uphold Plaintiffstermination. Doc. 92 1 10. Thig

likewise does not state a plausible claiBeeDoc. 89 at 12-13.

> Van Riper also argues that she canbet held liable because she only

recommended Plaintiff's dismissal. Doc. 8613. The Court has not considered th
argument because the factual deficiency ples an independergason to dismiss.
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Plaintiff separately alleges that Harmenspired with Defendds Alvarez, De La
Hoya, Velez, and Lara to terminate Plaintiffs employment by arranging a b
termination hearing and making exculpatory evice unavailable for &htiff's defense.
Doc. 92 § 10. Specifically, Plaintiff allegesttihe City made his email, working paper
and calendar unavailable for use in his defenige.q 39. Plaintiff also contends thg
Harper purposely steered the investiga@ovay from his own misconduct and towar
that of Plaintiff. 1d. 1 30.
Harper does not dispute that thedéegations, if true,would constitute a
deprivation of Plaintiff's procedural due process rights. He contends only tha
complaint lacks factual specifig. Doc. 95 at 9-10. But the second amended compl;
does not limit itself to the merexistence of a conspiracyt describes the members
objects, and overt acts of the alleged camasyi to terminate Platiff's employment.
What is more, Plaintiff alleges that Harpertde included an overt &c his direction to
limit the investigation to theonduct of Plaintiff and anotheolice officer. Plaintiff's
allegations, taken as true, suggest that elfaggreed with specdi coconspirators to
terminate Plaintiff's employment, and specific overt acts were taken in furtherance g
conspiracy. This states a plausible claim. The Court accordingly will deny the moti
dismiss as to Harper.
IT IS ORDERED:
1. Defendant Lara’s motion to dismiss (Doc. 94)aesied.
2. City Defendants’ motion to dismiss (Doc. 95) gented in part and
denied in part. The motion igranted as to Defendants City of San Luig
Gimbut, Lugo, Sanchez, VaRiper, and Velez, and islenied as to
Defendants Alvarez, Diea Hoya, and Harper.

Dated this 25th day of October, 2017.

Dawils Gt

David G. Campbell
United States District Judge

-11 -

DgUS

~ U

the

Aint

f thi

on t




