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ner of Social Security Administration Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Ronald Glenn Uthe, No. CV16-3524-PHX-DGC
Plaintiff, ORDER
V.

Nancy A. Berryhill, _ _
Acting Commissioner of Social Security,

Defendant.

Pro se Plaintiff Ronald Uthe seeks revieamder 42 U.S.C. 805(g) of the final
decision of the Commissioner 8bcial Security, which dead him disability insurance
benefits and supplemental security im@ under sections 216(i), 223(d), an
1614(a)(3)(A) of the Social Segty Act. Because the ALJ’s decision contains reversil
error, the Court will reverse amdmand for further proceedings.

l. Background.

Plaintiff is a 54 year-old male who preugly served in the iitary and worked as
a security guard and privatevestigator. A.R. 19, 35. &htiff applied for disability
insurance benefits on November 12, 20aAd for supplementatecurity income on
April 16, 2015, alleging didality beginning January 12005. A.R.164-74. On
April 15, 2016, Plaintiff appearaahrepresented and testifiedaahearing before the ALJ
A.R. 29-54. A vocational expert also testf. A.R. 49-53. On May 12, 2016, the AL

iIssued a decision that Plaintiff was not disal&ithiin the meaning ofhe Social Security
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Act. A.R.11-21. This became the Comssioner’s final decision when the Appea
Council denied Plaintiff's rguest for review. A.R. 1.
Il. Legal Standard.

The Court reviews only those issues edidy the party dilenging the ALJ’s
decision. See Lewis v. Apfe?36 F.3d 503, 51i.13 (9th Cir. 2001).The Court may set
aside the determination only if it is not suped by substantial evidence or is based
legal error. Orn v. Astrue 495 F.3d 625, 630 (9th Cir. @0). Substantial evidence is
more than a scintilla, s than a preponderance, and relevant evidence that a reasg
person might accept as adequate to supparonclusion considering the record as
whole. Id. In determining whether substant@&lidence supports a decision, the col
must consider the record as a whole and matyaffirm simply byisolating a “specific
quantum of supporting evidence.ld. As a general rule, “[w]here the evidence
susceptible to more @m one rational interpretation, ol which supports the ALJ’'s
decision, the ALJ’s conclusion must be uphel@iomas v. Barnhar278 F.3d 947, 954
(9th Cir. 2002) (citationsmitted). Harmless error princgd apply in the Social Security
context. Molina v. Astrue674 F.3d 1104, 1115 (9th CirO22). An error is harmless if

there remains substantial evidence suppgrtie ALJ’s decision and the error does njot

affect the ultimate nondisability determinatiolal.
lll.  The ALJ’s Five-Step Evaluation Process.

To determine whether a claimant is digabfor purposes of the Social Securit
Act, the ALJ follows a five-step process. @0F.R. § 404.1520(a). The claimant bea
the burden of proof on the firfour steps, and the burdenfshto the Commissioner at
step five. Tackett v. Apfell80 F.3d 1094, 109@®th Cir. 1999). Tcestablish disability,
the claimant must show thdtl) he is not cuently working, (2) he has a sever

impairment, and (3) this impaent meets or equals a listed impairment or (4)

residual functional capacity (“RFC”) prevents lperformance of any past relevant work.

If the claimant meets his burden throusfiep three, the Commissioner must find him
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disabled. If the inquiry procesdo step four and the claimastiows that he is incapabls
of performing past relevant work, the Commissr must show in thifth step that the
claimant nonetheless is capable of other warkable for his RFC, age, education, af
work experience. 20 C.F.R. § 404.1520(a)(4).

At step one, the ALJ founithat Plaintiff meets the insured status requirements
the Social Security Act thugh December 31, 2008, and et engaged isubstantial
gainful activity since January 2005. A.R. 13. At step twaohe ALJ found that Plaintiff
has the following severe impairment. degeheeadisc disease. A.R. 13-14. The AL
acknowledged that the record containeddence of hearing loss, hypertensio
hyperlipidemia, history of skin cancergsp apnea, GERD, and depression, but foy
that these are not severe impairments. A4R. At step three, thALJ determined that

Plaintiff does not have an impairment combination of impairments that meets ¢

medically equals an impairmelisted in Appendix 1o Subpart P of 20 C.F.R. Pt. 404.
A.R. 15-16. At step four, the ALJ found tHalaintiff has the RFC to perform light work

with some additional limitations, and Plafhtis unable to perform any past relevar
work. A.R.16-19. At step five, the ALfound that, considering Plaintiff's age
education, work experiencen@ RFC, there are jobs thatigxin significant numbers in
the national economy that Plaintiff could perform. A.R. 20.

IV. Analysis.

Plaintiff argues the ALJ’s decision is defiwe because it is based on legal err
and is not supported by subdiahevidence. Doc. 14 at 4More specifically, Plaintiff
argues that the ALJ erred by failing to comsichis Department of Veterans Affair
(“VA") disability rating. Doc. 14 at 1, B. Plaintiff also argues that the ALJ
determination that he could perform light wasknot supported bgubstantial evidence,
and that the ALJ erred by (1) rejecting thinions of Plaintiff'sspecialist VA treating

physicians, (2) applying an incorrect standéwddetermine that Plaintiff's additiona

impairments were non-severe, (3) finding tiRdaintiff’'s impairments did not meet of
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equal a listed impairment, (4) failing to catexr Plaintiff's limitations in response tg
work stress, (5) rejecting lagvidence, (6) relying on vocatial-expert testimony that dic

not account for all of Plaintiffs non-exenal impairments, and (7) discreditin

L4

Plaintiff's testimony. Doc. 14 at 4-8.

—+

In support of his arguments, Plaintiimply cites a legal standard withoy

analyzing how the standard applies to the ALJ’s decision. Plaintiff does not idgntify

where the ALJ committed each of the allegawnrs, nor does Plaintiff point to evidencg
in the record to support his argument$he Court “review[s]only issues which are
argued specifically and distinctin a party’s opening brief.”"Greenwood v. F.A.A28
F.3d 971, 977 (9th Cir.9B4). The Court will not “manufacture arguments for an
appellant, and a bare assertion does not preserve a cldm.The Court has reviewed
the ALJ’s decision for apparent inconsistenceugh the legal standasdcited by Plaintiff,
and has found one clear inconsistency reggrthie ALJ’s failure taconsider Plaintiff's
VA disability rating. Becase this issue requires remarlde Court will not address
Plaintiff's remaining arguments. Pro seaitiff may argue his additional points on
remand.

The ALJ's decision contains no refaoe to Plaintiff's VA disability rating,
although the record suggests in at least &6qd that the VA considered Plaintiff to e
100% service-connectedsadbled and unemployaHIeSeeDoc. 18 at 10; A.R. 436, 485
500, 510, 511, 517, 590-9294-96, 598-99, 602,08l. The record does not contain the
actual VA disability determination; the rating is simply mentioned in Plaintiff's later YA
medical recordsld.

“[Allthough a VA rating of disability dog not necessarily compel the SSA {o
reach an identical result, 20 C.F.R. § 4604, the ALJ must consider the VA'’s finding

! Plaintiff asserts that the VA assignednhfa disabilit rating of 260%,” but
could only award him the maximuof 100%. Doc. 14 at 1Plaintiff's calculation of
260% appears to be the sum of the disabilatings for each ohis ten individual
impairments. SeeA.R. 485. But as Plaintiff &nowledges, the VA assigned him an
overall rating of 100% sere®-connected disabledid.
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in reaching his decision.’McCartey v. Massanari298 F.3d 1072,d76 (9th Cir. 2002)
(reversing because the ALJ'saiigon did not mention clainmi's VA disability rating).
Ordinarily, an ALJ must givgreat weight to a VA disabilitgetermination, but he may
give less weight “if he gives persuasivegsific, valid reasons for doing so that af
supported by the record .2

Defendant concedes that the ALJ erredfdiiing to consider the VA rating, but
argues that the error was harmless becdluseALJ reasonably comered all of the
medical evidence in the recoid¢luding the VA physicians’ opians. Doc. 18 at 9-15.
If the ALJ had provided “persisive, specific, valid reasons” for rejecting the underlyi
basis of the VA rating, the ALJ’s failure toention the rating itself might be harmles
error. McCartey 298 F.3d at 1076&ee alsdvalentine v. Comm’r Soc. Sec. Admbi/4
F.3d 685, 695 (9th €i2009) (holding thafLJ did not err in rejeting VA rating where
ALJ gave legitimate reasons for rejectitg underlying medical opinions and ALJ ha
the benefit of new evidendhat the VA did not havelut see Berry v. Astrué22 F.3d
1228, 1236 (9th Cir. 2010) (holding that ALJ gave valid reasons for rejecting some ¢
bases for the VA rating, but remanding becausé éid not consider all of the bases).
this case, however, the Court cannot deteenwhether the ALJ considered all of th
bases for Plaintiff's VA disability rating becsal the VA decision is not in the recorq
Thus, the ALJ did not, andeéhCourt cannot, consider tgeounds for the VA decision.

Defendant argues that the ALJ adequatelgiressed the VA rating by considerir
and rejecting the opians of two of Plainff’'s VA physicians, Doabdrs Bruce Kanter and
Dina Zaza. Doc. 18 at 10. But the Coummat determine whethdine opinions of these

doctors formed the basis of the VA ratingwanether other doctors were consulted.

> McCarteys holding was based on a prior viers of 20 C.F.R. § 404.1504. A
new version has since been enact8deRevisions to Rules Reghing the Evaluation of
Medical Evidencge82 Fed. Reg. 5,844, 5,864 (Jan. 2@17) (effective foclaims filed on
or after March 27, 2017). Bthe prior version, and its ampanying binding precedent
apply to this case.
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fact, it appears that at least one of Riffia VA disability benefits questionnaires waj

U7/

completed by another pr#oner. A.R. 441-48.
V. Conclusion.

Given that there is nadication that the ALJ consideat the VA’'s 100% disability
rating, the rating would normally be entitledgeat weight, and th&LJ has a duty to be

“especially diligent” indeveloping the record when @daimant is unrepresented, th

(1)

Court finds that the “circumstances ofetltase” indicate a reasonable likelihood pf
prejudice, which requires remandicLeod v. Astrue640 F.3d 881886-88 (9th Cir.
2011) (“Because we give VA disability detemations great weight, failure to assist
[claimant] in developing the record by getting his disabdéyermination into the recorg
Is reasonably likely to haveeen prejudicial.”).
IT IS ORDERED that the final decision of th€ommissioner of Social Security
is vacated and this case isemanded for further proceedings consistent with th|s
opinion. The Clerk shall enter judgment accordingly temchinate this case.
Dated this 13th day of October, 2017.

Nalb Conttt

David G. Campbell
United States District Judge




