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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
William Maner, No. CV16-3651-PHX DGC
Plaintiff, ORDER
V.

Dignity Health, f/k/a Catholic Healthcare
West,

Defendanh

Plaintiff William Maner filed a complainagainst Defendarignity Health for
discrimination and retaliation wiolation of Title VII of theCivil Rights Act of 1964, 42

U.S.C. 8 200t seq Docs. 1, 30. Dignity Healtmoves for summary judgment on a
claims. Doc. 80. The partiedso jointly move tdile documents under seal. Doc. 84.
The motions are fully briefed, and no partguests oral argument. Docs. 80-83, 86, 87.
For the reasons that follow, ti®urt will grant both motions.
l. Background.

The following facts are unsiuted unless otherwise nofedFrom 1999 until
2008, Maner workedor Dr. Robert Garfield at the lirersity of Texas Medical Branch
in Galveston, Texas. Doc. 83-1 at 52-5& 2008, Garfield raved his research tg

Dignity Health in Phoenix, Arizona, and invitdManer to join his team there. Doc. 8341

! Citations are to pa%e numbers attactedhe top of pages by the Court's ECF
system, not to original numbers on the document pages.
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at 53-54. Maner agreed, and Dignity Heddited Maner as a BiMed Design Engineer
in its Research Grants Department, vehdbarfield remained Maner's supervisor.
Doc. 83-1 at 53; Doc. 81-1 at 52. Gadialso invited reseahers Leili Shi and Dr.
Yuan L. Dong to continue working with riin Phoenix. Doc. 83-1 at 54. Shi and
Garfield had been in a romian relationship for about 28ears (Doc. 81-2 at 4), and
Maner was aware of their relationship (Doc. 83-1 at 55).

Due to space constraints in Garfield'fd@nix lab, Maner worked at Dignity
Health’s facility several miles aay with two other researcher®oc. 83-1at 59-60, 64.
Maner’s job duties included providing “technical biomedical engineering support .
the design and applications of” equipmempnitoring research subjects, working with
Garfield on “design and experimental praits;” and “[ijnteracting] with clinical

colleagues, postdoctoral fellows, students atieer faculty.” Doc. 81-1 at 55. Mane

b

agrees his job duties ined interactions with others, hdisputes he was required to be
“at the hospital” for those interactions anditss that he “regularly interacted with

colleagues remotely.” Doc. 83 | 4.

Between July 2008 and [yl2009, Garfield rated Maner’s performance at Dignity

Health as “outstanding” and gave him the leigihrank in every category. Docs. 83-1 at

76-77, 79; 81-1 at 56-68. Garfield’s comments included:

Overall an outstanding performance.wiuld be very difficult to function

at our present level without Mr. Mar. He does an excellent job in

assisting in all aspects of our work . . He gets along very well with

everyone and strives to achieve the highest levels of accomplishments.
Doc. 81-1 at 68.

Maner received a salary increassdzhon Garfield's July 2009 revievd (at 20,

71), and a further increase in Septem®@t0 after another favorable reviewd.(at 73-

78, 80). In August 2010, a Xas court put Maner on probation. Doc. 83-1 at 93-94.

Maner learned he would need to serve brobation in Texas unless he received

permission to work dside the state.ld. at 95-96. Maner askeGarfield if he could
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work remotely in Texas.Docs. 83-1 at 92; 81-1 at 8% arfield agreed, saying: “I will
help you any way | can. Weilwvork this out even if you hae to stay in Galveston for
some time.” Docs. 83-1 at 96; 81-1 at 82.

Maner admits he was an at-will employat Dignity Health and that Garfield
could have terminated him raththan permit remote workDoc. 83-1 at 97. But Mane
disputes that “working physically (as ppsed to remotely) in Garfield’s lab was
condition of his employment.” Docs. 83 | &3-1 at 96-97. Mamecould have sought
permission from the Texas probation departntentvork in Phoenix and commute t
Texas to report to his probation officer (D88-1 at 93), but he did not make the requsg

because it was “absolutely impraetitfinancially and temporallyid. at 92, 95).

Maner began working in Texas in late P01Doc. 83-1 at 128-29. In August

2011, Garfield gave him an unfavorable revietating that he “Needs Improvement” i

almost every review category. Doc. 81-B6&t90. Garfield’s comments included:

[Maner] has helped occasionally on anaysf data but it is essential that
he be here to fulfill all our needsa it [is] obvious that this can not be
done completely when he is in Texas. Doc. 81-1 at 86.

Little in the way of support. . . . Littleo help our goals and studies. . . .
Little help as interface. ...Has not been here tolpewvith staff members.
He has on occasion communicated wiathers on the phone but he is
required to be here to participatel. at 87.

Effectively has not [per]formed as exgpped because he is located in Texas
and it is not always possible to contact hil. at 88.

Garfield concluded: “[i]t is not possiblgor Maner] to fulfill the needs of this
position from Texas and under conditiomgich we have no control.td. at 90. Garfield
recommended that Maner return to Riimeémmediately or be terminatedd. at 90.

Maner contested Garfield’'s review in dtée to Dignity Heéh which will be
referred to in this order as the “Review Resmoh Doc. 81-1 at 84Maner listed several
projects he worked on in Texas, assettet he had frequent drdocumented contact

with colleagues, and stated that he wasrmiad on multiple occasiorikat his work was

a
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successful.ld. As evidence that Garfield was hgppith his work, Maer pointed to an

email shortly before the review in which @ald wrote that the la was running out of

funds and needed ttevelop a strategy to pay Maner. d83-8 at 4; Doc. 83 1 82-85.

The Review Response asserted that limitedling, not Maner’s performance, prompte
the “inaccurate” review. Doc. 83-1 at 144,

Maner also wrote a letter to a Digniiealth doctor (the “Lukas letter”), regardin

his arrangement to work in Texas, Iperformance, and funding for his position.

Doc. 81-1 at 93. In a lettéo Dignity Health Senior \ée President on October 11, 201
(“the Vallier letter”), Maner addressed his warrformance and thevailability of funds
for his position.ld. at 96.

Dignity Health claims to hee terminated Maner on Gatier 1, 2011. Doc. 81-3 a
5, 11. Maner disputes this date, arguingt the continued to work for Dignity Healt}
through November 2011, expeg compensation. Docs. 8D%-95; 83-1 at 178-79; 83
2 at 28-38. Garfield terminated another maléis lab — Dr. Dong + 2010. Doc. 83-1
at 234-37.

Il. Summary Judgment Standard.

A party seeking summary judgment “bears the initial responsibility of inform
the district court of the basis for its moti@nd identifying those portions of [the recorc
which it believes demonstrate the absenca genuine issue ahaterial fact.” Celotex
Corp. v. Catrett 477 U.S. 317, 323 (1986). Summary judgment is appropriate if
evidence, viewed in the liginhost favorable to the nonmovipgrty, shows “that there is
no genuine dispute as to any material f@atl the movant is entitled to judgment as
matter of law.” Fed. R. CiW. 56(a). Summary judgment is also appropriate again
party who “fails to make a slwing sufficient to establish the existence of an elem
essential to that party’s casend on which thaparty will bear the burden of proof &
trial.” Celotex 477 U.S. at 322. Only disputes ovacts that might affect the outcom

of the suit will preclude summa judgment, and the dispad evidence must be “sucl
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that a reasonable jury could retuanverdict for the nonmoving party.’Anderson v.
Liberty Lobby, InG.477 U.S. 242, 248 (1986).
[ll.  Discussion.

Maner alleges two Title VII claims: sexsdrimination and retalieon. Doc. 30.
Dignity Health moves for summary judgmt on both claims. Doc. 80.

A. SexDiscrimination.

An employer violates Title VII whent subjects an eployee to disparate
treatment because of the employesé&x. 42 U.S.C. § 2000e-2(agee Reynaga V.
Roseburg Forest Prods847 F.3d 678, 89(9th Cir. 2017)McDonnell Douglas Corp. v.

Green 411 U.S. 792, 802 (1972). A plaintiff castablish an inference of discrimination

“by satisfying the primafacie elements fronMcDonnell Douglas (1) the plaintiff
belongs to a protected class, (2) heswzerforming according to his employer’
legitimate expectations, (3) he sufferedamlverse employment action, and (4) similar
situated employees were treated more faugraiy other circumstances surrounding th
adverse employment action give riseato inference of discrimination.’Reynaga 847
F.3d at 690-91.

Once a plaintiff satisfies this prima faciesea “the burden shg to the defendant
to provide a legitimate, nonstriminatory reason for thelaerse employment action. |

the defendant meets this burden, then tlenpff must . . . raise a triable issue g

material fact as to whethahe defendant’'s proffered asons are mere pretext for

unlawful discrimination.” Id. at 690-91 (internal qudians and citations omitted).
Alternatively, “a plaintiff may simply pduce direct or circumstantial evidenc
demonstrating that a discriminatory reasomrerikely than not motiated the employer.”
Id. (internal quotations omitted).

Dignity Health argues thad¥laner fails to complairof sex discrimination under
Title VII because he alleges only that Gddidavored Shi because of their romant
relationship, not because of disgination against males. Doc. 80 at 5. Even if he dq

allege sex discrimination, Dignity Healdrgues that Maner cannot satisfy the fouf
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element of his prima facie casethat similarly situate@émployees were treated mor
favorably. Id. at 8.
1. Maner’s Sex Discrimination Claim.
Maner argues that Dignity Health nfiscacterizes his claim, but Maner’'s ow
statements repeatedly shovathnis claim of disparate trzaent is based not on the fag

that he is male, but on Garfield’s favoritismafomantic partnerManer complains that

he was “treated less favoralilyan Shi because Garfieldeperred his female employeé

and romantic live-in partner fahe purposes of travelling to mi@rences.” Doc. 30 1 34
Maner claims he was terminated becausefi@d “needed to terminate another ma
employee in order to free up the funds to keepgirlfriend employed.” Doc. 83-1 af
142. Maner asserts: “She’s a female. Hetsinating a male to lkep her employed. Of
course it's sex discrimination.'Doc. 83-1 at 146. Andif | were a woman that was
sleeping with him, | would have probably goglowing review in 201.” Doc. 83-1 at
161. Maner respaed similarly throughat his deposition.SeeDoc. 83-1 at 163-68.
Maner’s response to tmeotion for summary judgment makes the same argum
Garfield “unlawfully favored his romantic gaer Leili Shi (female) over the course g
several years, and protected her from ternomadin two separate irsices.” Doc. 82 at
1-2. Garfield “gave work preferences to fesale partner, Leili Shas compared to the
male workers,” and showed “continuednwavering, favoritism towards his femal
romantic partner.”ld. at 8-9. In short, Maner’s claim rests on Garfield’s favoritism
Shi because of their romantic relationship.
2. The “Paramour Theory.”
Maner asserts a Title VII claim that hasen called the “paramar theory.” This
name describes “claims of discrimination wdersupervisor’'s prefence for a paramour
. results in an adverse employrhaction against the plaintiff.”’Nygren v. AT & T
Wireless Servs., IncNo. C03-3928JLR, ZIb WL 1152281, at *3W.D. Wash. 2005).
The Equal Employment Opportunity Commission (“EEOC”) has provided guidanc

the paramour theory:
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Title VIl does not prohibit . .. preferential treatment based upon
consensual romantic relationshipdn isolated instance of favoritism
toward a ‘paramour’ . . . may be unfdbut it does not discriminate against

women or men in violadin of Title VII, since both are disadvantaged for
reasons other than their genders.

EEOC Policy Guidance on Engyler Liability Under Title Wl for Sexual Favoritism,
EEOC Notice No. N-91548 (Jan. 12, 1990).

Courts have adopted the same vielile Second Circuit’'s decision DeCintio v.
Westchester Cty. Med. Gt807 F.2d 304 (2d Cir. 1986), idustrative. Seven male
respiratory therapists alleged sex discrirtiora after a supervisor selected a fema
respiratory therapist — his romantic partner — for promotldnat 305-06. The plaintiffs
alleged that the promotion opportunity hbden written with a particular registratio
requirement that only the female could satisfyd. at 306. The Second Circui
concluded, however, &h to expand the meaning ofe$s under Title VII “to include
‘sexual liaisons’ and ‘sexual attractionstiould be “wholly unwarranted” because th

male plaintiffs did not suffer disparate treatment due to their kkxat 306, 308. They

were discriminated against because thepesusor favored his paramour, “exactly the

same predicament as that faced by woman applicant for the promotionld. at 308.

At least seven other circuits have@kejected the pamour theory.See Tenge v.
Phillips Modern Ag Cq.446 F.3d 903, 909-10 (8th CR006) (sexual favoritism “does
not amount to discrimination on the basigltdé employee’s status as a man or woma
under Title VII); Ackel v. Nat'l Commslnc., 339 F.3d 376, 38&th Cir. 2003) (where

“an employer discriminates in favor of arpmour, such an action is not sex-bas

—

[

e

ed

discrimination, as the favoritis, while unfair, disdvantages both sexes alike for reasgns

other than gender”) (citation omittedychobert v. Ill. Dept. of Transp304 F.3d 725,
732-33 (7th Cir. 2002) (finding that “Titl&Il does not [] prevent employers fron
favoring employees because pdrsonal relationships” becausf]ad there been other

women in the [shop], they would have sué@rin exactly the sae way [as the male

plaintiff], which also shows why this isot really a sex discrimination problem”);

-7 -
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Womack v. Runyori47 F.3d 1298, 1300-01 (11th Ci©98) (affirming dismissal of sex
discrimination claim based on favoritisof a paramour for a promotiorf)aken v. Okla.
Corp. Comm’'n125 F.3d 1366, 1370 (10€ir. 1997) (holding thaplaintiffs did not state
a claim for sex discriminatioby alleging that “supervisor eselected his paramour for
[benefit] even thouglshe was less qualified than eithellgmitiff. . . . because they are
based on a voluaty romantic affiliation, and nain any gender differencesBgecerra v.
Dalton, 94 F.3d 145, 149-50 {4 Cir. 1996) (no Title M sex discrimination when
supervisor extended prarion to plaintiff's coworker irexchange for sexual favors fron
coworker),cert. denied519 U.S. 1151 (1997Miller v. Aluminum Co. of Am679 F.
Supp. 495, 501 (W.D. P4988) (“[P]referential treatméron the basis of a consensu;
romantic relationship between a supesviand an employee is not gender-bas
discrimination.”),aff'd mem, 856 F.2d 184 (3d Cir. 1988).

The Ninth Circuit has not adopted thergraour theory as a viable claim undsg
Title VII. Candelore v. Clark Cty. Sanitation Dis®75 F.2d 588, 590 (9th Cir. 1992
id. at 591-92 (Kleinfeld, J., concurring) (“©Owecision should not be read as .

establishing any doctrine on whether disgnation on account of a coworker's

consensual romantic relationship with a su®r violates TitleVIl, because we have
not reached the legal issue.8ge alsdKnadler v. Furth 253 Fed. Appx. 661, 664 (9t
Cir. 2007) (“We have not accepted the ‘paocam theory of gender discrimination.”).
District courts in this circuit gemally reject the paramour theoree Alberto v. Bank of
Am, No. C-94-1283-VRW, B% WL 562170 at *5 (N.D. GaSept. 13, 1995) (rejecting
theory and adopting the reasogiof the Second Circuit iDeCintio); cf. Nygren v. AT &

T Wireless Servs., IndNo. C03-3928JLR, @05 WL 1152281, at *3wW.D. Wash. April

21, 2005) (looking to Title W case law to interpret Wasligton anti-discrimination law
and agreeing with circuits that have dissad the paramour theory as basis for g
discrimination); Keenan v. Allan 889 F. Supp. 1320, 1376.66 (E.D. Wa. 1995)
(“Preferential treatment on the basis of a®ensual relationship between a supervig

and an employee does not constitute a aadpe sex discrimination claim under Titl

-8-
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VII for other employees.”) (citing c&s and EEOC Roy Guidance)aff'd, 91 F.3d 1275
(9th Cir. 1996). But seee.g, Olvera v. Sierra Nev. Colleg&lo. 3:08-cv—00355-LRH-
VPC, 2010 WL 185950at *4 (D. Nev. Jan. 15, 2010) (readi@gndeloreas stating a test
under the paramour theonBerron v. Sec., Dept. of Health & Human Serido. 2:06-
cv-02429-MCE-GGH, 2007 WH@219171, at *6 (E.D. CaNov. 29, 2007) (same).

The Court agrees witleCintids reasoning and the vast majority of courts.

11

Sex’ in Title VII should beread to refer only to disenination based ogender, not
discrimination based on sexuaitivity regardless of genderAlberto, 1995 WL 562170,

at *5. “[A] consensual sexual relationshyetween a supervisor and an employee dq

not give other employees a Title VII causé action, because such a relationshi

prejudices male and female employees equallyd. Thus, Maner’'s claim of sex
discrimination, based on Garfit$ alleged favoritism of Shi as a paramour, fails as
matter of law.

The cases cited by Maner are unavailifgee King v. Palmei778 F.2d 878, 880
(D.C. Cir. 1985) (not addssing whether Title VII prohibs paramour favoritism)g. at
883 (per curiam) (“Rehearing of the issuel@nc would be inappropriate because

party challenged that applicatief Title VII on appeal, anthe issue was not briefed o

argued to the panel.”see also Broderick v. Rude$85 F. Supp. 1269, 1277 (D.C. Cir.

1988) (citingKing for undecided proposition)foscano v. Nimma70 F. Supp. 1197,

1198-1201 (D. Del. 1983) (discussing darfactual findings and not addressing

paramour theory);Priest v. Rotary 634 F. Supp. 571, 581-82 (N.D. Cal. 198
(discussing sexual harassment anstit@work environment claims).

Maner asserts no basis for sex discniation aside from Garfield's alleged
favoritism of Shi. SeeDoc. 82 at 8-16. Maner’s conslory assertions about Garfield’
anti-male prejudice are insufficietd create a triable issueSeeAnderson 477 U.S. at
249-52. Maner points to no evidence — ottan Garfield's relatinship with Shi — for

his claim that Garfield prefeed females to males.

[2)
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Finally, Maner cites 29 C.F.R. 8§ 1604.11sapport for his they (Doc. 82 at 11),
but that regulation pertain® sexual harassment which Mam#oes not allege in his
complaint. Summary judgment “is not a prdaeal second chance to flesh out inadequ
pleadings.” SeeWasco Prods., Inc. v. Southwall Techs.,,Id485 F.3d 989, 992 (9th Cir
2006).

The Court will grant Dignity Health’'summary judgment main on Maner’s sex
discrimination claim.SeeDoc. 80 at 8-11.

B. Retaliation.

Title VII prohibits retaliation agaimsan employee for gmsing an unlawful

employment practice or participating in a T/ proceeding. 42 U.S.C. 8§ 2000e-3(a).

A successful retaliation claim must establisattfi) the employee engaged in a prote(;jed

activity, (2) the employer took an adveemployment action against the employee,
(3) the employer would not have taken tdeerse employment action but for a design
retaliate. Nilsson v. City of Mes&03 F.3d 947,%8-54 (9th Cir. 2007)see Univ. of Tex.
Sw. Med. Ctr. v. Nassab70 U.S. 338, 360 (2013) (diging that employee must show
“but for” causation). If the plaintiff estiibhes a prima facie case of retaliation, t
burden shifts to the defendant to “articela legitimate, non-retaliatory reason for i
actions.” Nilsson 503 F.3d at 954 (inteal quotations omitted)If the defendant does
so, the plaintiff must sbw the articulated reason is a mere pretdgt. Dignity Health
argues Maner cannot show that he engaggaotected activity. Doc. 80 at £2.
1. Protected Activity.
An employee engages ingbected activity for purposesf Title VII when he

opposes conduct that he reaably believes to be an unlawemployment practice, or

when he participates in &EOC investigation or proceedj. 42 U.S.C. § 2000e-3(a);

seeTrent v. Valley Elec. Ass'n Inc41 F.3d 524, 526 (9t@ir. 1994). Maner does nof

* Dignity also argues that Maner cannot sHbwt for” causation, but the Court need ng
address this issue. Doc. 80 at 12.
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claim to have participated smy EEOC investigatn or proceeding, so his claim is basg
entirely on his alleged oppositionan unlawful employment practice.
“An employee need not uttenagic words to put his employer on notice that he

complaining about unlawful discrimination Ekweani v. Ameriprise Fin., IndNo. CV-

08-01101-PHX-FJM, 2010 WL 4847, at *6 (D. Ariz. Feb. 8, 2010) (citation omitted).

Whether “analyzed as a requirement for prida@ctivity or under the element of caus
link, ... an employer must reasonably &eare that its employee is engaging
protected activity.” Id. (citing Cohen v. Fred Meyer, Inc686 F.2d 793, 796 (9th Cir
1982)); see also Quinones v. Potteg61 F. Supp. 2d 1105, 1126-27 (D. Ariz. 200
(citing Galdieri-Ambrosini v. N8l Realty & Dev. Corp. 136 F.3d 276, 291-92 (2d Cir
1998) for the proposition that “implicit in ¢hrequirement that the employer have be
aware of the protected activity is the requment that it understood or could reasonal
have understood, that theapitiff's opposition was direetd at conduct prohibited by
Title VII™).

The first question is whether Maner eetgarly opposed an unlawful employmer
practice. Maner points toghvallier letter, the Lukas letteand the Review Response &
his protected activity. Doc. 8Bf 47-48. Maner concedtmat the Lukas letter does no
mention Shi, and the parties dispute whethaoncerns allegationsf discrimination.
Docs. 81 { 50; 83 § 50. The parties atkspute whether the Vallier letter allege
discrimination. Docs. 81 11 51-53; 83 Y 51-53.

The Review Response does not mentionroiignation. Maner asserts that th
following passage complains of sex discnation because it “necessarily means [SI
gets to keep the funds to support her” posiamd “implie[s] that funding would be use

to fund someone” other than him. Doc. 83-1 at 145-46.
Recent claims from [DignityHealth] of limited fundng available to support
William Maner’'s position have now paarently prompted a sudden,

inaccurate, and unfairly gative employee evaltian on the part of
[Dignity Health], possibly in an effort to remoV¥illiam from the payroll.

-11 -
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Doc. 83-1 at 144.

The Court will not infer meang beyond Maner’'s chosemords. Maner’s only
stated purpose in the letter was to “[a]ppetf unfair Employee Evaluation, as well g
the equally unfair proposal to termigatVilliam Maner['s] employment, based eitheg
upon work performance or funding issues,both.” Doc. 81-1 at 85. The RevieV
Response addresses the recent unfavorpbtéormance review and concerns abg
funding. It says nothing about sex discrimination.

Nor does the Lukas letter address allegatmfrdiscrimination omunfair treatment.
It concerns only Maner’s performes and funding for his positiorSeeDoc. 81-1 at 92-
94.

The Vallier letter does contains statemethist a jury might reasonably view a
protected activity: (1) “said fuds are now being appropriated in a nepotistic mannel
[Dignity Health] management that also \d@t#s EEOC articles”; and (2) “[flor [Dignity

Health] to proceed witimy termination . . would constitute unfailabor practices which

would violate [Dignity Health] internal witen employment policies, as well as EEOC

articles, and are therefore illegal under Ana and California labor law, even for “at-

will” employers.” Doc. 81-1 at 96. dtause the parties dispute the meaning @
significance of the Vallier letter, the Courtnzent grant summary judgment on the grout
that Maner never opposed anawful employment practice.

2. Underlying Title VII Claim.

In a separate argument, Dignity Headisserts Maner cannestablish protected
activity because the conduct Maner complaiabdut — Garfield’'s feoritism of Shi — is
not prohibited by Title VII as sex discrimiian. Doc. 80 at 13-14. This argumer
requires the Court to review Ninth Circwases on when an emgke’s complaint is
sufficient to support a retaliation claims.

In Sias v. City Demonstration Agen®&88 F.2d 692 (9th Cir. 1978), the City ¢
Los Angeles terminated Sias because heeveogrievance letter to the Department

Housing and Urban Developntedetailing his concerns abt insufficient minority

-12 -
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representation in Ricity agency.Sias 588 F.2d at 693-94. €&hCity argued on appea
that Sias could not assert a retaliationroldnecause the trial cdumade no finding of
actual Title VIl discrimination.Id. at 694. The Ninth Circuit dagreed. It noted that thg
trial court had in fact found &s’'s “discharge to have racial implications because S
complained of discrimination against hand other Mexican-Americans in employme
and promotion,” and held thbkecause his “opposition wasseal on a reasonable belief
that unlawful discrimination had occurredaSiengaged in protected activity and col
assert a claim for retaliationld. at 695-96. Other Ninth @iuit cases have confirmeq
that a “reasonable belief” thte complained4oconduct violates Title VII will support a
retaliation claim. See Jurado v. Eleven-Fifty Cor@13 F.2d 1406, 1411 (9th Cir. 1987
(“opposition based on a reasonab#dief that the order is digminatory is protected.”);
E.E.O.C. v. Crow Zellerbach Corp.720 F.2d 1008, 1013 (9th Cir. 1983) (same)

In Learned the plaintiff sued the i§/ of Bellevue under an insurance statute for
prior workplace injury. Learned 860 F.2d at 930. Aftefiling suit, Learned was
harassed at work and fildiree complaints ith the state’s human rights commissio
over the course of a year, the first allegdigcrimination based ophysical and mental
limitations and the second and thialleging retaliatory conductd. at 932. In his first
complaint, Learned alschecked a box alleging aokation of Title VII. 1d. The Ninth
Circuit affirmed the dismissalf Learned’s retaliation clairnecause he had never allegg
“that he ever opposed any disamation [under Title VII].” Id. The court stated that
employees charging retaliation under secti6@(2-3(a) need not @ve that the opposed

conduct actually violates Titlgll, but “the opposed conduchust fairly fall within the

AY%4

bias

N

2d

protection of Title VIIto sustain” the claim.ld. (emphasis added). Because Learned

opposed “what he believed was discrintioa based upon physical and ment
limitations only,” he ould not have reasonably believed the City violated Title VII
that basis.ld. As a result, his retaliation claim failed.

In Moyo v. Gomez32 F.3d 1382, 1385 (9th Cir. 949), the Ninth Circuit seemed

to depart fromLearnedwhen it explained that “[a]n eneous belief that an employe
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engaged in an unlawful employment practisereasonable, andhids actionable under
8 704(a), if premised on a mistake madgaod faith. A good-faitimistake may be oneg
of fact or of law.” Id. at 1385. IrMoyq, a prison guard alleged knas fired for refusing
to discriminate against black inmatesld. At issue was whether inmates wel
“employees” under Title VII.Id. The Ninth Circuit reversed sinissal of the retaliation
claim for three alternative reasonkl. at 1385-86. First, Moymay have been able tq
plead his claim so as not to raise thesiion of whether inmates were employelkek.at
1385. Second, Moyo may have been able to proveirth@tes were employeedd.
And third, even if the inmasewere not employees, Moyo stitbuld have “begn] able to
state a retaliation claim if he could show that his belief that an unlawful employi
practice occurred . . . was otherwise ‘reabtma The reasonableness of Moyo’s beli
that an unlawful employment practice occurred [was to] be assessed according

objective standard — one that makes duenaiae, moreover, for the limited knowledg

possessed by most Title VII plaintiffs about faetual and legal bases of their claims|

Id. at 1385-86.

The Court findd_earnedandMoyoto be inconsistent. Undéearned complaints

about conduct are not protected for purgos€ a retaliation claim unless the condupt

“fairly fall[s] within the protection of Title VII..” Learned 860 F.2d at 932. Unde]
Moyo, the conduct need not “fairly fall” withifitle VII. It can fall outside Title VII so
long as the plaintiff hatimited knowledge and simpimade a mistake of lawMoyo, 32
F.3d at 1385.

For three reasons, the Court concludes that it should fdleavnedrather than
Moyo. First, the Ninth Circuit has $tructed that the earlier cadee@rned controls over
the later inconsistent casBldyo because the panel that désul the later case had n
authority to overrule Ninth Circuit precedenKoerner v. Grigas328 F.3d 1039, 1050

(9th Cir. 2003) (“We begin by stating thenlg-standing principle that, ‘as a general rule,

one three-judge panel of this court cannobrsider or overrule the decision of a priq
panel.”) (quotingUnited States v. Gaw67 F.2d 322, 32{®th Cir. 1992));SmithKline
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Beecham Corp. v. Abbott Lapg59 F.3d 990, 992 (9th €Ci2014) (O’Scannlain, J.,
dissenting);Fluck v. Blevins 969 F. Supp. 1231, 1236-37 (D. Or. 1997) (“When ty

Ninth Circuit panel decisionsoaflict, the trial court ordinarily follows the older case.

That is because one NinthrQiit panel cannot overrule ahet; only an en banc cour
can overrule the prior panekdsion, at least in the absenof a change in controlling
authority.”) (citing cases). Secanithe inconsistent statementMoyo can be viewed as
dictum because it was one of three diffenes@isons the court gave for its rulinigloyo,
32 F.3d at 1385-86. Third, idinth Circuit decision has citeldloyo for the proposition
that mistakes of law can support a retaliation claim, while the Ninth Circuit has reite
Learneds holding that complainedf conduct must “fairly f&’ within Title VII to
constitute protected activity for pawses of a retaliation claimSee E.E.O.C. v. Go
Daddy Software, Inc581 F.3d 951, 967 (9th Cir. @9) (Noonan, J., dissentingjfucky
v. Dep’t of Educ.283 Fed. Appx. 50F05 (9th Cir. 2008)Sherrill, 621 Fed. Appx. at
392;Dorn-Kerri v. Southwest Cancer Car@85 Fed. Appx. 64344 (9th Cir. 2010).
Applying Learned the Court must grant summary judgment on Mang
retaliation claim. As noted above, the paosamtheory does not fairly fall within the

protection of Title VII. Federal courts @ely hold that workplace favoritism of &

romantic partner is not sex-based discrirtioraunder Title VII. Maner therefore did not

have an objectively reasonable belief tBafendants’ conduct glated Title VII. See
Dorn-Kerri, 385 Fed. Appx. at 644 (“Summajydgment was propeon the Title VII
retaliation claim regardingllaged unlawful billing practicebecause Title VII does not
cover billing practices.”);Sherrill v. Blank No. CV-13-00266-UC-RCC, 2013 WL
11312398, at *2 (D. Ariz. Now26, 2013) (“Title VII's antiretaliation provision does not
make actionable retaliation against an empldiiaeis not engaged iprotected activity’
within the meaningf Title VII.”); Padilla v. Bechtel Const. CoNo. CV 06 286 PHX
LOA, 2007 WL 1219737, at *6 (D. Ariz. April 25, 2007) (“[N]o retaliation claim exis
under Title VIl for an employer’s refusal tehire an employee for reporting safet

violations to the EEOC. Elimination of safeviolations in employment does not ‘fairly
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fall within the protection ofTitle VIl to sustain a claim of unlawful retaliation.
alsoWilson v. Delta State Univ143 Fed. Appx. 611, 613t{bCir 2005) (applying the

kee

“reasonable belief” standard for establishprgtected activity andismissing retaliation
claim based on oppositida paramour favoritism).

C. Motion to Seal.

The parties jointly move to seal por® of Maner's Response to Defendant
Motion for Summary Judgment, Maner’'s Contraiey Statement of Facts, and exhibil

in support of Maner's Response Dignity Health. Doc. 84. Pursuant to the Court

protective order (Doc. 41), Dignity Healthas designated as confidential certain

deposition testimony and documentmcerning a non-party former employee. Doc. §
Because the documents are attached ulispositive motion, the parties must sho
compelling reasons for sealing thefAintos v. Pac. Creditors Ass’805 F.3d 665, 677-
78 (9th Cir. 2010).

The identified portions contain senséivinformation about the employee, h

relationship to Dignity Health, and aspectdagnity Health’s business. Given the harm

that could come to this former employeeddnignity Health ifthe information were
revealed, the Court will grant the parties’ resfu® file the identified documents unde
seal.
IT IS ORDERED:
1. Defendant’s motion for summgjudgment (Doc. 80) igranted.
2. The parties’ joint motion to fildocuments under seal (Doc. 84yranted.
The Clerk of Court shall accept fatifig under seal the document lodge
on the Court’s docket as Doc. 85.
3. The Clerk of Court shall termiratthis matter and enter judgmer
accordingly.
Dated this 10th day of October, 2018.

Dol & Cuplee

David G. Campbell
Senior United States District Judge

S

S

7

S

34

W

S

It




