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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Fabian Hernandez, et al., No. CV 16-03689-PHX-DGC (BSB)
Plaintiffs,
V. ORDER

Charles L. Ryan, et al.,
Defendants.

Plaintiffs, 10 men who werérmerly incarcerated irthe Arizona State Prisor
Complex-Eyman, Cook Unitbrought this action againstultiple Arizona Department
of Corrections (ADC) employees, includirigirector Charles Rgn, Deputy Warden
Jeffrey Freeland, Assistant Deputy Wardemr8ton Thielman, 31 ccectional officers
and members of the ADC Tactical Support Uaiid 7 officers involved in security an(
criminal investigations. (Doc. 43.) Plaintiffs allege violdons of their constitutional
rights under 42 U.S.C. 88 1983 and 198Hl. {1 101-113.) Before the Court are Stg

Defendants’ Motion to Paally Dismiss Plaintiffs’ Second Amended Complain

' Plaintiffs are Fabian Hernandez, JuseArtiaga, David Damils, Jesus Garcia

Paul Harris, Nathaniel Hooks, Vincent®ngoria, Guy Snider, Brandon Wilson, and

Christopher Henderson. (Doc. #3.) Hooks and Snider as#ll in custody, Wilson has
passed away, and all other Plaintiffs have been releakky. (

? Plaintiffs initiated this lawsuit throligcounsel in Mariopa County Superior
Court in June 2016. éDOC' 1, No. CVi#B008290.) In Octewer 2016, Defendantg
removed the case to federal couit.)(
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(Doc. 44§ and Defendant Steven Dingmaniotion to Dismiss Second Amended
Complaint. (Doc. 45.) Thedmirt will grant in part and denwy part State Defendants
Motion and deny Dingman’s Motion.
l. Federal Rule of Civil Procedure 12(b)(6)

A Rule 12(b)(6) motion to disiss tests the legal sufficiey of the claims alleged
in the complaint. lleto v. Glock, Ing. 349 F.3d 1191, 1199-1@0(9th Cir. 2003).
Dismissal of the complaint, any claim within it, may b&ased on either a “lack of 3
cognizable legal theory’ othe absence of sufficient ¢&s alleged under a cognizabl
legal theory.” Johnson v. Riverside Healthcare Sys., bB4 F.3d 1116, 1121-22 (9tl
Cir. 2008) (quotingBalistreri v. Pacifica Police Dep't901 F.2d 696, 699 (9th Cir

1990)). In determining whethea complaint states a claim under this standard, the

[97)

—

allegations in the complaint are taken as true and the pleadings are construed in the li

most favorable to the nonmovar@utdoor Media Group, Inc. v. City of Beaumob®6
F.3d 895, 900 (& Cir. 2007).

A pleading must contain “short and plain statementthie claim showing that the
pleader is entitled to relief.” Fed.R.CR.8(a)(2). But “[s]pecific facts are not
necessary; the statemenedeonly give the defelant fair notice of what . . . the claim i
and the grounds upowhich it rests.” Erickson v. Parduys551 U.S. 89, 93 (2007)

[92)

(internal quotation omitted).To survive a motiorto dismiss, a comgint must state a
claim that is “plausible on its face Ashcroft v. Igbal556 U.S. 662, 678 (200%ee Bell
Atlantic Corp. v. Twombly550 U.S. 544, 570 (2007). “Blaim has facial plausibility
when the plaintiff pleads fagal content that allows theourt to draw the reasonabl
inference that the defendantieble for the misconduct allegedIgbal, 556 U.S. at 678.

117

()

% State Defendants are Joseph Andredese Barnet, Michael Berlanga, Eri
Bossom, Jason Buchholz, Brent Burtsfiekerdinand Carusd3rian Cooper, Jeffrey
Freeland, Laura Gilboy, Micah Graham, He@ullion, Richard Jonson, Jamie Llamas
Todd Masterson, Quay Porto, Matthew Sanchez, Mlzew Snare, Simnon Thielman,
William Webster, Michael Wieden, Scott Wilsamnd Robert Winfrey. (Doc. 44 at 1.)
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In ruling on a motion tadismiss, a court’s review is normally limited to th
complaint itself, but a court may considdocuments attachetb the complaint,
documents incorporated by reference in thenglaint, or matters of judicial notice
United States v. Ritchi&42 F.3d 903, 907 (9th Cir. @8). Documents not physically

attached to the compldimay be considered if their aettticity is not contested and “the

plaintiff's complaint necssarily relies on them.Lee v. City of L.A.250 F.3d 668, 688
(9th Cir. 2001) (interal quotation omittedseeMarder v. Lopez450 F.3d 445 448 (9th
Cir. 2006).
Il. State Defendants’ Motion to Partially Dismiss

State Defendants argue that some ofitligvidual Plaintiffs fail to sufficiently
state Eighth Amendment claims for excessioece. (Doc. 44 a¥—6.) Defendants
further argue that Plaintiffs fail to state supervisory-liability claims against Freeland
Thielman. [d. at 6-8.)

A. Eighth Amendment Claims

1. GoverningStandard

Under the Eighth Amendment, a defendianiiable for use of excessive physicd
force against prisonersWilkins v. Gaddy559 U.S. 34, 37 (20)0 To state an Eighth
Amendment claim, a plaintiff must allege thihe use of force waan “unnecessary ang
wanton infliction of pain.” Jeffers v. Gomez267 F.3d 895, 910 (9th Cir.2001). A
plaintiff must allege facts that, if provemjould establish that mon officials applied
force “maliciously and sadistically to causerhd rather than in a good-faith effort tq
maintain or restore discipline.Hudson v. McMillian 503 U.S 1, 7 (1992). In
determining whether the constitutional line has been crossed, courts may consid
need for application of forcéhe relationship between thaged and the amount of forc
used, the extent of injury inflicted, the threat reasonably perceived by the respo
officials, and any efforts made to temper the severity of a forceful respdtseNot
“every malevolent touch by a prison guard givese to a federal cause of action

Hudson 503 U.S. at 9. “The Eighth Amendntenprohibition of ‘cuel and unusual’
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punishments necessarily excludes from constitutional recognition de minimis us
physical force, provided that the use of is not of a sort repugnant to the conscier
of mankind.” Id. at 9-10.

The Eighth Amendment does not excludéility for officers who stand by when
another uses excessive forceOfficers have a duty tantercede — a constitutiona
violation by a passive officestanding by is no different @n a violation by an officer
delivering blows. See United States v. Kqds¥t F.3d 1416, 1447 26 (9th Cir. 1994)),
rev’d on other grounds518 U.S. 81 (1996 unningham v. Gate229 F.3d 1271, 1289
(9th Cir. 2000);Robins v. Meechan60 F.3d 1436, 1442 (9t@Gir. 1995). Further, an
excessive force claim may stilelieven if a plaintiff does ndiave a clear recollection of
the defendants’ exact actions that caused injury, or if a plaintiff cannot identify
specific defendant officers who assaulted hifee Santos v. Gate287 F.3d 846, 851
52 (9th Cir. 2002) (the fact & the plaintiff had no cleaecollection of the defendants
exact actions that caused his alleged injudeknot preclude the plaintiff's excessiv
force claims as a matter of lavRutherford v. City of Berkeley80 F.2d 14441448 (9th
Cir. 1986) (where the plaintiff could nadentify the defendanofficers who punched
him, but he alleged that they were amdhg five officers asund him when he was
beaten, a jury could reasonably infer that tefendant officers were participants
punching and kicking the plaintiffgbrogated on other grousdoy Graham v. Conngr
490 U.S. 396 (1989).

2. SecondAmended Complaint

Plaintiffs’ claims arose during their conément at the Cook Umnin June 2014.
(Doc. 43 1 3.) The Secodanended Complaint sets farthe following allegations:

On June 9 and 10, 2014, the Tacti8apport Unit (TSU) conducted an operatia
that was ostensibly a Quarterly Searchd. {1 4, 38.) The operation’s mission was
achieve a “full compliancesearch of the Unit. Id. { 72.) Approximatg 40 to 45 TSU
officers participated. Id. §19.) The identities of albarticipating TSU officers is

presently unknown becausdficers disguised their idemies during the operation by
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refusing to identify themselves to Plaffgiupon request; by removing their names a
badge numbers from their unifosnprior to the operation; ary requiring Plaintiffs and
other victim-inmates to keepédin chins on their absts throughout the ofaion so as to
make it difficult for the inmges to see around themld.(11 20, 70(c) & (g).) Also, when
the TSU Defendants entered the Unit, they vwal@ved to bypass the required check-
process at the main control roontd. (f 70(a).)

On each of the two days, June 8dalO, 2014, the TSWefendants ordered

Plaintiffs and other victim inmates out of their celldd. ([ 38) Plaintiffs and the other

inmates were wearing only their undeay, T-shirts, and shower sandall.)( The TSU
Defendants ordered the inmates to standairsingle-file line outdoors, where th
temperatures exceeded 100 degrees,owttlshade or any UV protection.ld( { 39.)
Various TSU officers were giving orders, whited to conflicting ordes and confusion.
(Id. 1 40.) Some of the inmates requested atatibn as to which aers to follow. d.

1 41.) In response, one or more TSU DdBnts would assault the inmates, often frg
behind. [d. {1 42.) Once all the inmates were stagdoutside in a line, various inmate
were assaulted by TSU Defentafor no reason or for reasossch as standing too fa
from the next inmate in linefailing to keep one’s chimn his chest, or not moving
quickly enough. 1¢. 19 44-48.)

During the operation, the inmates were pthén handcuffs behind their backs

(Id. 1 68.) The TSU Defendants used K9s dutiregr assaults on Plaintiffs and the oth
inmates. Id. 1 58.) The assaults on victim intes included “take downs,” after whick
victim inmates were placed face down on th# while cuffed and, irsome cases, left in
this position for over two hours slgite the high temperaturedd.(Y 72(a).) Eventually,
Plaintiffs and other victim imates were escorted to tBay Room, near the showers
where the TSU Defendantsasehed each inmate. Id( 50.) Much of the abuse
occurred in the shower area, evh there is limited use of security cameras purported|y

protect inmates’ privacy. Id. 1 70(f).) Throughouthe operation,TSU Defendants
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repeatedly used expletives and profandgpd referenced the nature of Plaintiff$
convictions, some of which include sexual offenséd. {(ff 37, 85.)

Several Plaintiffs and other inmates regd medical attention for the injuries
caused by the TSU Defendantsld. (f 61.) But when Plaintiffs and other inmates
requested medical attentiothe TSU Defendants requiredathbefore being taken tg
medical, an inmate had to make a statenaot a video recordethat the inmate had
assaulted the TSU Defendantsld. (] 62, 66.) As a result, several Plaintiffs were
coerced to refuse medical att®n despite their injuriesand other Plaintiffs complied
with the demand to provide a false recordatement because thigjt they could not go
without medical attention.Id. 11 63—64.)

During the operation, TSU Defendantszed “nuisance contraband,” including
TVs, stereo equipment, hobby crafts, clothibignkets, etc. from more than 200 inmates.
(Id. 1 72(g).) More than 9 truakdds of seized property were removed from the facility
following the 2-day operation, and much oé tbeized property was disposed of contrary
to ADC policy. (d. T 72(i) & (j).)

3. Plaintiffs’ Allegations Subject to the Motion to Dismiss
a Hernandez

Plaintiff Hernandez alleged that TSU offrs came into his housing area yelling
directions to strip to boxem@nd shower shoes, and he vdagcted to take off his long-
sleeved shirt. (Doc. 438B.) As he was trying t@omply, he receive conflicting
instructions; he was assaulted and sufferedigguo his knees and back, which continlie
to cause significant pain; and kaffered cuts to his left fearm, scratches to his head
and knees, injury to his lower back aatkes, and numbness in his left hanid. {f 88—
89.) State Defendants argue that theseyatiens inadequatelglead how and why the
alleged assault constituted force that wasssiedand malicious anthat Hernandez fails
to allege that the force usedhs unjustified by the circustances. (Doc. 44 at 4.)

Plaintiffs attach to their Respons®pies of grievanca&locuments Hernandez

submitted about the incident. ¢b. 50, Ex. A.) In his grieveces, Hernandez stated that
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he had just taken off his lorgleeved shirt and was walking the back ofthe line as
ordered when an officer smackieitn in the back of the headDoc. 50-1 at 7, 9.) Then
another officer grabbed Hernandez and steth him down on the topf a small garbage
can, cuffed him, and elbowed him in the back of the hedd.) (Officers picked
Hernandez up by the arms and brought him datsvhere they forced him to his knee
and then shoved his face in the dirtd. The officers yelled obscenities at Hernand
and kept calling him a “faggot piece of shit.td.j The officers kickedirt in his face
and left him lying there for 15-20 minutedd.§

The grievances were not attached ® $econd Amended Comamt, but they are
referred to in the pleading. Plaintiffs allege that they participated in the prig
grievance process and submitted to the adimative resolution of their claims
(Doc. 43 1 99.) Plaintiffs aliggee that they were not proed any information as to thg
resolution of their grievances against theadfs, and that Defendants repeatedly den
their administrative pleas for redress.ld. (112, 100.) Plairffs also allege that
approximately 55 victim inmasefiled or attempted to fileomplaints against the TSU
Defendants for violently assaulting them with cause, but an internal investigatic
concluded that all 55 complaints were unsabBated due to lack of evidenceld.(
19 60, 74.)

Hernandez’'s grievances are central ® d¢laim. They set forth facts supporting

essential elements of an Eighth Amendnexdessive force claim, and State Defenda
do not object to the grievance docunsenr contest their authenticity.SéeDoc. 55.)
Accordingly, the Court will consider the documentSee Marder 450 F.3d at 448;
Ritchie 342 F.3d at 90&ee also Clinton v. Luk&lo. CV 08-4179-DOCOP), 2010 WL
114208, at *5 (C.D. Cal. Jan. 8, 2010) (although the pisngrievance documents were

not attached to or rafenced in the complaintihe district court took judicial notice of the

grievances submitted with th®aintiff's response to thenotion to dismiss because th

plaintiff's deliberate indifference claimecessarily relied othe grievances).
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Taking Hernandez's allegations asiey he was complying or attempting to
comply with orders, he posed tireat to the officers or loér inmates, and there was no
exigency or need to restore order. And g#icers hit and elbowed Hernandez in the
head, slammed him onto a garbagan, and shoved him facesfiinto the dirt while he
was cuffed. In the circumstances allegedHaynandez, there was no need for forSee
Spain v. Procunier600 F.2d 189, 195 (9th Cir919) (officers may use force only in
proportion to the need in easthuation). Further, the officg' alleged use of profane and
obscene language with references to thieireaof Hernandez's convictions could be
found to manifest a malicious intent to peinHernandez. (Doc. 43 11 37, 85.) The T$U
officers’ alleged affirmative steps to hidesthidentities from Plaintis also suggest the
intent to cause harm in a malicioasnner and to avoid punishmentd. (f 70(a), (c),
(e)-(g).) Hernandez's and the Second Amen@erhplaint’s allegations are sufficient to

state a plausible claim for excessive for&ate Defendants’ Motion to Dismiss will b

19%

denied as to Hernandez’s claim.
b. Artiaga

Plaintiff Artiaga alleged that he was asked twice during th operation; he wasg

hit in the back of the head and chest, and he was hit with a fist in the back. (Doc.|{Y -
90.) He alleged that he suffered injuries and paid.) (State Defendants argue that
these allegations are insufficient because fadyto specify why Artiaga was assaulted
and whether the attack waspwmavoked. (Doc. 44 at 4.)
In their Response, Plaintiffs contend thia allegations in the rest of the Second
Amended Complaint—which concern all ctim inmates, including Artiaga—are
sufficient to show that the assaults occurred without prdigrta (Doc. 50 at 7, citing
Doc. 43 1 38.) Plaintiffs ab attach copies of grievaex Artiaga submitted about the
incident. (Doc. 50, Ex. C.) In his grievancéstiaga stated that on June 10, 2014, he
was assaulted twice by the TSU team. (Docl%®-37.) He was in line formation whep
Defendant Sanchez struck himtire back of his head for hbaving his chin all the way

to his chest. Id. at 35, 37.) Artiaga was then standindine with hiseyes closed when

-8-
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he was hit very hard with a fist in the ddie of his back for nobeing closer to the

inmate in front of him. I¢l. at 37.)

Artiaga’s grievances were incorporatby reference into the Second Amende

Complaint, and Defendants do not objectotodispute their authenticity. His clain
necessarily relies on the grievanc&ee Leg250 F.3d at 688.

Artiaga fails to specify the extent of thguries he suffered as a result of the TS
officers’ conduct, but that does neid the Eighth Amendment inquirgee Hudsorb03
U.S. at 7, 9. TakindArtiaga’s facts as true, along twithe other facts pleaded in th
Second Amended Complaint, Argia did not act aggressively or pose a threat to offig
or other inmates and there was no riot oesgancy necessitating a forceful respons
These allegations belie any claim that Defenslaffficers’ striking of Artiaga in the head
and back was done in a goodtliaeffort to restore or matain order. Artiaga’s and the
Second Amended Complaint’s allegations audficient to state glausible claim of
excessive force, and State Defendants’ MotioDitmiss will be denied as to his claim.

C Garcia

Plaintiff Garcia alleged that he sufferfdm the use of exssive force during the
operation and suffered physical injuries asesult. (Doc. 43 § 92 State Defendants
contend that Garcia’s allegations are conclusory and insufficient to state a claim, ar
there are no other facts asserted in teeo8d Amended Compldithat specify how
officers employed excessive feron Garcia. (Doc. 44 at 5.)

In their Response, Plaintiffs asseahat when readinghe Second Amended
Complaint as a whole, the aligtions are sufficient to shatlvat Garcia, along with othe
Plaintiffs, was the victim of a mass assaby TSU officers; that the assault wa
unprovoked; and that the TSU officersvgaconflicting orders and then assaultq
Plaintiffs when they sought clarification(Doc. 50 at 8, citig Doc. 43 {1 38-42.)
Plaintiffs also attach gnence documents that Garcsabmitted about the incident
(Doc. 50, Ex. D.) In his grievances, Garogported that a TSU officer grabbed him f

the neck and shoulders and slammed him ¢dfltior, which caused jary to his finger,

-9-
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and that TSU officers used excessive forcanduthe operation. (Doc. 50-1 at 41, 44|

Garcia stated that he continues to haveblems with his back and neck—including

stiffness, pain, and spasms—and he doe&ae full range of motion in his fingerld(
at 43.)

Garcia’s grievances were incorporatley reference intdhe Second Amended
Complaint, and Defendants do not objectotocontest their authenticity. His clain|
necessarily relies on the grievanc&ee Leg250 F.3d at 688.

ConstruingGarcia’sallegdions as true, there was no riot or emergency requirin
forceful response by TSU ofers; the officers’ assaults dtlaintiffs were unprovoked,;
Garcia was slammed to the fldoy a TSU officer; and, asrasult of the assault, Garcig
continues to suffer pain fromjury to his back, neck, andnfjer. Taken as a whole, th
Second Amended Complaint and grievanceudoents contain sufficient facts for th
Court to infer that the TSU officer who slaed Garcia to the floor used unnecessg
force without provocation.See Igbgl556 U.S. at 678. Thdlegations are sufficient to
state a plausible excessive force claim, State Defendants’ Motion to Dismiss will by
denied as to Garcia’s claim.

d. Longoria

Plaintiff Longoria alleged that he wassed officers using excessive force {

another inmate, and officers instructed Longaa go around the inmate. (Doc. 43 91

When Longoria asked oto do so, he was tbwn to the ground; his head was pushed

the ground; and he was subjected to profaaitygt expletives related to the nature of hi

conviction. (d.) Longoria alleged that he wasethtaken to medical and was aga
subjected to excessive foregnen he was slammed to the ground a second tirak)
State Defendants argue that, without madrengoria’s allegations fail to state al
adequate claim and that alleged use of pitfamd expletives by fiters do not support
an Eighth Amendment violation. (Doc. 44 at5.)

With their Response, Pldifis attach copies of grievance documents Longo

submitted about the incident. @¢b. 50, Ex. B.) In his grievee, Longoria stated tha
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p -

when he was in a single file Bnan inmate in front of hiwas thrown to the ground, anc
an officer ordered Longoria to go arounce tincident. (Doc. 50-1 at 25.) When
Longoria asked “which way,” the officer draed him by the back of the neck and arm,
pushed him, and then threw him to the ground.) (The officer toldLongoria to keep
his head down, and the officeushed his headown into the groun@ couple of times,
resulting in a large lump abevLongoria’s right eye. Id.) The officer cuffed Longoria
and took him outside and forced him to the ground in the dult) Officers threatened
to harm him if he moved, they called him a “chomo [child molester],” and they kigked
dirt in his fact. [d.) Longoria stated that he domued to keep his mouth shutld.j
Then, the officers pickedim up and took him to medictd be checked by a nursdd.j
When he left medical, he was walking whéeficers again forced hinto the ground with
his face in the dirt. I¢.) Longoria stated that he stdbntinued to keep his mouth shut.
(Id.) After he got a headaclad began to feel sleepy, hgoria was taken to medica|
again where a nurse checked his vitals, his right eye, and bruiseddips. (
Longoria’s grievances are incorporatly reference into the Second Amended
Complaint, and Defendants do not objectotodispute their authenticity. His claim
necessarily relies on the grievanc&ee Leg250 F.3d at 688.

The allegations in the Second Anged Complaint and dngoria’s grievance

—*

show that Longoria was complying or attemg to comply with orders, he did not ag
aggressively or talk back to the officerand there was no engency or riot that
necessitated a forceful response from the DHiders. Defendant officers nonetheless
threw Longoria to the groundnd pushed his head intlbe ground on two occasions.
Verbal harassment, by itself, does nmiate the Eighth AmendmenKeenan v. Ha|l83

F.3d 1083, 10929th Cir. 1996) (verbaharassment does not gatn Eighth Amendment
claim). But Defendant officers’ expletivesd reference to the tume of Longoria’s

conviction as they we employing unnecessary forceutd be found to manifest g

malicious intent to punish himln short, the allegations asefficient to state a plausible
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excessive force claim, and State DefendaMstion to Dismiss will be denied as t@
Longoria’s claim.

e Wilson

In the Second Amended Comipla Plaintiffs assert that Wilson was a Plaintiff

who was housed in the Cook #ym June 2014, and that heas released from custody

and then died in a vehicle accident. (D48 1 3, 97.) There are no other allegatigns

that mention Wilson or assert what happd to him during the TSU operatiorSeg id).

D
o

State Defendants argue that because Wilson doeassert any facts related to allegg
unconstitutional conduct, his or his estate’smlahould be dismissed. (Doc. 44 at 6.)

In their Response, Plaintiffs do notspend to State Defendants’ argument that
Wilson fails to state a claim. SéeDoc. 50.) Instead, Plaifis assert that Wilson is
deceased and counsel needdlittahal time to attempt to identify an individual to
represent his estate and be substitatethe real party in interestld(at 8-9.) They rely
on the Ninth Circuit’s holding idones v. Las Vegas Metropolitan Police Departniient
the proposition that, under Federal RuleCofil Procedure 17, a court may not dismiss
an action for failure toprosecute in the name of theal party ininterest until a
reasonable time has been allowed for substitutidd. af 9, citing 873 F.3d 1123 (9th
Cir. 2017).)

In Jones the plaintiffs were the deced&n parents who brought Fourth

Amendment excessive force claims againstyapolice department and officers, but did

not assert the claims as execubto administrator of the decedent’s estate as required.

873 F.3d at 1128. The district court gethsummary judgment to the defendarits.at

1127. On appeal, the Ninth Circuit fourtdat the district ocurt correctly granted
summary judgment on the d$ia that there was no proper plaintiff for the Fourth
Amendment claims, but held thRule 17 required the district court to give the plaintiffs
a reasonable opportunity to cure their errtat. at 1128-29. Notablythere were viable

Fourth Amendment excessiverce claims alleged idones the claims stvived to the

A1

summary judgment stage the district court, and the hth Circuit determined that therg
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was a question of fact whether the defend#ficers’ actions were unreasonablel. at
1130-31.

Here, the Court does not reach the tjoasof whether a claim is brought by th
proper party or whether Rule 17 applies beeahere is no underlying claim. Plaintiff
fail to assert any allegations that couléysibly support an excessive force claim |
Wilson or his estate. Accordity, Defendants’ Motion to Disiss will be granted as to &
claim that TSU Defendants usedcexgsive force against Wilson.

B. SupervisorLiability Claims

1. GoverningStandard

“A supervisor is only liable for constitutional violations of his subordinates if

supervisor participated in or directed thelations, or knew of the violations and faile

to act to prevent them. There is no @sgeat superior liability under [8]1983Taylor

v. List 880 F.2d 1040, 1045 (9th Cir. 198%ge Igbal 556 U.S. at 676 (“[b]ecause

vicarious liability is inapplicable to . . . 8983 suits, a plaintiff must plead that ea¢

Government-official defendant, through ethofficial’'s own individual actions, hag
violated the Constitution”). “A showing thatsaupervisor acted, or failed to act, in
manner that was deliberately indifferent da inmate’s Eighth Amendment rights i
sufficient to demonstrate ¢hinvolvement—and the liability-of that supervisor.”Starr
v. Baca 652 F.3d 1202, 1206—@%th Cir. 2011). “[A] plainiff may state a claim agains]
a supervisor for deliberate indifference lwhsgon the supervisorknowledge of and
acquiescence in unconstitutional conduct g/ dni her subordinates[,]” and a sufficier
causal connection between his or heongful conduct and the violatiord.

The Ninth Circuit’'s holding irStarr illustrates the requirements for stating a clai
of supervisor liability. The plaintiff irbtarr alleged that the shéirknew or should have
known about the dangers in the jail amals deliberately indifferent to thenid. at 1204-
05. The plaintiff alleged that the sherreceived weekly reports from deputie
responsible for reporting deathad injuries in the jail; the sheriff signed a memorandl

that addressed continuing caitgional violations in the j& and the sheriff knew of a
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settlement agreement in a iticase where the inmate-pléiffs had sustained severg

injuries. Id. at 1209-12. The appellate court fouhdt the plaintiff stficiently alleged a
deliberate indifference supervisor liability ecfaagainst the sheriff because the compla
included detailed factual allegations that plausibly sugdeasie sheriff “acquiesced in
the unconstitutional conduct of his subordisa@nd was thereby deliberately indiffere
to the danger posed to Startd. at 1204-05, 1216.
2. Freeland

State Defendants argue thiaintiffs fail to state a claim against Freeland beca
they do not identify tb specific unconstitutional condutiat Freeland knew about, the
fail to allege that Freeland specifically ordgrany particular officeor officers to use
excessive force against a particular prisoaed they fail to specify which individua
Plaintiffs claim to have éen injured by Freeland’s conduct. (Doc. 44 at 8.)

In the Second Amended Complaint, Pldis’ allegations include the following:

» Freeland, as the Cobkit Deputy Warden, has a dutg supervise officers
(Doc. 43 1 9);

 during the June 9 and 2014 operation, there weneimerous instances of TSU
officers using excessive force on Plaintiffsthgey attempted to ocoply with officers’
orders—including punches andikes to the back, headn@ neck; violent take-downs
knees slammed into backs, and extendqmbsxre to excessive &ewithout protection
(Id. 19 72(a), 90-96);

» Freeland was advised during the dameraof ongoing instances of excessi\
force by officersid. 1 10);

» Freeland participated in or withessedassaults on Plaintiffs and other inmat
on June 9 and 10, 201K (Y 26);

* Freeland had the opportunity to prévka violations but failed to do séd();
and

» Plaintiffs suffered injuries as a fesaf the TSU officers’ conduct during the
operation. Id. § 89-96, 112-113.)

Taking these allegations as true, the €oan infer that Freeland was aware of tf

operation on June 9 and 1012 at the Cook Ut that he knew officers were using
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excessive force as the op@gwa was occurring; and théie had the opportunity to stoj
the alleged violations, but diabt. Plaintiffs’ allegationglausibly suggest that Freelan
“acquiesced in the unconstitutional conduwidt his subordinates, and was therel
deliberately indifferent to the danger pdde” Plaintiffs during the operatiorStarr, 652
F.3d at 1204-05, 1216. Consequently, Rifissufficiently statea plausible claim for

supervisory liability against Freeland, an@t8tDefendants’ Motion to Dismiss will be

denied as to Freeland.
3. Thielman

Defendants argue that Plaintiffs’ allegeis are insufficient to state a superviso
liability claim against Thielmabecause Plaintiffs do not statéth particularity that she
personally participated in allowing certainganers to be in hot weather conditions th
subjected them to suffering, nor do Plaintifame themselves irelation to the hot-
weather claim. (Doc. 44 at 8.) As mentidna defendant’s personal participation in
alleged violation is not thenly avenue for supervisor bdity. Liability also exists
where the defendant supervisor refused to iteata the acts of others that the defenda
knew or reasonayplshould have known would selt in constitutbnal injury. SeeStarr,
652 F.3d 1202, 1207-08.

In the Second Amended Complaint, Pléis’ allegations include the following:

« Thielman, as the Cook Unit AssistBeputy Warden, had a duty to supervis
officers (Doc. 43 | 11);

 during the June 9 and 2014 operation, there weneimerous instances of TSU
officers using excessive force on Plaintiffsthey attempted to ocoply with officers’
orders—including punches andikes to the back, headne neck; violent take-downs
knees slammed into backs, and extendgmbsxre to excessive &ewithout protection
(Id. 19 72(a), 90-96);

» Thielman was apprisedtbé mistreatment and abusigonduct of the officers in
her charge. 14.);

« Thielman was involved in orchestrgtithe organized assaults and conspirg
against Plaintiffsig.);
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« on June 10, 2015, two officers voicezlrthoncerns to Thielman that it was too
hot and unsafe to leave inmsitlying in the dirt and, imesponse, Thielman left the
premises and never went to the yard to khmt the welfare of the inmates or make any
appropriate adjustmentkl( {1 72(d)-(e));

* Thielman deliberately failed to enstie safety of inmate within her care
during and after the operationd.( 72(f)); and

 Plaintiffs suffered injuries as a resulthaf TSU officers’ usef force during the
operation and as a result of officers forcingiRtffs to lie on their stomachs outdoors in
excessive heat.ld. 11 89-96, 112-113).

These allegations plausibly suggest thhtelman acquiesced in unconstitutional
conduct of her subordinates and was deltledyaindifferent to the danger posed tp
Plaintiffs during the operationSee Starr652 F.3d at 1204-05, 1216. State Defendants’
Motion to Dismiss will therefore be denied @sthe supervisor liability claim against
Thielman.

[ll.  Dingman’s Moti on to Dismiss

In the Second Amended Complainhdividual Defendant TSU officers are
collectively referred to as “TSU Defendayi and allegations involving the TSU
Defendants’ use of excessive force are set fabthve. (Doc. 43 § 1P Plaintiffs allege
that Dingman is a TSU officer and Corieaal Officer Il “who was positively identified
as having been a primary motivator ok tbrganized assault and conspiracy agaipst
Plaintiffs.” (Id. T 12(j).)

Defendant Dingman argues that becausen#figi fail to allege any specific actg
by him, the Court cannot draw a reasonainiierence that he is culpable for any
constitutional violations and all claims agaihsth should be dismisdge (Doc. 45 atl, 4-
6.) Dingman contends that under flabal pleading standard, @omplaint must allege
the identity of the particuladefendant responsible for specific acts that violatg a
plaintiff's civil rights, and this requiresarticulating which déndant did what to
whom[.]” (Id. at 3, quotingDupris v. McDonald Nos. 08-8132-PCT-PGR, 08-8133
PCT-PGR, 2010 WL 2348, at *3 (D. Ariz. Jan. 13, 2010).)
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Dingman relies on this Court's decision Fkerreira v. ArpaiQ where the
plaintiff—the personal representative of #ate of the decedent—brought state clai
and 8 1983 claims against nurmes employees at the coundyl, where the decedent hag
been assaulted by his new cell matel later died of his injuries.Id( at 6, citing No.
CV-15-01845-PHX-JA, 2016 WL 3970224, at *1, 6~(D. Ariz. July 25, 2016)). The
district court dismissed one of the defend&@sause the plaintiff merely pleaded that
worked at the jail and was atuty the day of the assaultietle were no facts indicating
that the defendant was involved in the decismplace the inmate ithe decedent’s cell,
that the defendant knew the inmate had bpkwed in decedent’'s cell, or that th
defendant was anywhere near the incideRerreira, 2016 WL 3970224at *6. The
district court found that the facts failed @stablish that the defendant was “an integ
participant in the actions & led to [decedent’s] death,” and the defendant’s ng
“appears nowhere in the pleadfacts, save for being nathas an employee who was 4
the [jail]” that day. Id., at *7. TheFerreira plaintiff argued that she was at a
“informational disadvantage” @he pre-discovery stage, part because she could ng
have known of the individual defendantsncuct until the jail released the investigatic
related to the incidentd. The district court rejected thatgument, finding that case lav
on which the plaintiff rked related to the prigbal standard; the plaintiff had receive
the jail's investigation report eight monthsefore filing the amended pleading; th
plaintiff was represented by counsel; areljen if there was some “informationg
disadvantage” and the plaintiff was given sdoeaefit of the doubto go along with the
specific facts pleaded, those facts were insficto state a plausible claim for relief 3
to the defendantld.

According to Dingman, # factual and procedural circumstance$anreira are
similar to the instant action bause Plaintiffs, who are reggented by counsel, do ng
name Dingman in any of the specific gigions in the Secomdimended Complaint and
Plaintiffs argue that they are at an ‘Gnihational disadvantage” at the pre-discove
stage. (Doc. 45 at 6-8.) In the Second Adexl Complaint, Plaintiffs assert that the
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have received investigation reports that arbeavily redacted thegre rendered useless
and, despite repeated requests under pubtiord laws for surviance footage of the
yard, recordings of interviews that wernducted, other videos, and copies
department policies, the ADC and the Sthtesre failed or refused to provide sug
records. (Doc. 43 {1 33-34, 79-83.)

Dingman contends thalgbal requires specific allegations as to what ea
defendant did and to whom. ¢D. 45 at 3.) But Dingman fails to address Ninth Circ
cases holding that excessive force clamey proceed even when the plaintiff cann
identify the defendant who assead him or allege the actios specific defendantsSee
Santos 287 F.3d at 851-5Rutherford 780 F.2d at 1448. There is no indication th
Igbal overruled these cases such that a pfhicannot state a clen for excessive force
unless a specific defendant canchb@nected to specific conduct.

Further, unlike the plaintiff inFerreira, Plaintiffs do notsimply allege that
Dingman was on duty at the prison the dayatiohs occurred. Rather, they specifical
allege that Dingman was one of the TSU adfs involved with th operation conducted
in the Cook Unit on une 9 and 10, 2014. Id¢ 11 12(j), 38.) Plaintiffs allege tha
approximately 40 TSU officers particigat in the operation where they assault
Plaintiffs and other inmasewithout provocation. I4. ¥ 19.) The allegations establis
that the operation and alleged excessiveefarcurred throughotite Cook Unit—in the
housing area, outside, and in thay Room near the showersld.(1{ 28-39, 50-51, 55,
70(g), 72(a), 88, 93.) Taking these facts as, titus plausible that Dingman, as one (
the TSU officers involved in the operation tinle Cook Unit on June 9 and 10, 201

either participated in using excessivacl against inmates or observed other T$

officers doing so and failed to interced8ee Koon34 F.3d at 1447 n.2%unningham
229 F.3d at 1289.

Accordingly, at this stage, Plaintiffs’lagations are sufficient to state an excess
force claim against Dingman, and his Motion to Dismiss will be denied.
111
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IT IS ORDERED:

(1) The reference to the Magistrate Judgeithdrawn as to State Defendant
Motion to Partially Dismiss (Doc. 44)nd Defendant Dingman’s Motion to Dismis
(Doc. 45).

(2) State Defendants’ Motion fartially Dismiss (Doc. 44) igranted in part
anddenied in part as follows:

(@) theMotion is granted as to the claim that TSU Defendants us
excessive force against Wilson; and
(b)  theMotion is otherwisedenied

(3) DefendanDingman’sMotion to Dismiss (Doc. 45) idenied

(4) Defendant Wilson is dismisseain this action without prejudice.

Dated this 30th day of April, 2018.

Nalb Gttt

David G. Campbell
United States District Judge
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