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nited States of America Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

IN THE MATTER OF: No. CV-16-03736-PHX-JAT
Alan N. Gagleard, Nancy D. Gagleard, BK NO. 2:14-bk-02552-BKM

Debtors. ADV NO. 2:14-ap-00338-BKM
Nancy D. Gagleard, et al., BAP NO. BAP No. AZ-16-1329

Appellants, Prev. Court. No. 2:12-cv-709
V. Prev. Court. No. 2:15-cv-290
United States of America,

Appellee. ORDER

Pending before the Court is the appeal\lain Gagleard and Nancy Gagleard (th
“Appellants”) from theBankruptcy Court for the District of Arizona (the “bankruptdg
court”). The United States (“Appellee”) has filed its response, (Doc. 12), to w

Court now rules on the appeal.

l. BACKGROUND
Bankruptcy Judge Martin found the facis follows, annoted for brevity and

relevancy to the issues on appeal:

“Alan and Nancy Gagleard owned and operated various
professional employer organizatis (collectively “PEOS”)

Appellants have filed their Reply, (Doc. 13javing considered the parties’ filing, the
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beginning in the early 1990s, including:

- Power PEO of Florida, Ind*PEO Florida”) (formed in
September 2001);

- Power PEO of Florida I, In€"PEO Florida 1”) (formed in
September 2001);

- Way To Go PEO, LLC (“Way to Go") (formed December
2003); and

- Texas Star Team, LLC (“kas Star Team”) (formed
August 2004).

The Debtors were: the sole officers, directors and

shareholders of PEO Florida and PE®rida I; the sole

officers, directors, and 75% ateholders of Way to Go; and

the sole officers and 75% owners of Texas Star. In all the

PEOs, Alan served as the company'ssident, treasurer,

and general counsel; Nancy served as the vice president and

secretary. Among other obligans of the PEOs, each was

required to withhold federahcome, FICA, and Medicare

taxes from employees’ saies and pay over those

withholding taxes to the IRSThere is no dispute that the

Debtors were “responsibfmrties”for paying taxes under the

Tax Code.

Under the authority of 26 U.S.C. 8§ 6672, the IRS
made the following assessmentgyainst the Debtors
separately for their willful fdure to collect, truthfully
account forand pay ovethe withheld income, FICA, and
Medicare taxes for the PEOs:

Assessment

Date Entity Period Amount
6/4/2010 Power PEO of Florida 4th quarter 2002 $113,637.60
6/4/2010 Power PEO of Flala 2nd quarter 2003 $59,524.43
6/4/2010 Power PEO of Flala 3rd quarter 2003 $15,594.73
6/4/2010 Power PEO of Fliela 1st quarter 2004 $58,965.94
6/4/2010 Power PEO of Florida 4th quarter 2004 $122,132.02
6/4/2010 Texas Star Team 2d quarter 2005 $12,310.90
6/4/2010 Power PEO of Fliaka | 3rd quarter 2005 $81,682.91
6/4/2010 Power PEO of Flala | 4th quarter 2005 $3,366.25
6/4/2010 Power PEO of Flordl 1st quarter 2006 $486,594.45
6/4/2010 Way To Go PEO 4th quarter 2004 $22,296.94
6/4/2010 Way To Go PEO 1st quarter 2005 _ $55,002.16

Total $1,030,908.33

Interest continues to compound daily on these amounts.
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For each of the PEOs, the Debtors had authority to
decide which bills the PEOwould pay. The Debtors
used two bank accounts, one at Wachovia and one at
Wells Fargo, for their PEOs. The Debtors opened the
Wachovia accounts under PEO of Flor{dacount number
ending in 8272) and the Wells Fargo account under Way to
Go (accounhumber ending in 4584). The Debtors used the
Wachovia account for receivables, issupaychecks, and
making tax deposits for PEO Florida and PEO Florida |
They used théWay to Go Wells Fargo account as a
general account for all their PEOs. From the WEHsgo
account, the Debtors paid the PEOs’ operating expenses.
The Debtors regularlyintermingled funds between the
Wachovia PEO Florida account and the Wells Fargo
Way To Go account. To wit, from December 31, 2006,
through September 1, 200%$2,250,508 was transferred
from the PEO Florida account at Wachovia to the Way to
Go account at Wells Fargo, and $813,849.80 was
transferred from the Way To Go account ttee PEO
Florida account. In roughly the same time period, the
Debtors caused paymenit®m the accounts as follows:
almost $70,000 to landlord Double A Investments for rent
(Ex. TT); almost $20,000 to Inter-Tel Leasing for
telephone and data services (Ex. UU); and well over
$600,000 to American Expse for both business and
personal credit card expenses. (Ex. VV-BBB).

Little about how the Debtors operated their
businesses appears to have changed after April 15, 2007.
Payments to key creditors remained consistent after April
15, 2017, in which time Way to Go issued- a significant
number of checks to three creditors: over $50,000 to
landlord Double A Investments for rent (Ex. TT); just over
$10,000 to Inter-Tel Leasing for telephone and data
services (Ex. UU); and almost $400,000 to American
Express for both business and personal credit card
expenses (Ex. VV-BBB). Significant cash was flowing in
and out of the PEOSs; from May 2007 to September 2007
there was roughly $2,000,000 in deposits into the
Wachovia account and over $2,000,000 in withdrawals
and checks. The transfers between the Wachovia and
Wells Fargo accounts continued as well, with just over
$1,300,000 transferred from Wachovia to Wells Fargo, and
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just over $575,000 going from Wells Fargo to Wachovia
(Ex. WW).

On December 15, 2006, Officer Jensen from the
IRS (unexpectedly) paid the Dirs a visit to discuss the
IRS’ assessments for unpaid taxes for PEO Florida 4th
quarter 2004; PEO Florida I@quarter 2005; PEO Florida
| 4th quarter 2005; PEO Florida | 1st quarter 2006; Way
To Go 4th quarter 2004; and Way To Go 1st quarter 2005.
The Debtors assert this was how they first became aware
of the assessments.

The Debtors, however, claim that even though they
were notified of the IRS’ position, they had reason to
believe it was in error, because 1) they had had
miscommunications and misapplication issues in the past
with the IRS and 2) their long-term, trusted controller,
Sandra Atteberry, quickly assured them all was in order.
Immediately after the meeting with Officer Jensen,
according to Alan, he met with Ms. Atteberry who told
him that the taxes had been paid. He then directed her to
send the information to Mr. Dietrich who would deal
directly with the IRS. Both Debtors testified that Ms.
Atteberry provided the documents to the accountant, but
they did not review the documents. . . . Though Alan
admits that he became suspicious that the tax(es) weren’t
paid within a few weeks othe meeting with Officer
Jensen, Alan and Nancy both testified that they didn’t
learn until April of 2007 that the reports (including bank
statements) that Ms. Atteberry had provided Mr. Dietrich
and which showed the tax payments, were fabricated.

Both Alan and Nancy testified that Ms. Atteberry
pled guilty to embezzlement in March 2010. . . .

Nancy testified that they closed the PEOs in May
2006 (six months before Of¢er Jensen's visit), after
finding out that the PEQO's insurance carrier would not
renew the PEOs workers' compensation coverage. The lack
of insurance, the Debtors claim, caused them to enter into
a marketing agreement ("Marketing Agreement”; Ex. 65)
with AMS Staff Leasing ("TAMS"). Nancy testified that the
Debtors transferred the PEOs' books of business to AMS
as part of the consideration for the Marketing Agreement.
According to Nancy, AMS requested that the Debtors use
the PEOSs' software to process the payroll for the AMS
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client company employees, explaining why payroll
payments were processed through the Way To Go LLC
operating account at Wells Fargo.”

Bankruptcy Court Under Advisement Order at 2—7 (hereinafter the
“Order”).

On April 3, 2012, Appellants brought an action in this Court requestin
refund of amounts they had paid toward the IR&S&672 assessments against the
Four months later, on August 3, 2012, thetebh States answeredd@ counterclaimed for
the outstanding balance on teemssessments. After the joes had completed discovery
including a deposition of Appellant Alan Glaard on November 12, 2013, the Unite
States moved for summary judgment on Haby 14, 2014. On February 27, 2014
Appellants filed a voluntary petition for relishder Chapter 11 gahe Bankruptcy Code,
which stayed the action pursuaatll U.S.C. § 362(a). Gimehe stay, this Court deniec
Appellee’s motion for sumnmga judgment without prejudice on May 12, 2014.

On April 18, 2014, Appellants filed amdversary proceeding in the bankruptd
court under 11 U.S.C. 8§ 505. The adeeyscomplaint soughta determination of
Appellants’ liability for the 8672 assessments as wellagslitional assessments relate
to Way To Go PEO. The parties complegewbther round of discovery, which included
second deposition of Alan Gagird on March 17, 2015. Thénited States again move(
for summary judgment oMay 21, 2015. Thebankruptcy courtgranted summary
judgment for the Unite@tates on the issue of “respilns persons,” ruling that under §
6672, Appellants were responsible foe trust fund payments at issue.

The parties agreed to schedule the foalFebruary 2016 in a stipulation filed ol

October 2, 2015. At what was supposed taheefinal pretrial hearing on January 11

2016, Appellants requested additional disxg\before trial commenced. The bankrupte

court allowed Appellants to brief their requesteopen discoverynd placed a February
10, 2016 hearing on the calendar to dsscthne issue and to set a new trial date.
Additionally, prior to the January 12016 hearing Appellants had filed a

affidavit to the bankruptcy court detailing Mr. Gagleard’s medical conditions.
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response, at the January 12 hearing the ropiky court directed Appellants to make

alternative arrangements for Mr. Gagleard wiifg at trial if anyhealth condition would

-

prevent him from taking the stand. The bankrumtoyrt also offered that if Mr. Gagleart
was unable to testify in pears, the parties could submit tesony from one or both of his
previous depositiongr he could submi declaration.

At the February 10, 2016 hearingetAppellants informed the bankruptcy court
that they would not be moving to reopesativery. The parties and the bankruptcy court
agreed on a trial date of May 11, 20Hawever, a little over a month later, Appellants
moved for a six-month continuance of theltrisppellants claimed that the continuange

was needed because Mr. Gagleard, due tenkidical condition, was unable to testify i

=)

person. The Appellants, in support of theiotion, submitted a letter from one of Mr.
Gagleard’s treating physicians, Dr. Joshud @bin. (Letter from DrJoshua Tobin to the
Honorable Brenda K. Martin (Mar. 23 26)). The letter described Mr. Gagleardis
condition as debilitating, and in it Dr. Tobirastd that “there is no possible way on eafth
[Mr. Gagleard] can take part in a depios or trial in any meaningful way.l'd. The
United States opposed the too, and on April 25, 201@he bankruptcy court deniec
Appellants’ motion for a continuance.

The trial began on May 11, 2016. Appelis brought their casprimarily using

Nancy Gagleard’s testimony. Appellants did oall any other witnesses, including Ala

-

Gagleard, and they did not submit Mr. gBaard’s deposition tésony or any other
testimony by Mr. Gagleard. The United Statesehter into the trialecord excerpts from
Mr. Gagleard’s testimony from Hoof his depositions. At the nolusion of the trial, the
bankruptcy court directed the parties to fiest-trial briefs, at Appellants’ request. The
parties submitted their briefs on June 31@0After review of the final briefs, on
September 14, 2016 the bankruptcy courtadsiis decision. It ruled in favor of the
United States, finding that Apjtents had willfully failed to pay over the trust fund taxes

related to all the 8 667a@ssessments at issue.
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Particularly relevant to this appedhe bankruptcy court made the followin
factual determinations. First, relatedthe 8 6672 assessments based on Power PE(
Florida’s liabilities for 2002 ttough 2004, and for Way T@o PEQO’s liability for 2004,
the bankruptcy court found dh Appellants produced no eeidce to demonstrate tha
they were not liable. (Order at 9). Appellsiaimed that the IRBisdirected payments
made by Appellants intended for these PE®@®ther PEOs ownely the Appellants.

These misdirected payments caused ltabilities, Appellants argued. However, th

bankruptcy court found no evidence thappellants directed the IRS to apply the

payments any differently than the IRS applied thelmt).(The bankruptcy court alsa
found that even ithe IRS had applied the paymemts Appellants claim they shoulg
have, that would have simptreated liabilities for Appellants’ other PEOs for differe
periods, and would not hawhanged the total liability theywould have owed the IRS
(Id. at 9-10).

Second, related to the § 6672 assesstnbased on Power PEO of Florida |
liabilities for 2005 tinough 2006, andor Way To Go PEOQO’diability for 2005, the

bankruptcy court found that Appellants produced no evidence to demonstrate tha

were not liable. Appellants argue that May of 2006, before they learned of the

liabilities, they transferred & PEOS’ clients to anotheompany and ceased operatin

By paying the PEOs’ other creditors throug007, then, they could not have be¢

favoring them over the United States, as BtE0Os no longer existed. The bankruptc

court, however, found nevidence that the PEDsd transferred their clients, and in fa
determined that the PEOs continudoperate througlat least 2007.1¢. at 10-11).
Additionally, after the Appellants became awaif the PEOSs’ liabilities, they made ovs
$450,000 in payments creditors other than the United Statéd. &t 13). It is because of
these facts that the bankruptcy court deteeabitnat the Appellants willfully failed to pay
their liabilities to the IRS.

Appellants timely appealed to this @b and argue that the bankruptcy cou

(1) abused its discretion by ngitanting a six month continnee to allow Appellant Alan
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Gagleard to testify; (2) erred in finding thad evidence existed tsupport Appellants’

“misapplied payments” claim; and (3) erredfinding that after the Appellants became

aware of their PEOs’ tax liabilities, theprtinued to operate ¢hPEOs and preferred
other creditors over the United States.
Il JURISDICTION AND STANDARD OF REVIEW

This Court has jurisdiction over thesse pursuant to 29 U.S.C. § 158(a), whi

provides that “district courtsf the United States shall have jurisdiction to hear appeal

h

S ..

(%)

. from final judgments, orders, and decreesaf.bankruptcy judges entered in cases and

proceedings referred to thertkauptcy judges under section 18f7this title.” 29 U.S.C. 8
158(a). The bankruptcy court’s findings$ fact are reviewed for clear errdn re JTS
Corp., 617 F.3d 1102, 1109 (9@ir. 2010). This Court is taccept the bankruptcy court'
findings of fact, unless the Court is leftithv the definite and firm conviction that &
mistake has been committdd. The bankruptcy court's conclusions of law are review
de novo.Compton Impressions, Ltd. v. Queen City Bank, N.A., 217 F.3d 1256, 1260 (9th
Cir. 2000). Finally, the decision to grant omglea continuance lies within the court’
sound discretion, and “will not be overturnegcept upon a shong of clear abuse.”
Citicorp Real Estate, Inc. v. Smith, 155 F.3d 1097, 110@th Cir. 1998).
. ANALYSIS

The Appellants’ claims of error on appeaé that the bankrupt court: (1) abused
its discretion by not grantingpjellants’ requested six montiontinuance; (2) erred in

finding that no evidence existed to sugpAppellants’ “misapplied payments” claim
and (3) erred in finding that after thppellants became aware of their PEOS’ t3
liabilities, they continued tmperate the PEOs and preferred other creditors over
United States. The Court will osider each claim in turn.

A. The Requested Continuance

Appellants argue that Mr. Gagleard’s pbealth prevented him from participatin
in trial, which denied Appellants a fairigl as Mr. Gagleard’s insight and first-han

knowledge of the facts was “amal” to their success. (DodO at 11). In particular,
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Appellants state that Mr. Gagleard’s histasf intense migraines would render hir
unable to testify at trial. Appellants aletaim that Mr. Gagleard was suffering fron
intense neck pain caused by a car accidentttaiche had severe he@sues in the past
as well. Ultimately, Appellants urge thidb]eing robbed of [Mr. Gagleard’s] testimony
and assistance to counsel . . . [made it] wBffycult for Appellants toprevail at trial.”
(Id. at 12). As such, Appellants argue tha¢ thankruptcy court abused its discretid
when it denied their Motion to Continue.

As stated above, the decision to grand@ny a continuance lies within the court
sound discretion, and “will not be overturnegcept upon a shong of clear abuse.”
Citicorp Real Estate, Inc., 155 F.3d at 1102. To demorst that there Isabeen such a
clear abuse of discretion, ppllants have the burden of showing that the bankrup

court, in denying their motion, ax arbitrarily or capriciouslySee Federal Trade

Commission v. Gill, 265 F.3d 944, 957 (9th Cir. 200To help guide its analysis, the

Ninth Circuit Court of Appeals (the “Ninth @iuit”) analyzes a lower court’s decision t
deny a continuance using four factadsited Sates v. Flynt, 756 F.2d 13521359 (9th
Cir. 1985). These factors are: 1) the exteinthe Appellants’ diligence in readying th
defense; 2) the likelihood the continuanceuldohave satisfied Appellants’ need; 3) th
inconvenience to the court, oppug party and witnesses; ad)l the extent to which the
Appellants may have been harmdd. Finally, “[tjo demonstrate reversible error
[Appellants] must show thahe denial resulted in actuptejudice to [their] defense.”
United Satesv. Lane, 765 F.2d 1376, 1379 (9th Cir.1985).
1. Extent of Appellants’ Diligence in Readying Its Defense

Appellants argue that this first factor weighs in their favor because they dic
request the continuance to ready their defetjgather, the continance was sought fof
only one reason: to allow Ala@agleard’s health to improve so he could testify.” (Dg
10 at 13). Appellee responds by questignithe underlying purpose of Appellants

requested continuance. (Doc. 12 at 10—Rbppellee argues that based on the medi

affidavit provided by Mr. Gagleard, ahe time the continuance was filed “Mr,.
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Gagleard’s condition would not pnove within six months.”I{l. at 11). Appellee implies
that this inconsistency pointe an ulterior mtve for the continuace outside of Mr.
Gagleard’s health, especially in light of Aplpets’ alleged “historyof engaging in delay
tactics.” (d.).

If the Appellants are to be taken at theard, the continuance was not filed due
a lack of readiness for trial on their partt lmstead to allow Mr. Gagleard’s health t
improve so he could testify at trial. (Doc. 4013). However, in angting this factor, the
Court must consider the circumstancesttd case and ultimately determine “wheth
[Appellants’] request for a continuanappears to be a delaying tactitlhited States v.
Kloehn, 620 F.3d 1122 (9th Cir. 2010) (citinglynt, 756 F.2d at 1359). Viewing
Appellants’ request in this light, the adinmistances do appear to lend credence
Appellee’s argument that Appellants &angng to further delay the trial.

First, in the Appellants’ initial law sugeeking a refund from ¢hIRS, the parties
completed discovery in lat2013. Less than two weeks aftbe IRS filed a motion for
summary judgment on Februaky, 2014, the Appellants fiefor relief under Chapter 11
of the Bankruptcy Code, stiayg the action pursuant to 11 U.S.C. 8§ 362(a), causing

denial of the IRS’ motion for summary judgmemtd postponement of that trial. Second,

in the instant matter, on Janyat2, 2016, on the eve of trial and almost a year al

discovery ended, the Appellants requesteddisaiovery be reopened. The Court allowe

the issue to be briefed, satjia deadline of February 10,18 However, at the February
10 hearing, the Appellantsitihdrew their request to reopen discovery, and the par

agreed to a trial date iNay 2016. This process delayevhat was supposed to be

[0
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—

to

the

ter
d

1%

ties

a

February trial until May. Therabout a month later in March 2016, the Appellants again

changed course and requested the six month continuance at issue here, whi

ultimately denied.

This checkered history of delay and aamce, in addition to the fact that M.

Gagleard’s medical condition was a chronic ¢m&t unfortunately di not appear to be

treatable within six months,nels support to the gmment that the requested continuan
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was for reasons outside of Mr. Gagleard’sltmeand ability to testify live at trial. For
these reasons, this first factor weigh$awor of affirming the continuance denial.
2. Likelihood the Continuance Would Have Satisfied Appellants’
Need
Appellants argue that the continuance widuhve perfectly safied their need, as

Mr. Gagleard is now healthy and able tstifly at trial. (Doc. 10 at 13). Appellee

disagrees, stating that because the majofityhe conditions that Mr. Gagleard suffergd

from were chronic, “[i]t thusappeared when Appellants maovi®r a continuance that Mr,
Gagleard’s condition would not improvathin six months.” (Doc. 12 at 11).
The documents in the recostipport the conclusion that at the time Appellaj

moved for a continuance it was unlikely that. Gagleard’s health would significantly

improve within six months. In Mr. Gagleardlanuary 11, 2016 affidavit, he states that

his migraine headaches, which are particulpdinful, have afflicted him since 2011. Hi

cluster headaches began in MaR015. (Aff. of Alan Gagled, at 3 (Jan. 11, 2016)). He

has sought medical treatment from Dr. Bemaihh@vho “tried numerous medications witl

no positive results.”l¢l. at 2). Dr. Bendheim referredrhito his partner, Dr. Tobin, who

increased Mr. Gagleard’s medications, “whiochdate have provided no relief from thr
n

migraines.” (d. at 3). Mr. Gagleard also sought trmant with a headache specialist |
Phoenix. According to Mr. Gagleard, “[s]i@escribed numerous medications, none
which provided any relief from the migraine headached.).(

Finally, Dr. Tobin sent a letter in Meh 2016 to the bankruptcy court providin

his opinion on Mr. Gagleard. (Letter from Dr.shoia Tobin to the Honorable Brenda K.

Martin (Mar. 23 2016)). Dr.Tobin wrote that Mr. Gaghrd was suffering from
headaches, migraines and cluster headaches. Hle wrote that although Mr. Gaglear

has been extensively evaluatéideadache medicine is largetfial and error, and we are

trying different medicationso control his pain.”If.). Regardless, Dr. Tobin wrote that

“[tIhere is no possible way oearth he could take part & deposition or trial in any

meaningful way.” (d.).

-11 -
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If the Court believes Mr. Gagleard’s and Dobin’s statements, it does not appear

that treatment and successful recovery was likely within six months. Mr. Gagleard ha

met with numerous physicians about hisnmanedical issues, and none of them wegre
able to meaningfully treat him. Additiolya he had been suffering from migraing
headaches since 2011, and lkiuster headaches for over a year. While some of|his
afflictions were more recent, such as heck pain as a resutif a car accident, the
totality of the facts support the conclusithvat it was unlikely that Mr. Gagleard would
have meaningfully recovered from most lois conditions within six months of the
continuance. As such, thiscamd factor weighs in favaof affirming the continuance
denial.
3. Inconvenience to the Court, Opposing Party and Witnesses
Appellants argue that the continuance widthve caused no inconvenience to the

bankruptcy court, and only minimal if yannconvenience to Appellee or Appellee’

[

witnesses. (Doc. 10 at 13). Appellee does naatly respond to thipoint. The fact that
this was not a jury trial and that the donance was requested two months before the
trial date both support Appellants’ argumerdttthere may not have been inconvenience
to the bankruptcy court. Yet, the bankruptourt's need to efficiently manage its docket
would weigh in favor of finding an incoewience to the bankrugt court to again

continue this trial. However, Appellee af§e nothing in its brief to demonstrats

D

inconvenience to itself or its witnesses, vare both employees of Appellee. Because|of
the foregoing, this third factor ughs slightly in Appellants’ favor.

4, Damaging Effect of Denial on Appellants’ Case

Appellants argue that due to Appelldténcy Gagleard’s memory problems and

lack of first-hand knowledge, Mr. Gagleands the key witness in the case. Appellants

=

further argue that by not allowing the comtance, the bankruptcy court prevented M
Gagleard from testifying, as his health the time would not penit him to do so.
Appellee responds by pointing to the myriafdalternatives that the bankruptcy coupt

provided to allow Mr. Gagleatsl testimony to be admitted #&ial. Appellee argues that

-12 -
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Appellants were not damaged by the deni@cause they could Y& introduced Mr.
Gagleard’s testimony at trial in multiple ways.

Once the bankruptcy court became awaréMof Gagleard’'s health concerns i
January 2016, it directed Appellants to kmasuch alternative arrangements as w¢
necessary so Mr. Gagleard could testifyhé chose to do so. (Audio recording ¢
bankruptcy court pretrial conference, memit3:25-10:18 (Jan. 12016)). Some of the

bankruptcy court’'s suggested solutions uigld bringing in a hospital bed for him

allowing him to take multiple breaks while testified, or taking his testimony at anoth¢

location, including the option to testibyy video conference from his homé&d.j. If these
means failed, the bankruptcy court statbdt Appellants could enter Mr. Gagleard
deposition testimony into theecord or submit his testony through declarationld.).
Appellants were unsatisfied by these altauest however, becaudér. Gagleard was on
multiple medications, and presenting deposition testimony or a declaration would pr
Appellants from providing a cohesive andyiltal “narrative flow.” (Doc. 13 at 4).
Appellants finally argue thaf they had submitig Mr. Gagleard’s testimony throug}
declaration, it would injure Appellee’s righd cross examine theitmess, and as such
this option was “insuftiient and unworkable.”

The Court finds Appellants’ argumentsipersuasive. At itdanuary 12, 2016
status hearing, the bankruptcy court ofteeenumber of workable solutions that wou
have allowed Appellants to submit Mr. @eard’'s testimony. While hearing live
testimony is typically prefable and may in some circumstances merit a sh
continuancé, this situation is nobne of them. While Appeltgs contend Mr. Gagleard
was in no condition to give live testimony ethin person or viaideo, they had the

opportunity to submit his tamony through one or both d¢iis depositions. If Appellants

_ ' In United Sates v. Meija, the Ninth Circuit found thathe trial court abused its
discretion when it read the transcripts of two witnesses instead of continuing the
day to allow two key witnesses to presémé testimony. 69 F.3809, 314 (9th Cir.

1995). The fact that éhtwo key witnesses iNleija were certain to be available only one

court day later distinguishédeija from the instant cased. at 313-14. Inthe instant

case, A;)pellants sought a six month contineawocallow for the uncertain (perhaps eve

unlikely) recovery of Mr. Gagleard.
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were discontent with submitgnportions of Mr. Gagleard'deposition testimony into the
record, as the Appellee did, they abuhave submitted a declaration. Although
Appellants argue that the submission of a declaration would defipgpellee the ability
to effectively cross examine Mr. Gagleardstargument is unpersuasive. Appellee is the
party with standing to raise that issue, dinely chose not to raisein their brief. The
alternative solutions offered by the bankuaypcourt to Mr. Gagleard’s live testimony
undercut the Appellants’ argumeritat they suffered harm asresult of the denial of thg
continuance. As such, this fourth and fifactor weighs in favor of affirming the
continuance denial.

Given that three out of four of thadtors favor affirming the denial of thg

174

continuance, including the mabcritical factor, number fau this Court finds that the
bankruptcy court did not abuse its discretrdmen it denied the Appellants’ request for|a
six month continuance.
B. The Misapplied Payments Claim
Appellants argue that Appedlalid not count or incorrég applied Appellants’ tax
payments for some of theentities between 2002 ar&D04. Specifically, Appellants
claim that payments for the 4th quarter2602, 2nd and 3rd quar of 2003, and 1st
quarter of 2004 for Power PEO of Florigdgere misapplied or discounted entirely.
Appellants further contend that Mr. Gagleaadild have testified to the specifics of these
payments but for the denial of the continuance.
As stated above, the bankruptcy caurfindings of fact are reviewed for clegr
error.Inre JTSCorp., 617 F.3d at 1109. This Court stuaccept the bankruptcy courtls
findings of fact, unless the Court is lefitiv the definite and firm conviction that a
mistake has been committdd.
1. Power PEO of Florida 4th Quarter 2002 Payment
Appellant first contends that Nancy @@ard made the proper quarterly paymegnt
for the 4th quarter of 2002 on behalf of Pow&O of Florida. (Doc. 10 at 14-15). Thi

[72)

payment was in the amount $108,901.17. The controversy arises because it appears
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that the $108,901.17 paymeamtade on December 18, 200&s applied to Power PEC
Inc., then subsequently “reversed out” andligpito Power PEO of Florida. This allege
misapplication led to a mix-up, the Appellarontend, that ultimately may have caus
the $108,901.17 payment to become lost and uncredited.

Appellee responds by noting that th@p&llants’ theory rests solely on Nanc

Gagleard’s testimony, who relied on outdatedl incomplete IRS account transcripts.

They argue that the panents were credited to one oppellants’ entities, and that eve
if they did not @ply the payment to the sty of Appellants’ choosig, the application of
the credit was in their favor. On this phifAppellee refers to the testimony of IR]
Revenue Officer/Advisor Mar)essner. Officer Kessner “tifsed that if the IRS had
applied all the payments as Appellants nowirol they should have been applied, thg
would have created liabilities fAppellants’ other entities dior other quarters. Those
liabilities would have been equal to or greater than thenentliabilities.” (Doc. 12 at
14).

The bankruptcy court accuedy noted that the IRS ha®me flexibility in how it
allocates tax payments. (Order atiing Davis v. United Sates, 961 F.2d 867, 879 (9th
Cir. 1992) (noting that “[s]tréjacketing the IRS ito its initial allocaéion decision would
be inconsistent with the goal of maximizitax revenues.”)). While the IRS’ decision t
move the $108,901.17 payntemto and out of diffenet entities may have beer
frustrating for Appellants, iwwas not necessarily wronddditionally, IRS employee
Mary Kessner testified that after looking at IRS account transcripts, the $108,9
paymentwas in fact deposited into Power PEQf Florida’'s account towards thei
liabilities on December 18, 2002 ta&f the original transfetOn this record, the Court
does not find that the bankruptcy court combed clear error. Accoidgly, the decision
regarding the application ¢ifis payment is affirmed.

2. Precluded Misapplication Testimony by Alan Gagleard

Appellants argue that in addition tbe misapplied $108,901.17 payment there

were a number of other payments that wergapplied by the IRS. They contend that tl

-15 -

D [®X
o

2

U
<

D1.1

ne




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

2nd and 3rd quarter of 20Gsayments as well as the Ipiarter of 2004 payment fol

Power PEO of Florida were also misappliéthfortunately, Appellants state that the

testimony that would support the misapplioatclaims could have only come from Ala

Gagleard, as Nancy Gagleadid not have first-hand kmdedge of these payments,.

Echoing their earlier argumemtppellants recite that the case should be remanded tg
bankruptcy court so that Mr. Gagleard willvieathe opportunity to testify as to thes

payments.

Appellee responds by noting that irs ldeposition testimony, Mr. Gagleard state

that Mrs. Gagleard ran their PEOs’ payrollmagement functions drthat she would be
more knowledgeable than laout the issues related to any misapplied payments
such, it is unlikely that Mr. Gagleard woulthve knowledge of the issues that Mr|
Gagleard did not possess.

If Mr. Gagleard did possess unique and useful testimony on the issue, Apps

were free to submit his testimony. Assclissed earlier, Mr. Gagleard had multiple

opportunities to submit his testimony at ta@spite his medical challenges. Additionally

the limited testimony of Mr. Gagleard that isrfpaf the record, namely portions of Mr|

Gagleard’s deposition testimomntered by Appellee, suggest that Mr. Gagleard wo
not provide more insight intthe misapplied payments isstian Mrs. Gagleard would.
As such, the Court finds th#te bankruptcy court did notren finding that no evidence
exists to support Appellantgiisapplied payments claims.

C. Appellants’ Preference of Othe Creditors over the United States

The Appellants finally arguéhat the bankruptcy couerred whent found that
Power PEO of Florida | and Wa o Go PEO continued operating through at least 20
and that when they became aware of ¢hestities’ tax liabilitiesin April of 2007,
Appellants made payments to other creditmefore the United States. Appellants arg
that in May 2006, thegold their PEOs’ clients to AM& company thaprovides staff

leasing services. According to Mrs. Gagtéa testimony, they ceased operating the

PEOs at this point. Additionally, Appellantggae that they were amware of the payroll
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tax liabilities until at least Apir2007 due to their financial controller's embezzlement|in
the months or years prior. Appellants alscsseat that Mr. Gagleaitestimony on this
matter is important to understanding the langieture, since Mrs. Gagleard is afflicted
with poor memory and laatif first-hand knowledge.

This claim of error on @peal encompasses three distifactual findings by the
bankruptcy court. First, the bankruptcgurt’s finding on wherthe PEOs in question
ceased operating. Second, ttenkruptcy court’dinding of when the Appellants knew
that the unpaid tax liabilities existed. Thi@hd finally, the bankiptcy court’s finding
that Appellants made payments to creditoter than the Unitedtates after they
became aware of their tax liabilities.

These issues are also reviewed for cleaor as they involve the bankruptc
court’s findings of factin re JTS Corp., 617 F.3d at 1109. Toiterate, this Court must

~

accept the bankruptcy court's findings of faatless the Court is left with the definitg

D

and firm conviction that enistake has been committed.
1. Whenthe PEOsCeased Operating
The first fact issue on appeal is whigne PEOs ceased operating. The issuq i
whether Appellants entered into an agreatnwith AMS. As the bankruptcy court
recognized, if the Appellants lsothe PEOSs’ clients to AM$& May of 2006, and did not
become aware of the unpaid taxes in Decer2006 or April of 207, “the PEOs could
not have been paying otheeditors before the IRS becauke PEOs no longer existed.|
(Order at 10).
Mrs. Gagleard testified at trial that May of 2006, Appellants transferred the

-

clients to a company named AMS in eaolhe for future payments from AMS|

Appellants testified that one of the reasorsytblosed down their PEOs was that thg

1%
<

could not obtain workers corapsation insurance. As part of the deal, Appellants would
continue to use the PEOs’ software to sxpayroll through ¢hWells Fargo business
bank account. Appellants claim that it was a$ hoint in May of 2006 that their PEO

U7

ceased operating.
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Appellee disagrees, and gapts the bankruptcy court’s finding that “there [wa
insufficient evidence fothe [bankruptcy court] to conclude that the Debtors closed
PEOs in May 2006.” (Order at 10). Appellpeints to the flaws irthe Marketing Group
Agreement Appellants furnished to prove #eecution of their ansaction with AMS.
Appellee notes that nothing the agreement “relates to even mentions a transfer o

business.” Appellee also points out tha¢ thocument is undated, and only signed

“N.D. Gagleard” on behalf of Avio Altern&es, a non-party in the instant case. The

document bears no signature on AMS’ behafipéliee also notes that in addition to the

flaws in the Marketing Group Agement, the evidence at trienade clear that after May

[92)
et

the

2006, and throughout at least 2007, Appellaotstinued operating the PEOs in the same

manner as they had been.” (Doc. 12 at This was evidenceldy Appellants working

out of the same office, performing the samevises for the same clients, and continuing

to file annual registrations for Power PEOFlorida and PowePEO of Florida | until
2010. These facts, Appellee claims, suppbe assertion that these PEOs were

operation long after May of 2006.

This Court agrees with the banktoyp court and Appellee on this issue.

Appellants present little to support theissartion of the saléo AMS outside the
testimony of Mrs. Gagleard. First, the Afipats furnished no docnentary evidence to

support the idea that the BE worker’'s compensation sarance was canceled. Secon

and perhaps most importantly, the MarkgtiGroup Agreement which the bankruptgy

court called “at best unpersuasive andwairst immaterial,” did little to support

Appellants’ allegations. (Order at 11). Fiyalthere was ample evidence of similar and
continuing business activity by the PEO$eafMay 2006, including bank records and

annual registrations. In viewf all these facts, this Cauagrees with the bankruptcy

court’s decision in finding that there wassifficient evidence taconclude that the
Appellants closed the PEOs in May 2006.
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2. When Appellants Became Aware of Unpaid Taxes

14

Because this Court affirms the bankruptmurt's findings that Appellants were
operating their PEOs past May 2006, the next issue vghen Appellants became awarg

of their PEO’s unpaid taxes. The Ninth Citchas stated that “[wl]illfulness” under 26

U.S.C. 8 6672 is the “voluntar conscious and intentional act to prefer other creditprs

over the United StatesPhillipsv. United Sates, 73 F.3d 939, 942 (9th Cir. 1996). A

such it is necessary to deten@ when, if ever, Appellants had knowledge of their unpa

[v2)

taxes.
Appellants assert that they were unawaréhe unpaid taxestaibutable to Power
PEO of Florida | and Way To Go PEO untillaast April 15, 2007. This is the date on

which Mr. Dietrich, Appellants’ accountant desiged to deal with the IRS, informed

d

Appellants that the IRS could not find recafdthe tax deposits supposedly made py

their controller, Ms. Atteberry. While IROfficer Jensen paid Appellants a visit gn

December 16, 2006 to inform them of the missing tax payments, Ms. Attebern

quickly reassured Officer Jensen and the Appellants that all was in order.
Appellants do not dispute that the meetimgh Officer Jensen occurred. Instead,
they contend that they believed Ms. Attelgebecause what their books and record

showed contradicted the statements @ic@r Jensen. According to Appellants, |t

was not until April 15, 2007 that it was camnfied to them that the IRS had never

received payments from the PEQsing the quarters in question.

Appellee simply asserts that OfficBensen’s visit in December 2006 made

Appellants aware of their tax liabilities.

Ultimately, this Court agrees with tlh@nkruptcy court that it is a “close call

Th

whether Appellants actually became aware of the tax liabilities of their PEQs ir

December of 2006 or April of 2007. Howe, this Court may only overrule thg

U

bankruptcy court’s finding of fact if itis left with the definite and firm conviction that
a mistake has been committedi?’re JTS Corp., 617 F.3d at 1109. It is believable that
Ms. Atteberry, who later pled guilty to endaement, lied to Appellants in December
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2006 about the status of their financialsewrOfficer Jensen visited them. Taking th
fact into account, coupled with Appellant&stimony that they were unaware of th
actual liabilities they owed until their accountanld them in Apil of 2007, it is
reasonable that Appellantsity were unaware of the PEQisbilities until then. As such,
the Court affirms the bankruptcy court’'s cursion that Appellants did not know unti
April 15, 2007 that payroll taxes were unpaid.
3. Payments to Other Creditos after Becoming Aware of Tax
Liabilities

Since this Court has affirmed the bankoyptourt’s findings that: (1) the PEOs il
guestion operated after the alleged trahisa with AMS in May 2006 and (2) thaf
Appellants did not become aware of theuwe tax liabilities until April 15, 2007, it
becomes relevant to determine whether Agped paid other credite besides the United
States after April 2007. The bankruptcpuct found that Appéants did pay other
creditors before the United States.

Appellants do not directly address this essn either their Ogning Brief or their
Reply Brief. Instead, Appellants state that thankruptcy court’s findings on this matte

are “another example of the prejudice sl by Appellants bynot having Alan

Gagleard available to testify.” (Doc. 10 at 1Appellants reassert that the failure of thei

motion to continue, and sulmgeently Mr. Gagleard’'s absemdrom the trial, prevented
Mr. Gagleard’s critical testimonfyom being given at trial.

Appellee argues that the PEOs did opeit least through the end of 2007, ai
during that time Appellants did pay other creditto the exclusion ahe United States.
Appellee points to the over $69,000 in rerattAppellants paid to Double A Investmen{
for the PEOs’ office from Februathrough Decembenf 2007. Appellealso points to
the over $19,000 that Appellanpaid to Inter-Tel Leasing from January through Augt
2007 for telephone and data service. Finalippellee refers to thover $635,000 that
Appellants paid from the PEOS’ business artdo American Express for business at

personal credit card expenses front@maber 2006 through December 2007.
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After viewing the facts supportingAppellee’s contentions, including the
admissions of Mrs. Gagleard, the Court fitiist the bankruptcy court did not err whenlit
determined that Appellants idaother creditors before tHénited States after becoming
aware of their tax obligationa April 2007. As tle bankruptcy court correctly points out,
“[playments to others ahead of the IR®ith the knowledge ofan outstanding tax
obligation is a willful violationof 8 6672.” (Order at 13 (citinghillips v. United Sates,
73 F.3d 939, 942 (9th Cir. 1996))). Based oa fihregoing facts, th Court affirms the
bankruptcy court’s determination that Appalis willfully failed to remit funds to the
IRS.

IV. CONCLUSION

Based on the foregoing,

IT IS ORDERED that the decision of the bankruptcy court is affirmed.

IT IS FURTHER ORDERED that pursuant to Federal Rule of Bankrupt
Procedure 8016(a), the Clerk of the Courtlishiater judgment acedingly. This Court

\Z

reads 28 U.S.C. 8§ 158(d) as requiring oalyjudgment and not a mandate. However | if
either party disagrees, such party must move for the issuareanaindate within 14
days.

Dated this 25th day of October, 2017.

James A. Teilbﬂrg
Senior United States District Judge
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