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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Ahmad Alsadi, et al., No. CV-16-03738-PHX-DJH
Plaintiffs, ORDER
V.

Intel Corporation, et al.,

Defendants.

Before the Court are Plaintiffs’ Motion &irike Defendants’ Non-Party at Fault an
Amended Non-Party at Faudesignations (Doc. 100), Defdants’ Motion for Judgment
on the Pleadings (Doc. 104nd Plaintiff's Motion for Leag to file a Third Amended
Complaint (Doc. 117). Alimotions are fully briefed.

l. BACKGROUND

Plaintiff Ahmad Alsadi (“Mr. Alsadi”)filed this suit on September 26, 2016, i
Arizona state court against Defendant InBarporation (“Intel”) and several fictious
individuals and entities. (Dod.-2 at 5-8). Intesubsequently remodethe suit to this
Court pursuant to this Court’s diversity jurisihm. (Doc. 1 at 2). Mr. Alsadi filed a Firsi
Amended Complaint (“FAC”"on March 27, 2017, and a Second Amended Complz
(“SAC”) on May 19, 2017, to include his &, Youssra Lahlou (“Ms. Lahlou”), as 4
Plaintiff. (Docs. 17, 20). M Alsadi and Ms. Lahlou’s @lectively “Plaintiffs”) SAC

1 Although requested, the Cawtoes not find that oralrgument on the Motions woulg
assist the Court in its determination of theues because the parties have had an adec
opportunity to present thewritten arguments. Thereforetal argument is unnecessary
and Defendants’ request is deni€tkeFed.R.Civ.P. 7&)(); LRCiv. 7.2(f).
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alleged that on February 28, 2016, Mr. Alsavas working for Jones, Lang, Lasall
(“JLL™) as an HVAC Mechanical Engine@ag Technician at Intel’s Chandler Campy

(“Premises”) when he was exgexd to a toxic emission and discharge of gaseous fur

(Doc. 20). Mr. Alsadi alleges that asresult of this exposurehe has a permanent

respiratory injury. Id.)
.  DISCUSSION

A. Plaintiffs’ Motion to Strike

Pursuant to A.R.S. § 12-2506(B), Intédd a non-party fali designation (“NFP”)
on September 8, 2017, and an amended NFBatober 30, 2017. (Docs. 43, 48). Bot
NFPs named JLL and individual JLL ptayees as non-parties at faultd.Y A.R.S. § 12-
2506(B) provides, in relevant part: “Negligenmefault of a nonpaytmay be considered
if the plaintiff entered into a settlement agmeent with the nonparty or if the defendin
party gives notice before triah accordance with requirentsrestablished by court rule
that a nonparty was wholly or partially aufa” The “requirements established by cou
rule” can be found at Arizona Rule of @ifProcedure 26(b)(5), which establishes that
notice of non-parties at fault must be filedhan 150 days of ansering. If a defendant
fails to timely file, “the trier of fact shlanot be permitted tolcate or apportion any
percentage of fault to anynparty . . . except . . . upanotion establishing good cause
reasonable diligence, and lack of ainfprejudice to other parties.”

Although Arizona Rule 26(b)) does not apply oits own force, courts in this
district have held that it should nonethelessjyglied for federal courts sitting in diversit
when analyzing NFPsSee Kingsley Capital Mgmt. Sly 2012 WL 3578855, at *1 (D.
Ariz. Aug. 20, 2012) (citinggVester v. Crown Controls Cor@74 F. Supp. 1284, 1286-8
(D. Ariz. 1996). Therefore, tv Court must determine whethatel filed the NFPs within
the time set by Arizona Re126(b)(5), and if nointel’s NFPs must be stricken unless Int
can establish “good cause, reasonable diigemand lack of unfair prejudice to othg
parties.” Arizona Rule 26(b)(5%ee also Kingsley Capital Mgm012 WL 3578855, at
*1.
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Here, Plaintiffs argue that regardless c# tact that they filed a FAC and then
SAC, an NFP must have been filed 150 dafter Intel filed its aswer to the original
complaint. (Doc. 100 &). In other words, Plaintifargues that because Intel filed if
Answer to the Complaint on Nember 14, 2016, Intel had fde an NFP on or before
April 13, 2017. (Doc. 5).Thus, Intel's first NFP was timely because it was not fileg
until September 8, 2017; as@sult, the subsequent anteed NFP filed on October 30
2017, was also untimely. Intel on the atlmand argues that the 150-day time peri
renews upon a defendant filing an answearitcamended complairthus, its NFPs were
timely. In other words, Intel claims thatdaise it filed its Answer to Plaintiffs’ SAC o
June 2, 2017, the NFP deadline was Octobe?2@07, and therefore tel’s first NFP filed
on September 8, 2017, and its amended fE& on October 30, 2017, were timely.

Authority from this District supports &htiffs’ interpretation of Arizona Rule
26(b)(5). See e.g.Daly v. Royal Ins. Co. of AnR2002 WL 1768887, &7 (D. Ariz. July
17, 2002) (“The text of Rul26(b)(5) makes no suggestioratithe 150 days should bs
counted from anything lhuthe initial answer.”);Monje v. Spin Master Inc2014 WL
11514478, at *11 (D. Ariz. Nov. 18, 2014¥f'd, 679 Fed. Appx. 535 (9th Cir. 2017) (“In
the event there is an ameddanswer, the 150-day filingeriod runs from the initial
answer.”);Sippe v. Travelex Ins. Services, |14 WL 794345, at *3 (D. Ariz. Feb. 27
2014) (“To the extent thgtlefendant] argues that th&@ day period recommences wit
every successive answer it files to an amerdeatplaint, the Court has previously rejectq
that argument, and does so adainntel argues that bothaly andMonjeare unpublished;
thus, this Court is not bound by the holdin¢gSoc. 150 at 3). Intas correct, unpublished
opinions are not binding on th{Sourt; however, unpublisheabinions are persuasive
Moreover, Intel does not cite any authorityat supports its position that 150-day filin
period renews from the filing of an answertoamended complaint. The Court finds t
plain language of Arizona Rul26(b)(5) supports Plaintiff'snterpretation. Thus, the
deadline to file an NFP was Apl3, 2017; therefore, Infs NFPs, which were filed on
September 8, 2017, and October 30, 2017, were untimely. The Court will grant Plai
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Motion to Strike.

To the extent that Intel argues that Piifisi SAC raised new claims or facts tha
Intel had previously not been ave of the existence of or ne@dname a non-party at faul
until the amended complaint wakedl, then the period in whicto file an NFP could be
extended by Intel filing a ntmn establishing good causérizona Rule 26(b)(5)Sippe
2014 WL 794345, at *3. Intel has not filsdch a motion and has not raised any argume
in its Response to Plaintiff's Motion to 3ei that establish good cause to extend f{
deadline to file an NFPTherefore, the Court will not address whether there is good c;
to extend the deadlirte file an NFP.

B. Plaintiffs’ Motion for Leave to Amend Complaint

On September 10, 2018, Plaintiffs filed/otion for Leave to file a Third Amendeq
Complaint to add a claim ofrstt liability. (Doc. 117 at 12 Intel opposes the Motion
arguing that the deadline for amending the damp has long passed and Plaintiffs hay
not shown good cause for not having amenteeir complaint prioto the deadline.
(Doc. 128 at 3). On January 11, 2017, ther€entered a Rule 18cheduling Order that

set the deadline for amending pleadings 6&s days from the date of the Orde

(Doc. 10 at 2). Thus, the deadline forrfdian amended complaint was March 13, 2017.

Generally, Rule 15(a) goverasnotion to amend pleadingsadd claims or parties.

Fed.R.Civ.P. 15(a). However, in this caBeile 16(b) also applies because Plaintiffs

requested leave to amend their Complaint &x@iration of the Rule 16 Scheduling Orde

deadline for doing so. Fed.R.Civ.P. 16(b); (D@ .at 2). In other words, after a Rule 1
Scheduling Order has been issued, a motiekisg to amend the pleadings is governg
secondarily by Rule 15(a), only afteule 16(b) has been satisfiedackson v. Laureate
Inc., 186 F.R.D. 605607 (E.D. Cal. 1999)ee Coleman v. Quaker Oats C»32 F.3d

1271, 1294 (9th Cir. 2000ganicki Logging Co. v. Mateed?2 F.3d 561, 566 (9th Cir.
1994). Accordingly, the Coumuill first evaluate Plaintiffs Motion under Rule 16, and
then, if necessary, under Rule 15(a). “UalRule 15(a)’s liberaamendment policy which

focuses on the bad faith of the party seekmmpterpose an amendment and the prejud
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to the opposing party, RulE6(b)[(4)]'s ‘good cause’ stalard primarily considers the
diligence of the partyegking the amendment.Johnson v. MammotRecreations, In¢.
975 F.2d 604, 609 (9th Cir. 1992).

Here, Plaintiffs provide that they areqreesting leave to add a claim for stri¢

liability. (Doc. 117 at 11). Plaintiffs are asking forelave to file a Third Amended
Complaint approximately eighteen months iaftee deadline for amending pleadings h
expired and their request came just four dag®re the close of discovery on Septemhi
14, 2018. (Docs. 10, 98, 117, 142Thus, the Court is skeptical of whether Plaintiffs ¢
meet Rule 16(b)(4)’s good cause thresholdaydaer, the Court will not address the meri
of the Motion because Plaintiffs failed tonaply with Local Rulel5.1(a), which among
other things requires the party seeking leavetend must “attach a copy of the propos
amended pleading as arhibit to the motionwhich must indicate in what respect it
differs from the pleading which it amends, bybracketing or striking through the text
to be deleted and underlining the text to be addetl (emphasis added). Here, Plaintiffs
proposed Third Amended ComplaifDoc. 117-2) does not indicate in what respect
differs from the SAC (Doc. 20). &htiffs have not bracketed or struck through the text
be deleted and have not underlined the texbe added. Pladiiffs’ proposed Third
Amended Complaint (Doc. 117-2) therefore fdits comply with Leal Rule 15.1(a).
Plaintiffs’ failure to complywith Local Rule 15.1(a) hindstthe Court’s abty to compare
the SAC and the Third Amended @plaint. Therefore, Plairfts’ Motion for leave to file
a Third Amended Complaint (Do&17) will be denied.

C. Intel's Motion for Judgment on the Pleadings

The Court has denied Plaintiffs’ Motionrfbeave to Amend; thus, the Court will

now address Intel's Motion faludgment on the Pleadings. o® 104). Plaintiffs’ SAC

claimed, “Intel owed a duty of due eato the people legally on the Premfsasad,

2 Additionally, during the course of this liagjon the parties havequested no less tha
nine extensions to some or all of tteesse management deadlines. (Doc. 98).

3 The “Premises” is defined as Intel's maatiiring location in Candler, Arizona where
Mr. Alsadi was injured. (Doc. 20 18).
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specifically owed a duty to [Mr. Alsadi], to mduct reasonable inspection of the Premis

and create safeguards from potential hazardsdar to protect [Mr. Alsadi] from hazard$

that exist or could exist on the PremisegDoc. 20 T 22). Inteargues that the duty
Plaintiffs allege Intel owedo Mr. Alsadi is not a cognizable duty under Arizona la
(Doc. 104).

“After the pleadings are cled but within such time asot to delay the trial, any
party may move for judgment on the pleading®t. R. Civ. Proc. 12]. “Rules 12(b)(6)
and 12(c) are substantially identical 3trigliabotti v. Frarklin Resources, Inc398 F.
Supp. 2d 1094,97 (N.D. Cal. 2005)Rule 12(c) motions for judgment on the pleadin
are therefore reviewed under the standardiegipke to a Rule 12j£6) motion to dismiss
for failure to state a claimSee Aldabe v. Aldap616 F.2d 1089, 109®th Cir. 1980). In
ruling on a Rule 12(c) motion, the Court mtdtermine whether the facts alleged in th
complaint, to be taken for [thmurposes of a Rule 12(c) moticag true, entitle the plaintiff
to a legal remedy.” Strigliabotti, 398 F. Supp. 2d at 1097If the complaint fails to
articulate a legally sufficient claim, the colaint should be dismissed or judgment grant
on the pleadings.ld. A Rule 12(c) motion is thus proge granted when, taking all theg
allegations in the pleading as true, the mopagty is entitled to judgment as a matter
law. Knappenberger v. City of Phoenb66 F.3d 936, 38(9th Cir. 2009).

The Court is sitting in diversity; therefgrthe Court must apply Arizona substitutiy
law. Rause v. Paperchine, Inc43 F. Supp. 2d 1114, 12XD. Ariz. 2010). Under
Arizona law, a plaintiff asserting negligem must prove: “(1) a duty requiring th
defendant to conform to a certastandard of care; (2) a lah by the defedant of that
standard; (3) a causal conneatbetween the defendant's coatdand the resulting injury;
and (4) actual damagesGipson v. Kaseyl50 P.3d 228, 230 (Ariz. 2007). Duty is 3

“obligation, recognized by law, which requirdge defendant to conform to a particular

standard of conduct in order to protediars against unreasonable risks of harid.” In
Arizona, duty is based on either recomgd common law special relationships ¢
relationships created by public policQuiroz v. ALCOA In¢.416 P.3d 824, 829 (Ariz.
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2018). Duties based on special relationsiniyas arise from several sources, including
special relationships recognizbd the common law, contracts, or “conduct undertaken| by
the defendant.’Gipson 150 P.3d at 231-32. Publiclmy creating a duty is based on state
and federal statutes and the common I8ge idat 233.

Here, the issue is wheth#ttere was a special relatidmg between Intel and Mr.

Alsadi, which gave rise to a legal duty. Rt#fs have plead in the SAC that Mr. Alsag
was working in the CN-3 Hlding on the Premises and there was a “toxic emission and
discharge of gaseous fumes from the CH-8 bujjdinthe Premises.” (Doc. 20 {1 10, 12).
Moreover, Plaintiffs have plead that thexic emission and discharge of gaseous fumes
was a result of Intel’s condygtot the conduct of Mr. Alskor his employer, JLL. Id. 11
23-25). Additionally, after the “toxic emissl and discharge of gaseous fumes” were
noticed, Intel dispatched an Emergency éteses Team (“ERT”) to investigate and the
ERT examined Mr. Alsadand determined that he need@aeive medical attentionld(
19 15-18). Moreover, Plaintiffplead that “[a]t all relevantimes alleged herein Inte
managed, maintained, and/or otheevcontrolled the Premises.td({ 10).

Plaintiffs argue that “[h]awng pleaded that Intel opeeat, managed, and generall

<

controlled the location where the Incidemtcurred (and that it is the owner of the

Premises), and that [Mr.] Alsadi was |#gawvorking there at the time as an HVAQ

technician, Plaintiffs have met their burdenitege a legal duty.” (Doc. 117 at 8 (interna
citation omitted)). Intel contends that “fuder Arizona law, a business owner does not
owe a legal duty to the employee of a contraotosubcontractor witlhespect to injuries
that employee claims to hasgeffered while workhg unless the employee is injured as|a
result of the negligence dhe business owner in work evwhich the business owner
retained control.” (Doc. 129).

Intel is correct in that generally in ikona a landowner does not owe a duty [to
provide a safe work place to an eoy#e of a contractor or subcontradRause 743
F. Supp. 2d at 1122 (finding that Arizona courésre consistently held that the duties Jn
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Restatement § 422are not owed to employees of ipéadent contractors). However,

the landowner had an active role in bringing about the dangeomastion which caused
the injury then tk landowner may be held liabl&ee Allison Steel Mfg. Co. v. Superi(
Court In & For Pima County523 P.2d 803, 808 (Ariz. Ct. pp1974) (holding that if the
landowner or contractdhad no active role in bringirapout the dangerous condition the
cannot be held liable under a theory of nolegable duty; however, if the landowner wa
actively involved than the landowner might bédhkeable for breach ofts duty to keep

joint working spaces reasonably safe for workmesee also Lewis v. N.J. Rieb
Enterprises, Ing 825 P.2d 5, 9 (Ariz. 1992) (hotdj that pursuant to Restatement § 41
6 “a general contractor has a duty to pdeva safe workplacéor the employees of
subcontractors.”).Thus, in short, depending on theamt of control Intel retained ovel
the Premises, Intel's duty toqmide a safe workplace couldterd to Mr. Alsadi as the
employee of Intel's contractdr.ld. (“Although an owner or general contractor have

general duty to prode a safe workplace for the emploged subcontractors, the scope

4 Restatement (Second) of T&& 422 (1965) provides: “possessor of land who entrusf

y
1S

D

4,

a
f

S

to an independent contractanrstruction, repair, or other wodk the land, or on a building

in his own hands to others on outside of the land for phigal harm caused to them b
the unsafe condition of the stture (a) while the possessoishatained possession of th

or other structure upon it, is subject to thmediabilig/fas though he had retained the W(}rek
d

land during the progress of theork, or (b) after he has semed possession of the la
upon its completion.”

° Arizona courts have held tht]he duties of a landowner to a contractor are similar
the duties of a general contractor to a subcontractBatse 743 F. Supp. 2d at 1126
(“Arizona courts have heldhat landowners, as the erapérs of contractors, have
analogous duties to general contracteith respect to Restatement § 414.").

® Restatement (Second) of Torts § 414 (19@®Vides: “One who entrusts work to a
independent contractor, but who retains the robmf any part of the work, is subject t
liability for physical harm to others for whosafety the employer owesduty to exercise
reasonable care, which is caused by his failuexéocise his control ih reasonable care.”

" In Lewis the Court reached its holding that a “geal contractor has a general duty
rovide employees of subcontractors withasmably safe place waork” not by applying
estatement § 422’s premises liability, buteast applying Restatement § 414's retain

control. 170 Ariz. at 387. In other words|andowner cannot deeld vicariously liable

for an injury to an employee of an i dent contractor due to the independs
contractor’s negligence; however, a landowner loa held directly lile for an |nju9/ to
an employee of an independent cantor due the landowner’s negligenSee Raus&'43

F. Supp. 2d at 112@&ere, Plaintiffs’ claims are premised the allegations that Intel hag

an active role in bringing about the dange ition that injured M Alsadi; thus, Intel

may be liable to Mr. Alsadi for those injuries.
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that duty extends only as far as the amourtarftrol retained by the owner or gener
contractor over the work of the subcontractorMowever, ‘[t]he isue of retained control
is a question of fact thahould ordinarily bedft to the fact finder.1d. (citing Lewis 170

Ariz. at 389, 825 P.2d at 10). At this junetuthe Court needs only “determine whether

the facts alleged in the oplaint, to be taken for [the puoses of a Rul&é2(c) motion] as

true, entitle the plaintiff to a legal remedyStrigliabotti, 398 F. Supp. 2d at 1097. Thus

the Court finds that Plaintiffs’ have plead fadtgt if true, establisthat they are entitled
to a legal remedy. Therefore, the Couill Weny Intel’s Motion for Judgment on the
Pleadings.

Accordingly,

IT IS ORDERED that Plaintiffs’ Motion to Strikddefendants’ Non-Party at Faul
and Amended Non-Party at HaDesignations (Doc. 100) SRANTED;

IT IS FURTHER ORDERED that Plaintiffs’ Motionfor Leave to File Third
Amended Complaint (Doc. 117)BENIED; and

IT IS FINALLY ORDERED that Intel's Motion forJudgment on the Pleading
(Doc. 104) iDENIED.

Dated this 25th day of February, 2019.

/Honorablé Diajié J. Hdmetewa 7
United States District Jge
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