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ner of Social Security Administration Doc.

WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Michelle L. Ade, No. CV-16-3854-PHX-DKD
Plaintiff,
V. ORDER

Commissioner  of  Social  Security
Administration,

Defendanh

Plaintiff Michelle L. Ader appeals from ¢hdenial of her apigation for benefits

from the Social Secity Administration. This Court has jurisdiction pursuant to 42

U.S.C. 8§ 405(g) and, with thearties’ consent to Magistrafeidge jurisdiction, pursuant

to 28 U.S.C. 8 636(c). As detailed belaiwe Court concludes that the ALJ’'s decisidg
contained legal errors and so a remamdcafoaward of benefits is appropriate.

Time Frame. In this matter, the relavdime period is finiteand begins on the
alleged onset date of October 1, 2010, amdsevhen Ader’s Titlél disability insurance
benefits ended on March 30, 2014Tr. 39) As a result, Ades burden is to show that
she was disabled before March 30, 20Tdwell v. Apfel, 161 F.3d 599, 601 {9Cir.
1998);Lombardo v. Schweiker, 749 F.2d 565, 567 {SCir. 1984).

' On appeal, Ader does not challenge Alhd’s conclusion that her benefits ende
on March 30, 2014. (Tr. 39Yhis date—neither the end tfe month or a quarter—is
not explained in the recordTr. 61) However, because itnst dispositive to this Order,
the Court will not require the Commissionés supplement therecord with an
explanation.
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Standard of Review
This court must affirm the ALJ's findisgif they are suppaetl by substantial
evidence and are free from reversible errbtarcia v. Qullivan, 900 F.2d 172, 174 ‘(9
Cir. 1990). Substantial evidence is maitean a mere scitle, but less than a
preponderance; it is “such relevant ende as a reasonable mind might accept

adequate to support a conclusiorkichardson v. Perales, 402 U.S. 389, 401 (1971). In

determining whether substantial evidensapports the ALJ's decision, the couf

considers the record as a wiolveighing both t evidence that supgerand that which
detracts from the ALJ’s conclusionReddick v. Chater, 157 F.3d 715, 720 t(QCir.
1988). The ALJ is responsible for resaly conflicts, ambiguity, and determining
credibility. Andrews v. Shalala, 53 F.3d 1035, 1039 {9Cir. 1995); Magallanes v.
Bowen, 881 F.2d 747, 750 {0Cir. 1989). Thus, the Court must affirm the ALJ
decision where the evidence cmlesed in its entirety submntially supports it and the
decision is free from reversib&ror. 42 U.S.C. § 405(ghlfammock v. Bowen, 879 F.2d
498, 501 (Y Cir. 1989).
Analysis

Ader, proceedingpro per, raises several related chalies to the ALJ’'s decision

(Docs. 25, 30)

Psychological Consultative Evaluation. ekdvas evaluated at the request of t

State agency by Renee Behinfar, Psy.D. $IF5-80) In her suleguent written report,
Dr. Behinfar concluded that Ader had uesified bipolar disorder and unspecifie
anxiety disorder. (Tr. 577) This conslan is uncontroverted. (Tr. 37-47) In hq
opinion, the ALJ gave Dr. Behinfar’'s opinion “little weightThe relevant paragraph o

ALJ decision states as follows:

Little weight is afforded to the opion of the Consultiéve Examiner Renee
Behinfar, Psy.D. who concluded ethclaimant would have cognitive
limitations from her mental impairmentg§8F) Specificly, the examiner
concluded the claimant atel understand simplenstructions and would
require greater than average time to ad¢BF) The undersigned finds the
opinion Is inconsistent ih and unsupported by tlewidence. The claimant
got married and had two children duritige alleged disability period. She
raises the two minor children in hkousehold, drives independently, can
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attend to personal care limited only pyysical impairments, shops for
groceries, can watch television witlioeported difficulty in understanding
and following story/plot-lines, was cooperative during her examinations
with consultative examiners and ot in any formal mental health
treatment (See Exhibits 5E, 8F, 9FF)0 Further, the claimant has never
been hospitalized due &evere decline in mentdlealth. The fore?omg
suggests a level of cogine ability inconsistentwith the opinion of Dr
Behinfar, accordinglythe opinion is afforded little weight.

(Tr. 41)

To assign little weight to Dr. Behinfa uncontroverted opion, the ALJ needed
to provide “
Social Sec. Admin., 169 F.3d 595, 601 {oCir. 1999) (citations omitted). The Court hg

reviewed the relevant portions of the recardli concludes that the ALJ has not provid

clear and convingg’' reasons for doing so.’Morgan v. Commissioner of

clear and convincing reasons fojeing Dr. Behinfar’s opinion.
The ALJ’s first series of justificatioarsAder’'s marital status and her ability tg
drive, shop, watch television, and cooperaith examiners—do nathow that Ader can
work and instead fall squdyeinto the category oflaily activities that dorfot in any way
detract from her credibility as toer overall disability. One @s not need to be ‘utterly
incapacitated’ in order to be disabledvertigan v. Halter, 260 F.3d 1044, 1050 {<Cir.
2001). Accordingly, these explanations arg clear and convincing reasons to affo

little weight to Dr. Behinfar’s opinion.

The ALJ also mentiwed Ader’s ability to raise héwo minor children as evidence

that undermined Dr. Behinfar's opinion. (®1) This is not a valid reason because
misstates the record: Ader’s uncontradidestimony at the hearingas that her mother
had moved into her house dugithe relevant time period teelp Ader with her young
children. (Tr. 66-67) Next, the ALJ mentiontédit Ader was “not in any formal menta
health treatment.” (Tr. 41) This is als@anrect: Ader established care with Southwe
Behavioral Health in May 22 at the request of her pramy care physician who hac
been managing her medications for depien and anxiety and waoncerned becaust
she had been “experiencing seveymptoms of depression(Tr. 524) Ader continued

to receive care from Southwddehavioral Health until January 2014 when she chan(

1S

7

d

t

St
I

13%

jed




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

providers for insurance reasonglr. 636) In other wordshe spent the entire relevar
time period on psychiatric medication and laast half of the relevant time perio
receiving formal mental health treatment.r.(811-574; 62%36) Finally, the ALJ noted

that Ader had “never been hospitalized dusdwere decline in mental health.” (Tr. 41

This was an accurate statement for the reietime period but the Court notes that Ad
was hospitalized for depression as a teenad@r. 517)

In conclusion, the Court finds that tAé&J provided no legé sound reasons for
providing little weight to Dr. Behinfar'suncontroverted opion that Ader had
unspecified bipolar disorder dmunspecified anxiety disorder.

TreatingPhysician. From February 201® December 2013, Ader was a patient

Integrated Medical Servicdzain Management where she received regular treatmen
neck pain and global pain. (T391-433) These records docemhan increase in Ader’s
pain, her difficulty walking and balancing, and contain a diagnof fioromyalgia. (Tr.

391, 423) In other words, these recoatkiress the same issya®sented by Ader’'s
application for benefits.

Ader notes that the ALJ did not addrélssse medical records the decision but
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should have. (Doc. 25 &8) The Court agrees. “In making any determination with

respect to whether an individualunder a disability or cdimues to be under a disability
the Commissioner of Social Seity shall consider all edence available in such
individual's case record.”42 U.S.C. § 423(d)(5)(B). Th&LJ should have considerec
these records and the failuredo so constitutes legal errobodrill v. Shalala, 12 F.3d
915, 919 (¥ Cir. 1993) (citing 20 G.R. § 404.1513(e)(2)).

? In response, the Commissioner also nates Ader had enrolled in community
college classes during the relevant time pedaad argues that this supports the ALJ
decision. However, this evidence was msed by the ALJ tosupport the weight
assmine_d to Dr. Behinfs opinion and, therefe, cannot be usead back-fill the ALJ's
conclusion.
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Remand
The decision to remand aseafor additional evidence or for an award of benefits
is within the discretin of this court. Svenson v. Sullivan, 876 F.2d 683, 689 t(QCir.

1989). The court can remand a case wiglructions to award benefits when

(1) the record has been fully \adoped and further administrative
proceedings would serve no usefulrpose; (2) the ALJ has failed to
provide legally sufficient reasons foejecting evidence, whether claimant
testimony or medical opinion; an 3(3f the improperly discredited

evidence were credited as true, theJ would be required to find the

claimant disabled on remand.

Garrison v. Colvin, 759 F.3d 995, 1020 t(&x:ir. 2014). Here, all three parts of this tepst
have been met. First, tlecord was fully developed for the fixed time period at issue
and further administrative proceedings woirtpermissibly allow the “ALJ to have §
mulligan.” Id. at 1021. Second, as described abtive ALJ did not povide a sufficient
explanation for rejecting the opon of the consultave examiner or fofailing to address
the evidence in theecord from her treating physiciarkinally, if the ALJ had provided

great weight to Dr. Behinfar’s opinion anddhmcorporated the information contained in

%4

the records from Integted Medical Services Pain kgagement, the ALJ would have
found that Ader was disabled.

IT ISTHEREFORE ORDERED that Ader’s claim for diability is remanded to
the Commissioner of the Social Securitymidistration for an award of benefits.

IT ISFURTHER ORDERED that the Clerk of the Court shall enter judgment
accordingly. The judgment will serve as the mandate of this Court.

Dated this 7th day of December, 2017.

-

~ David K. Duncan
United States Magistrate Judge




