National Fire & Maffine Insurance Company v. Infini PLC et al
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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Doc. 2

> No. CV-16-03874-PHX-GMS
ORDER

WO

gg%)ggy’ﬁre & ad Marine Insuranct
Plaintiff,

V.

Infini PLC, et al.,
Defendants.

Infini, PLC, et al.,

Counterclaimants,
V.

National Fire & Marindnsurance Company

Counterdefendant.

Infini PLC, et al.,
Third-Party Plaintiffs,
V.

AlG Claims, Inc., et al.,

Third-Party Defendants.

Pending before the Court are Lexingtosaurance Company’s Motion for Summar
Judgment (Doc. 171), AIG Claims Incorpadis Motion for Summary Judgment (Dog.
178), Wells Fargo Insurance Services USMotion for Summary dgment (Doc. 226),
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and William Hall and Infini PLC’s Cross Mion for Summary Judgment (Doc. 210), ar
Motion to Strike (Doc. 250).
BACKGROUND

Defendant/Counterclaimant, Dr. William Hall, provides cosmptimcedures and
surgeries through his companwfini, PLC (collectively, “Infini”). Since at least 2011,
Lexington Insurance Company (“Lexington”) h@®vided coverage insurance to Dr. Hg
for the medical procedures he performs is practice. To obtain insurance coverad
Infini worked with an instance broker, Wells Fargo Insunce Services USA (“Wells
Fargo”). Lexington uses amdependent third-party to adjuits claims, AIG Claims
Incorporated (“AlG Claims”), and has anderwriter Smith Bell &Thompson (“SBT”).

On July 24, 2014, Wells Fargo sent a reakapplication to Infini. (Doc. 228-4 af
4). Several weeks later, on September 4, 201f#hi returned the pplication. In the
application, Infini crossed out certain kinosliposuction—specifically liposelection ang
lipodissolve—because Infini dinot perform those procedurefDoc. 228-4 at 22). On
the same page, the applicatimoted that Infini perforne large quantities of “local

anesthesia lipo.1d.). CRC Services and Wells Fargtaged this handwritten applicatior

to SBT, Lexington’s underwriter. (Doc. 178x. 30). On September 29, SBT sent CR

Services an email that stat “Attached you will find a renewal quote. The premiu
increase is due to the significant increasexposures.” (Doc. 173-33 at 2). But th
coverage that SBT produced for CRC and Wells Fargo did not ultincatetain coverage
for liposuction. (“2014-2015 Policy”) (Doc.71 Ex. 11). In the aomunications between
CRC, Wells Fargo and SBT, the parties all retteethe policy as a “renewal.” (Doc. 172
Ex. 33) (“Attached you'll find the renewaguote.”). And the 2014-2015 Policy from
Lexington specifically statetthat it was a renewal policyDoc. 173, Ex. 34).

On October 1, 2014, wheillihg out additional forms relad to the application to

! The parties’ requests for oral aré;umame denied because they have had
adequate opportunity to disssithe law and evidence andiloargument will not aid the
Court’s decision.See Lake at Las Vegas Invest@Gm®up, Inc. v. Pac. Malibu Dev933
F.2d 724, 729 (& Cir. 1991).
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renew coverage for Dr. Hall, a representativévells Fargo Insurance Services noted th
she was “aware of [a] circumstance accid®ribss . . . which may result in a claim undg
the insurance coverage.” (Doc. 173-12 at 5This document specifically noted that the
had been a records requestrtbni from a lawyer. [d.).

While Infini was correspondg with Wells Fargo abouts policy renewal, Dr. Hall
performed a liposuction procedure on Donna Willidter this procedure, Ms. Willis wag
hospitalized and required addmial surgeries. (Doc. 211-13% In September 2014, Dr

Hall received two requests for medical retofrom Ms. Willis—first from her husband

and then from a lawyer on her behalf. (Docl-2lat 4). He was also notified that M$

Willis had been hospitalized about a weeteaher liposuction pradure. (Doc. 211-1 at
3).

On January 29, 2015punsel for Ms. Willis requestdtie contact information of
Infini’s insurance carrier. (Doc. 228-1 at 17nfini forwarded thisto Wells Fargo and
Lexington. (d. at 16). Ms. Willis later filed suit @inst Dr. Hall and Infini in Maricopa
County Superior Court. (Doc. 228-1 at But in May 2015, Lexington informed Infini
that the new insurance policy did not cover igs caused by lipostion, and it would not
defend any claim brouglay Ms. Willis. Dr. Hall and Infiniiled a third-party complaint
in this suit arguing that Lexington wrongfully dedicoverage for the Medical Incident.
Is on that complaint that the various parti@adptheir motions for summary judgment.

DISCUSSION
l. Legal Standard

The purpose of summary dgment is “to isolate and dispose of factually

unsupported claimsCelotex Corp. v. Catrettd77 U.S. 317, 323-2406 S.Ct. 2548, 91

at

e

~—+

L.Ed.2d 265 (1986). Summary judgment is appedp if the evidence, viewed in the Iig;]t

most favorable to the nonmoving party, slsotthat there is no genuine issue as to
material fact and that the movant idied to judgment as a matter of law.E: R. Civ.
P. 56(c). Only disputes over facts that niigfiect the outcome dhe suit will preclude

the entry of summary judgmesind the disputed @ence must be “such that a reasonal
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jury could return a verdict for the nonmoving partiriderson477 U.S. at 248.

“[A] party seeking summary judgment alygmbears the initiatesponsibility of
informing the district court of the basis fids motion, and identifyig those portions of
[the record] which it believes demonstrate theesdze of a genuine issue of material fac
Celotex 477 U.S. at 323. Parties opposingnsuary judgment are required to “cit[e] t
particular parts of materials in the recoektablishing a genuinesgiute or “show[] that
the materials cited do not establiske @bsence ... of a genuine disputeebR. Civ. P.
56(c)(2).

Il. Analysis

At the summary judgment stage, Plaintiff Infini’s evidence is “to be believed,
all justifiable inferences ar® be drawn in [his] favor.See Andersqmd77 U.S. at 255
(1986). Disputed facts are “viewed in the lighost favorable to” Infini, the non-moving
party.See Scott v. Harri$50 U.S. 372, 380 (2007).

A. Lexington Insurance Company’s Motion for Summary Judgment

In Arizona, the interpretation of ansarance contract is a question of lawistis
v. Am. Family Mut. Ins. Cp61 P.3d 22, 25 (Ariz. Ct. Apr002). Insurace policies are
“read as a whole, so as to give a oeeble and harmonious effect to all of its
provisions.”Charbonneau v. Blue Cros$ Washington and Alaské34 P.2d 972, 975
(Ariz. Ct. App. 1981). Insurance contraet® interpreted “according to their plain and
ordinary meaning.Keggi v. Northbrook Prop. & Cas. Ins. €43 P.3d 785, 788 (Ariz.
Ct. App. 2000). When thesarance policy language is unambiguous, “the court does
create ambiguity to find coveragédimerican Family Mut. Ins. Co. v. Whig5 P.3d 449,
452 (Ariz. Ct. App. 2003). The insured pabiyars the burden of establishing coverage
while the insurer bears the loken of establishing that alpry exclusion is applicable.
Keggi 13 P.3d at 788.

Lexington moves for summary judgment oxiaf Infini’s claims: (1) breach of
contract, (2) bad faith, (3) negligence, (4) loteaf fiduciary duty, (5) declaratory relief;
and (6) fraud.
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1. \Iévr;_ether the Medical Incident is covered under the 2013-2014
olicy.

In its Motion for Summary Judgment, Lexingtargues that Infini did not provide

adequate notice of the Medical IncidentLiexington under the terms of the 2013-201

Policy, and so it does not hateindemnify Infini. The 2012014 Policy outlines Infini's

duties if a claim, suit, or medical incident arises:

If during the policy period, [Infijishall become aware of any
medical incident which may reaisably be expected to give
rise to a claim being made agsi any Insured, [Infini] must
notify [Lexmgton] in writing assoon as practicable. To the
extent possible, riwe should include:

a) How, when, and where theedical incident took place;

b) The named and addresses of any injured persons and
witnesses; and

c) The nature and location ofyamjury or damage arising out
of the medical incident.

Any claim arising out of suchedical incident which is
subsequently made againsiydnsured and reported to us,

shall be considered first made at the time such notice was
given to us.

(Doc. 173 Ex. 11).

On October 1, 2014, when filling out a fonelated to the remeal of coverage for
Infini, a representative of Wells Fargo Insurar8ervices noted thahe was “aware of [a]
circumstance accident or loss . . . whichymmasult in a clan under the insurance
coverage.” (Doc. 173-12 at 5Iyhis document alsspecifically noted tht a record request
had been made by a lawydd.§j.

This information, however, does not ctituge notice under th2013-2014 Policy.

It lacks the relevant factsahmight be used by Lexingtdo process the potential claim—t

information that the 2013-20Eblicy says that notice should provide. The informatiory i

also addressed to Lexington’s underwriter, SB&hjch is not charged with processin
claims that are made under Legton’s insurance policy. Leaxgton offers no evidence td
suggest that SBT was its agent parposes of receiving claims thvat Infini had a right to

believe that it was. Further, the applicatttmes not say “how when and where the medi
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incident took place,” the identitgf the injured person, dhe damages that resulted fror

the medical incident. Inmilar situations, many courts V@rejected the argument tha

information in a renewal application couldpide sufficient notice under an older policy.

See Am. Cas. Co. of Reading, v. ContinisibF.3d 62, 69 (3d Cir. 1994DIC v. St Paul
Fire & Marine Ins. Co, 993 F.2d 155, 160 (8th Cir. 1993INotice that would cause one
to investigate a renewal for insurance muselsube different than notice to investigat
potential claims.”)LaForge v. Am. Cas. Co. of Readif3F,F.3d 580, 584 (10th Cir. 1994
(renewal application information not noticecbese it was provided to “seek covera
from the insurer’s underwriterstheer than in a document dgsed to seek recovery undsg
the policy in effect.”).

Because notice was not giveluring the policy periodr during the automatic
extension reporting period, tleeis no coverage for the medl incident under the 2013;
2014 Policy. Thus, Lexingtos Motion for Summary Judgmeas to the 203-2014 Policy

period is granted.

2. Whether Infini reasonably e)pected liposuction coverage under
the 2014-2015 Policy.

In Arizona, when insurance policy lamgge unambiguously precludes coverag
that policy may still be read to provide covgedor the insured, but only if the insured ha
a reasonable expectation ofveoage under the policy.Darner Motor Sales, Inc. v.
Universal Underwriters Ins. Cp.140 Ariz. 383, 391 682.2d 388, 396 (1984). A
reasonable expectation “must be limited bgnething more than the fervent hope usua
engendered by loss.ld. at 395. The “reasonable expm@ins” doctrine is limited to
circumstances where the insuhas reason to believe that ihsured would not assent t(
the policy if the insur@é knew of the particular policy languagkl. at 396. InGordinier
v. Aetna Casualty & Surety Gd.54 Ariz. 266, 742 P.2d 277 (1987), the Arizona Supre

Court listed specific situations whdbarner applies, including:

Where the insured didot receive full and adequate notice of
the term in question, and theoprsion is either unusual or
unexpected, or one that emasculates apparent coverage; Where
some activity which can be reasdoty attributed to the insurer
would create an objective impsesn of coverage in the mind

of a reasonable insured; Where some activity reasonably
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attributable to the insurer fanduced a particular insured
reasonably to believe that he has coverage, although such
coverage is expressly and unagunusly denied by the policy.

Gordinier, 742 P.2d at 272-73 (mtnal citations omitted).
When an insured seeks a renewal of insceacoverage, “an insured has a rightfto

rely on the assumptiondh absent sufficient notice toetltontrary, the renewal was thg

©

same in terms of coverage as the origindrhes v. Burlington Northern Sante Fe Ry, C
2007 WL 2461685, at *@. Ariz. 2007) (citing,umbermen’s Ins. Co. v. Heiné4 Ariz.
152, 156 245 P.2d 415, 418 (1952)).

To prevail on its motion for summary judgment here, Lexington must demongtrate

that it provided “full and adequate notice” lifini regarding the change in liposuction
coverage, or that the change in cogeravas not “unusual or unexpecte&ee Gordinier
742 P.2d at 273. éngton must also demonstrate thatid not induce a reasonable beligf
of coverage through its actd. There remain factual disputeger whether Infini was ever
given full and adequate notice of the changerms, whether the change was unusual or
unexpected, and whether Lexington’s conductsed Infini to reasonably expect it had
coverage for liposuction.

Lexington points to the language of theote and policy—which plainly exclude
coverage for liposuction—to argue that it gawatice to Infini. But as noted above,
Lexington must do more than point to thegaage of the renewed policy to overcome the
reasonable expectations doctrine. It mushalestrate that it provided “full and adequate
notice to Infini that the terms of the polibnd changed through something other than the
terms of the agreemer@ordinier, 742 P.2d at 273.

Several facts in the record could suppdmding that Infini did not receive full and

adequate notice of the change in coverage. All of Infini’s previous policies with Lexinjgtor

provided coverage for liposuction. Infinrates went up in the 2014-2015 Policy, whigh

would generally indicate the same or betteverage. Indeed, kiangton's underwriter

O

SBT noted that “the premium increase is tuthe significant increase in exposure.” (Do

173-33 at 2). Notably, this rationale for theemium increase was relayed to Dr. Ha
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(Doc. 211-1 at 5). Infini sserts that it was “astonishet) find out that the 2014-2015
Policy did not provide coverage for thiposuction procedures it performdd.(at 3).
Finally, it is hard to believe that Infini wadihave agreed to tH2014-2015 Policy if he
had known that it did not cowdis liposuction procedures—which he asserts are the n
likely to cause liability. Id. at 2).

Lexington has failed to demonstrate ibyided sufficient notice to Infini of the
lack of coverage in the 2012B15 Policy. Nor has it shownatthe lack of coverage was
not “unusual or unexpected,” given Infingsevious history of ceerage for liposuction.
Gordinier, 742 P.2d at 272-73. The fact thatiniis premiums went up could create a
“objective impression of coverage the mind of a reasonable insure@Gbrdinier, 742
P.2d at 273. Because a reasonable jury douddhat Infini had a reasonable expectatic
of coverage for liposuctioander the 2014-2015 Policy, Lexington’s Motion for Summg
Judgment on Infini’s claim of a brela of contract is denied in part.

3. Whether Lexington acted in bad faith

In Arizona, insurance contracts includeimplied covenant of good faith and fai
dealing that requires the parties to refraimfrany conduct that would impair the benefi
or rights expected from the contractual relationst$ee Rawlings v. Apodaca26 P.2d
565, 570 (Ariz. 1986). The tort of bad faitltognizes that “implicit irthe contract and the
relationship is the insurer’s obligatido play fairly with its insured.”ld. at 570. To

establish bad faith on the part of the insufa plaintiff must slbow the absence of g

reasonable basis for denyingnie@its of the policy and & defendant’'s knowledge of

reckless disregard of the lack of asenable basis for denying the clainD&ese v. State

2 Lexington argues that even if Infinidha reasonable expectation of coverage,

Court should still grant summary judgment otiis count because tipeior acts exclusion
of the 2014-2015 Policy nonetheless precludes coverage. But Lexington misunder,
the reasonable expectations doctrine. IfninGan demonstrate that it had a reasona
expectation of coverage for the medical incidéren a{]u_ry may conclude that it is covere
regardless of the unambiguous terms of the politych includes tersnlike the prior acts
exclusion.Darner, 682 P.2d at 396. To reiterate, asenable jury could find that Infini
expected coverage for the Medical Incidenspexcially in the context of renewal, wher
the insurer made statements that could ltaesed Infini to believe it was obtaining th
same coverage.
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Farm Mut. Auto. Ins. Cp.172 Ariz. 504, 506 838 P.2tP65, 1267-68 (1992) (interna
guotation marks omitted). The first inquirywolves an objective analysis that focuses
whether the insurer acteshreasonably, while éhsecond involves aibjective analysis as
to “whether the insurdmewthat its conduct was unreasonable or acted with such reck
disregard that such knowledgeuld be imputed to it."ld. at 507 (emphasis in original).

Lexington asserts that because there meabreach of contract, there cannot be
finding of bad faith. But in Arizona, bad faitlaims against insurers are independent
coverageManterola v. Farmers Ins. Exchand®0 Ariz. 572, 578 3P.3d 639, 645 (Ariz.
Ct. App. 2001). Therefore, "fif covenant of good faith afar dealing can be breachef
even if the policy doesot provide coveragellloyd v. State Farm Mut. Auto. Ins. Cb89
Ariz. 369, 377 943.2d 729, 737 (ArizCt. App. 1996).

A jury could find that Lexington acted unssaably by first indicating that Infini
would be covered under the 2014-2015 Poligyraising its premiums, asserting that tf
increase in premiums is duedn increase in the risk ekposure, while providing a policy
that did not cover a large portion of Infinggocedures that had been covered under
previous policy terms. Lexingh does not offer an alternagiexplanation for why it raised
Infini’s rates in the 2014-205 Policy, nor does it explain wht decided to omit coverage
for liposuction from the 2014-2015 Policy—even though it had provided coverags
Infini’s tumescent liposuction for years.

Although a jury could find that the denial@fverage was unreasonable, Infini muy
point to some facts that could indicate that Lexington either knew that it was unreasc
in denying coverage, or thatatted with reckless disregardtaghe reasonableness of it
denial of coverage. The email from underwrB&RT, which states #t “[t]he increase in
premiums is due to the significant increasexposures,” (Doc. 173-38 2), could be used
by a jury to demonstrate that Lexingtontest with reckless disregard as to th
reasonableness of its conduct. This enwdilich was relayed to fimi, caused it to be

“astonished” to find out he did not have cage. (Doc. 211-1 at 3). A reasonable ju
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could find that Lexington was reckless a#hie reasonableness of its conduct in processing
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Infini’s application for renewal and in its ultimate decistordeny coverage.
4, Negligence

Lexington also asks that the Court griasimmary judgment on Infini’s negligencs

1%

claim. Under Arizona law, an insurancengmany may not be sued for an independent
claim of negligence for mishandling of a claiBee Miel v. State Farm Mut. Auto Ins. Cp.
185 Ariz. 104, 111 912 P.2d 133340 (Ariz. Ct. App. 1995). Those kinds of claims myst
instead be brought as a breach of theecant of good faith and fair dealind. However,
the Court inMiel also acknowledged thatclaim for negligent “processing an applicatign
for insurance” or “for an ant’'s negligent misrepresetitmm about the scope of the
insurance policy” could be brougagainst an insurance compafge id(citing Darner,
140 Ariz. at 385-386Continental Life & Acc. Co. v. Songdr24 Ariz. 294, 302, 603 P.2¢

921, 929 (1979)). Infini’s third party complaint argues that Lexington acted negligently

“pby failing to obtain and/or matain and/or honor the nessary coverage and the

-

promises and duties as to Infini” (Doc. 25.&), which could inclué negligent processing
of the claim as well as negégt misrepresentation of coage and negligent processing

of an application. However, undegtiel, Infini cannot bring a claim against Lexington fqg

—_— =

negligenthandlingof his claim. So Infini’s neglignce claim against Lexington is limite

to the theories of negligentisrepresentation of coveragad negligent processing of a

-

application for insurance.
5. Declaratory Relief
Because this order leaves open the pdggilihat Infini has coverage for the
medical incident from Lexington, Lexingt's Motion for Summary Judgment as to
declaratory relief is denied.
6. Fraud
In its Motion for Summary Judgment, Legton states that because it did npt
intentionally conceal the ¢a that the 2014-2015 Pojicdid not cover tumescent
liposuction, Infini’'s claim of fraud fails aa matter of law. (Doc. 170 at 28). Byt

intentional concealment is not the standardffaud in Arizona. Instead, the elements pf
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fraud are: “(1) a representation; (2) itdsfeyy; (3) its materiaty; (4) the speaker's

knowledge of its falsity or igmance of its truth; (5) the speaker's intent that it be ag

upon by the recipient in threanner reasonably contemplated;tt@ hearer's ignorance of

its falsity; (7) the hearer's rathice on its truth; (8) the rigtd rely on it; (9)his consequent
and proximate injury.’Echols v. Beautfuilt Holmes, Ing.132 Ariz. 498, 500 647 P.2d
629, 631 (1982). The emailrgeby underwriter SRT, whictvas relayed to Infini, could
be used to establish a claim of fraud againgtrigton. It was a repisentation that clearly
implied that Infini would becovered under the new polidgr claims relating to the

“significant increase in risk.” Infini assertisat it relied upon this email, and the ema

partially caused it to be astshied to discover there was caverage for liposuction under

his new policy. (Doc. 211-1 &). Lexington’s Motion for Smmary Judgment as it relate
to fraud is denied.

7. Breach of Fiduciary Duty

Infini's breach of fiduciary duty claim agat Lexington fails as a matter of law.

See Kovacs v. Simel Ins. Co. Ltd.2016 WL 357047%D. Ariz. 2016) (“Insurer owes no
fiduciary duties to an insudaunder Arizona law.”) Thug,exington’s Motion for Summary
Judgment as to breachfafuciary duty is granted.

B. AIG Claims’ Motion for Summary Judgment

AIG Claims is a third-party claims adjustéat contracts with Lexington to adjug
claims made by persons who are insured byiriggon. In its complaity Infini alleges six
separate claims of liability against AIG ClairBsit in its response, fmi PLC only alleges
that AIG Claims acted in bai@ith when it denied coverage Infini. AIG Claims has
asked for summary judgment on Infini’'s claohbad faith against AIG Claims. Becaus
the Court finds that there aresirfficient facts to support a finatj of bad faith against AlG,
it will grant AlG’s Motion for Summary Judgment. But AIG &ms’ conduct may still be
iImputed to Lexington for claims dfad faith and breach of contract.
111
111
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1. Infini's Claim Against AIG for Bad Faith is Not Supported by
Sufficient Facts

In Arizona, it is unsettled whether an ingnce adjuster can be held liable for bd
faith. See IDS Property Cams. Co. v. GambrelB13 F.Supp.2d 748, 753 (D. Ariz. 2012
(“[JJudges have repeatedly concluded thatldw surrounding the viability of a bad fait
claim against an insurance adjuster is unsettled in Arizona.”). Because AIG Claims cd
did not rise to the level of bddith, this analysisssumes that an insunee adjuster can bg
held liable for bad faith. lprocessing Infini’s request for coverage, AIG Claims adjus
Kristina Kovac simply lookedo the 2014-2015 Policy and noted that it did not co
liposuction. While it is possible that Infimay nonetheless be covered under the 20
2014 Policy, there is nevidence that Ms. Kovaclehewthat she was acting unreasonab
in denying coverage, or that she acted wébkless disregard when denying coverag
Infini points to no separate evidence, other than the denial and a failure to consider |
older policies, to support a factual finding tAd& Claims acted in faith when it denied
coverage.

2. AIG Claims’ Conduct Is Still Imputed to Lexington.

Although AIG Claims’ conduct in isolation de@ot rise to the level of bad faith, if

may be considered in determining whethexington acted in bad faith. AIG Claims

adjusted Infini's claim on behalf of Lexitan, and so its conduct may be imputed
Lexington for purposes ohfini’s claims of breaclof contract and bad faitikee Meineke
v. GAB Business Services, 195 Ariz. 564, 56891 P.2d 267, 271 (Ariz. Ct. App. 2000
(noting that where an adjuster mishandlesarclthe adjuster’s aains are imputed to the
insurer.”). The Court will grant Infini’'s cgs motion for summary judgment on this limite
issue, and finds that AlG’s conduct ispated to Lexington. (Doc. 210 at 22).

C. Wells Fargo Insurance ServicédMotion for Summary Judgment

Wells Fargo Insurance Services movessiommary judgment against Infini on five

claims: (1) Breach of contract, (2) Breach of tovenant of good ith and fair dealing,

(3) Breach of Fiduciary Duty, (4) Fraud, and (5) Negligence.
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1. Breach of Contract
To establish a claim for breach of contrdefini must demonstrate the existence
a contract between it and Wells Fargs breach, and resulting damadesst Am. Title
Ins. Co. v. Johnson Bank39 Ariz. 348, 352 372 P.3d 297 (2016). In its Motion for

Summary Judgment, Wells Fargo Insurance iSesvargues that the Court should grant

summary judgment on Infini's breach afrdract claim against ibecause Wells Fargd
provided some medical malpractice coveragéntmi, Infini took an unreasonably long
time to fill out the applicatin, and Infini failed to reathe quote and ultimate policy
coverage to ensure it provided sutiat coverage for his practice.

There is evidence that indicates thatId/€&argo Insurance Services’ obligatio

under the contract extended beyond merely provisamgemedical malpractice coverage.

On its website, Wells Fargo adtises services that include “tailoring the right solutio
to help protect your company,” and noteatthour experienced teams help business

navigate smoothly through a myriad of compissues.” (Doc. 241 at 8-9). Given the

Wells Fargo Insurance Services had obtaingaosliction coverage for Infini for years, it

likely needed to provide coverage fdira his services under the contract.

Wells Fargo does not point to any case taat demonstrates an insured’s failure

read the insurance coverage provided thg insurance broker would conclusively

demonstrate that the insurance Eo#tid not breach its contraetth the insured. Part of
the reason that insured persdm insurance brokers is to have them navigate comy
insurance agreements. A reaable jury could find thawWells Fargo breached its
agreement with Infini by failing to provide itith sufficient coverage for its practices, an
Wells Fargo request for sumary judgment on thisount must be denied.
2. Good Faith andFair Dealing

Wells Fargo also asks that the Court griasummary judgmendn Infini’'s claim
that Wells Fargo violated th@eenant of good faith and fadealing. Arizona law “implies
a covenant of good faith and faiealing in every contract. €hduty arises by virtue of g
contractual relationship.Rawlings v. Apodacgal51 Ariz. 149, 153 726 P.2d 565, 56
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(1986) (internal citations omitted). To brign action in tort claiming damages for th
breach of good faith, a partpust establish “a special relationship between the par
arising from elements of public interestdhesion, and financial responsibilityWells
Fargo Bank v. Arizona Laborer201 Ariz. 474, 491, 38.3d 12, 28-29 (2002)
Whether a “special relationg” existed between WellBargo Insurance Servicef
and Infini is a question of fact. There ardfistent facts in the reaal that could lead a
reasonable jury to find that We Fargo Insurance Services had a special relationship
Infini, given that Infini used Wells Fargodarance Services to procure insurance Sif
2003 (Doc. 25 at 8), and trusted themprovide insurance coverage for his medig
practice. Infini also contaetl Wells Fargo Insurance Semscafter the lawyer’s reques
for medical records, seeking advice on howtoceed. These facts could lead a jury
find that a special relationship existed betwdégzlls Fargo Insurance Services and Infir]

3. Breach of Fiduciary Duty

Wells Fargo argues that it is entittedsommary judgment on Infini’'s breach of

fiduciary duty claim. In Arizona, insuraa brokers typically owe a duty to the individug
seeking insurance coverage “to exerciseaealle care, skill and dilence in carrying out
the agent’s duties in procuring insuranc®arner, 682 P.2d at 402 (internal citations ar
guotation marks omitted). While this dutyay be used to suppaa negligence claim
against an insurance broker, it is not fane thing as a fiduciary duty. Darner the
Arizona Supreme Court spec#ilty noted that an insunae broker “cannot be helg
accountable as [the insured’s] fiduciarid. The Court is aware of no Arizona case |3
where a court found that an insuratweker owed the insured a fiduciary duty, so th
claim fails as anatter of lawSee also Kovacs v. Sentinel Ins. Co.2ad6 WL 3570475
(D. Ariz. 2016) (“Insurer owes no fiduciaduties to an insured der Arizona law.”).
4. Fraud

Infini does not respond to Wells Fargoégjuest for summary judgment on the clai

of fraud. There is not sufficieevidence in the recotd support a findinghat Wells Fargo

made false representations that the 2014-Z0dliey provided covege for liposuction.
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Therefore, the Motion for Summary Judgment as to fraud is granted.
5. Negligence

Because Wells Fargo Insm@ Services did not regstesummary judgment on
Infini’'s negligence claim ints initial Motion for Summary Judgment, its request $oia
spontepartial summary judgment its reply motion is denied.

IT IS THEREFORE ORDERED that Lexington’s Motion for Summary Judgmer
(Doc. 171) iSGRANTED IN PART AND DENIED IN PART as follows:

1. As to breach of contract GRANTED IN PART as to coverage under thg
2013-2014 Policy

2. As to good faittand fair dealing IDENIED.

3. As to negligence IGRANTED IN PART as to the neglignt mishandling
of a claim, but not as to nkgent processing of an applican for insurance or negligent
misrepresentation of éhscope of coverage.

4. As to breach of fiduciary duty GRANTED.

5. As to declaratory relief BENIED.

6. As to fraud IiDENIED.

IT IS FURTHER ORDERED that AIG Claims’ Motion for Summary Judgmer
(Doc. 178) isGRANTED. The Clerk of Court is direetl to termina AIG from this
action.

IT IS FURTHER ORDERED that Infini's Cross Motion for Summary Judgmer
(Doc. 210) isGRANTED because AIG Claims’ conduct ismputed to Lexington on the)
bad faith claim

IT IS FURTHER ORDERED that Wells Fargo Insurance Services’ Motion f(
Summary Judgment (Doc. 226)@GERANTED IN PART AN D DENIED IN PART as
follows:

1. As to breach of contract BENIED.

2. As to good faittand fair dealing IDENIED.

3. As to breach of fiduciary duty GRANTED.
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4. As to negligeoe sua sponte BENIED.

5. As to fraud ISSRANTED.

IT IS FURTHER ORDERED that Infini's Motion to Strike (Doc. 250) is

DENIED AS MOOT .

ated this 3rd day of January, 2019.

G. Murray gnow
Chief United States District Judge
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