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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Samuel Wilke, No. CV-16-04055-PHX-JJT
Plaintiff, ORDER
V.

Transportation Insurance Company,

Defendah

At issue is the admissibility of expeestimony provided by Dr. Anthony Yeung o
behalf of Plaintiff Samuel Wilke. T Court considers Defendant’'s Rule TD&dbert
Motion to Preclude Dr. Yeung's Expert Omns (Doc. 129, Mot.), Plaintiff's Respons
(Doc. 137, Resp.), and Defendant’s Reply (D29, Reply). The Court finds this mattg
appropriate for decision without oral argumeseel RCiv 7.2(f).

l. BACKGROUND

A. Brief Summary of Facts

Plaintiff suffered a spine infy while at workon June 24, 2015 (Doc. 1, Ex. A
Compl. § 7.) Defendant, thworkers’ compensation insuraagrovider for Plaintiff's
employer, approved Plaintiff for workers’ coemsation benefits. (Compl. T 15.) Plainti
had two spine surgeries for herniated distisefirst was on March 18, 2016, and th
second was on June 18)16. (Doc. 87, Plaintiff's Additional Facts Deemed Mater
(PSOF) 11 43, 64.) After each surgeryaiftiff was prescribed three medicationsH

oxycodone, docusatedium, and diazepam—which he wagposed to fill immediately.
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(PSOF 11 44-4%6.) Both times, Plaintiff was unablefith his prescriptions for docusatg

sodium and diazepam immatkly because Defendant initially denied coverage.

(Doc. 128, Defendant’s Separate Statemeifasts (DSOF), 1 3-4, 10, 16; PASOF 11 45,

66.) Plaintiff alleges that Defendant’s delaypproving his medications after each surgery

caused his spine to re-herniate both times. (Cofifp21, 27.) Plaintiffsole claim is that
Defendant breached its duty ofagbfaith and fair dealing whahdelayed approval of the|
prescriptions, thereby causing hesherniations. (Compl. 1 42-46.)

B. Expert Witness Dr. Anthony T. Yeung

Anthony T. Yeung, M.D., a board-certifientthopedic surgeon, wrote two reports
for Plaintiff. For his initial r@ort (Doc. 129, Ex3, Yeung Report), dated in March 2018,

Dr. Yeung relied on records from this litigati and medical records from Plaintiff's

treating surgeon, Dr. Lyle YourigThe Yeung Report concluded that Plaintiff “was a ri

patient for recurrent herniation . . . becaog¢he size of his initial herniation causing

defect in the annulus that would make meence higher than average to approximately 20-

25% incidence.” (Yeung Report at 57.) Sincaiftiff was a risk patient, the Yeung Repo
opined that “the post-op regimef prescription meds [was] even more important.” (Yeu
Report at 57.) The Yeung Report noted tRintiff had a re-herniation in March 201
and a second re-herniation in June 2016. (\gekeport at 57.) It oped that Defendant’s
delay in approving the prescription cozge was “more likely than not a majq
contribution to the already-high incidenceaefurrent herniation which occurred after both
the March and June, 2016 sergs.” (Yeung Report at 58.)

Dr. Yeung wrote a second report in dust 2018 to rebuthe opinions of

Defendant’s expert witnesses'—Dr John TWang, a pharmacologist, and Dr. Paul R.

Gause, an orthopedic surgedBoc. 129, Ex. 4, Yeun®Rebuttal.) Before writing his

=

rebuttal report, Dr. Yeung reviewed his initial report, new medical records, and new gxpe

1 Dr. Yeung's report stated that his reviéweluded “plaintiff's initial disclosure
statement, defendant’s disclosure statenrengrds of Dr. Lyle Young at Sonoran Spin
the Plaintiff’s fifth supplemental disclosyradditional records from Dr. Lyle Young
transcript of the deposition bf/le Christopher Young, MD and transcript of the depositi
of Samuel Wilke [and] Dr. Young’s ptsp regimen.” (Yeung Report at 57.)
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witness opinions and repo$he Yeung Rebuttal agreed wiiin. Lyle Young's treatment
and recommendations. (Yeung Rebuttal at 9%jdted that Dr. John Trang’s opinion—
that the pharmacologic effects of decussatium require 12-16 hogiafter ingestion to
take maximum effect—"does not excuse thenial of recommended post op treatme
[because] Dr. Lyle Young is[tesponsible [for] treat[ing] his surgical patient withot
second guessing by the insurargarrier [Jor other professmals[.]” (Yeung Rebuttal at
99.) The Yeung Rebuttal statéaat expert withess Dr. BaGause’s opinion “was nof
critical of Dr. Young’'s care, but is intendéd provide a defensepinion from a spine
surgeon to support [Defendamthd the manner in which theytervened inP]laintiff's
surgical and post-op care[.[Yeung Rebuttal at 100.) Théeung Rebuttabpined that
“[iinsurance companies should not dictate mmabiand surgical care inappropriately 3
medical care will always be an art bdgm science.” (Yeung Rebuttal at 100.)
. LEGAL STANDARD

Under Rule 702, an expert may testify onllasis of “scientific, technical, or othe
specialized knowledge” if it “Wl assist the trier of facto understand the evidence,
provided the testimony rests on “sufficientt& or data” and “reliable principles an
methods,” and “the witness has reliably apptieel principles and methods to the facts
the case.” Fed. R. Evid. 702(a)-(d). Theltjiadge acts as the “gatekeeper” of exps
witness testimony by engaging in a two-part analy§laubert v. Merrell Dow
Pharmaceuticals, In¢509 U.S. 579, 589, 592993). First, the trigudge must determine
that the proposed expert withess testimony is based on scientific, technical, or
specialized knowledgdd.; Kumho Tire Co. v. Carmichaeb26 U.S. 137, 147 (1999)
Second, the trial court must ensure that pnoposed testimony is relevant—that it “wi
assist the trier of fact to undeast or determine a fact in issuéd” “Evidence is relevant
if it has any tendency to make a fact mordesss probable thaib would be without the

evidence and the fact is adresequence in determining thdias.” Fed. R. Evid. 401.

2 Dr. Yeung's report stated that his review included: Dr. Lyle Young's treatn

records and deposition; Dr. Jolirang’s opinions, expertpert, published materials, and

fee schedule; and Dr. Paul Gause’s expert opinion and report. (Yeung Rebuttal at 9
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“The inquiry envisioned by Re 702" is “a flexible one.Daubert 509 U.S. at 594.
“The focus . . . must bgolely on principles and methodgly, not on the conclusions thg
they generate.ld. The advisory committee notes on tB800 amendments to Rule 70
explain that Rule 702 (as amended in respon&mtder) “is not intended to provide an
excuse for an automatic challertgethe testimony of every experSee Kumho Tireb26
U.S. at 152. “Vigorous cross-examination, presentation of contrary evidence, and
instruction on the bueh of proof are the traditional and appropriate means of attac
shaky but admissible evidenc®&4aubert 509 U.S. at 59&citation omitted).
Il. ANALYSIS

Defendant argues that the proposed testynof Dr. Yeung is neither reliable no
relevant. (Mot. at 1.) Plaintiff asserts tliat Yeung is qualified to testify about medica

iIssues and that his testimony is relevant &issue of medical causation. (Resp. at 7.)

A. Dr. Yeung is Qualified to Opine almut Medical Causaton but not the
Reasonableness of Insurance Business Practices

Defendant first argues that Dr. Yeundnst qualified to opine whether Defendar
acted reasonably in tempabar denying coveragefor Plaintiff's muscle relaxant
prescription.” (Mot. at 6.) Plaintiff’'s countargument is that Dr. Yeung “should be entitle
to criticize any non-medical pgon who is making medical dsions.” (Resp. at 10.)
However, Plaintiff does not offer Dr. Yeursgiteport as evidence of whether Defende
acted reasonably in temporarifienying Plaintiff's prescriptin. Instead, Plaintiff uses
Dr. Yeung’s opinion—that Platiff's delayed access to medication following his tw
surgeries contributed to his re-herniatieste rebut Defendant’s evidence about medig
causation. To any extent that Dr. Yeung egimbout the reasonableness of Defenda
actions, the testimony will not be allowedr.Dr¥eung is an expert in the practice (¢
medicine, not the business praes®f insurance companies.

Defendant next argues that Dr. Yeung—eathopedic surgeon—"lacks expertise i
the realm of pharmacology, and has no basigliallenging Dr. Trang’s opinions on th

subject.” (Mot. at 6.) Plaintiff asserts tHat medical doctor has sufficient foundation t
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testify on any medical point as they are g¢ednlicense to practice any specialty once

they are licensed in Arizona.” (Resp. & “Experience in conjunction with othef

knowledge, skill, training or education” marovide a sufficienfoundation for expert

testimony. Fed. R. Evid. 702, cmt. to 208@endment. “[D]octors with unlimited licenses

are competent to give expert testimony in the entire medical fieldhdlupa v. Indust.
Commission 509 P.2d 610, 611 (Ariz. 1973). Dreung’s combination of education

training, and experience make him qualifiedestify about medical esation. To become

an orthopedic surgeon, Dr. Yeung completaedical school, a one-year residency |i

general surgery, and a three-year residency in orthopedic syiigecy 129, Ex. 3, Yeung
CV at 59.) Dr. Yeung has beenpracticing orthopedic surgedor over thirty years, and

he specializes in spencare. (Yeung CV at 59.) Defendiarcontention that Dr. Yeung is

not qualified to testify abouthe effects of medication because he “does not routirjely

prescribe any medications” lacks merit. (Mot. at 3.) Dr. Yeung, like all physician

licensed to prescribe medication and possesgecialized knowledge about medications

effects. As an experienced spine surgeons lg@alified to testify about medical causatign

in this case.

B. Dr. Yeung’s Testimony Is Supportel by Sufficient Facts and Data

Defendant also contends tiiat Yeung’s reports are tmclusory and not supported

by sufficient facts or data” and that “Dr. Yeydid not specify which drug contributed t

which re-herniation, or how.” (Mot. at 4.)dtiff argues that “[b]Jecause Dr. Yeung cgn

testify that muscle spasms are a cause sf-pargery re-herniath and a muscle relaxef

can minimize spasms, the lackmoiiscle relaxers can signifidinincrease the risk of re-
herniation.” (Resp. at 9.) The term “data’Rule 702 is intended to encompass the relia

opinions of other experts. Fed. R. EviD2, cmt. to 2000 Amendment. Dr. Yeun

conducted an extensive rew of materials—including Dr. Lyle Young's treatment

records, Dr. Lyle Young’s degdion transcript, Plaintiff's deposition transcript, disclosu
statements, and the reportdnf Paul Gause and Dr. John Tgafhis is sufficient “data”

to meet the Rule 702 standard. Defendaaly use “cross-examination, presentation
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contrary evidence, and careful ingttion on the burden of prédo attack the opinions in
the Yeung Report and Yeung Rebut2dubert 509 U.S. at 595 (citation omitted).

C. Dr. Yeung’s Testimony is Relgant to Medical Causation

Rule 702's relevance standaedjuires a valid scientificonnection tdhe pertinent
inquiry. Daubert 509 U.S. at 1320. Her#ye pertinent inquiry isausation. In assessin(
whether the Yeung Report aiYéung Rebuttal “will assist thtrier of fact” in resolving
this issue, we must look to the governgupstantive standard—A&ona law regarding an
insurer’s duty of good faith and fair dealing.

The tort of bad faith arises when the iru‘intentionally denies, fails to proces
or pay a claim without a reasonable badi¥oble v. Nat'l Am. Life Ins. C0624 P.2d 866,

868 (Ariz. 1981). “The appropriate inquirg whether there isufficient evidence from

which reasonable jurorguald conclude that in the invesaion, evaluation, and processij;
ct

of the claim, the insurer acted unreasonably @ither knew or was conscious of the f
that its conductvas unreasonableZilisch v. State FarnMut. Auto. Ins. C.995 P.2d
276, 280 (Ariz. 2000). Bad faitplaintiffs must provide e@dence that their losses wer
“caused by defendant’s conducRawlings v. Apodaca’26 P.2d 565, 57(Ariz. 1986).
The Yeung Report will help the trier of fact to determine médieasation because I
provides an opinion about whether Plaintiff's delhyscess to prescribed medicatig
caused his re-herniation. The Yeung Rebuttal widbdielp the trier of fact to the exter
that it opines about medical causation. é&glained above, statements in the Yeu
Rebuttal that relate only toglreasonableness of Defendactsduct will not be allowed.

IT IS THEREFORE ORDERED granting in part and demg in part Defendant’s
Rule 702DaubertMotion to Preclude Dr. Yeungi&xpert OpiniongDoc. 129).

Dated this 26th day of June, 2019. N

HongrAble JoAQ. Tuchi
United Staté$ District Jue
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